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I.—THE CONFLICT OF MARRIAGE LAWS. 

]%/rARRIAGE in its oriffin ife a contract of Natural Law. 

It is the parent, not the child, of Civil Society. 
With the growth, however, of Civil Society, marriage has 
come to be regarded as something naore than a mere 
contract, and it has been regulated by legislation in most 
countries, as if it were an institution of Civil Society, 
inasmuch as it is attended with important civil consequences, 
such, for instance, as the right of dower and the right of 
succession or inheritance. In Christian countries it has 
had the sanction of religion superadded to the civil contract. 
It then becomes a religious as well as a civil contract, and 
it would be a great mistake to suppose, to use the words of 
Lord Stowell, that because “ it is the one, tlierefoi'c it may 
not be the other.” Further ubi consensus, ihi matrimonium, 
is the maxim of the ancient Canon Law, and there are still 
countries where the consent of the parties, expressed in 
words of present mutual acceptance, suffices to constitute an 
actual and legal marriage. Notwithstanding, however, 
that marriage in its origin was a consensual contract of a 
very simple character, there is hardly-a transaction of life 
which lakes place between persons of different nationalities, 
of which the obligation is so uncertain, unless definite 
preliminary formalities have been observed, which are not 
prescribed by the law of the place of contract, but by the 
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law of the domicile of the parties, and under the term 
dotmcile I include the native country of a party, where the 
indelibility of birth-obligation is maintained by it. 

I propose on the present occasion to deal simply with 
the Conflict of Laws, as regards the contract of marriage, 
irrespective of the legal incidents of the contract. The 
attention of the National Association for the Promotion 
of Social Science was called to the subject at its Man¬ 
chester Congress In 1879, when I had the honour of presid¬ 
ing over the Jurisprudence Department, and a paper on 
the same subject was read at the Dublin Congress of the 
same Association last year, by Dr. Neilson Hancock, Q.C. 
further, the subject was brought to the attention of the 
Association for the Reform and Codification of the Law of 
Nations by Sir Robert Phillimore, Bart., its then President, 
in his Inaugural •Address delivered in the Guildhall of the 
City of London, in 1879, in which he expressed his opinion 
that ** the present international practice and law with 
respect to marriages of foreigners is a disgrace to Christen¬ 
dom.** Further, Mr. J. G. Alexander brought the subject 
before the Conference of the Association at Berne, in 1880, 
in an able paper “ On the International Bearing of Marriage 
Laws,” and at the same Conference Dr. Tristram, Q.C., 
Judge of the Consistory Court of London, communicated a 
paper on Domicile as regulating Testamentary and 
Matrimonial Rights, and on that occasion it was resolved 
that a Corfimittec should be appointed to consider the 
subject. «'* 

No action, however, has been taken to give effect to that 
resolution, but the Social Sciehce Association has pro¬ 
ceeded upon the suggestion which M. E. Clunet, Advocate 
of the Court of Appeal of Paris, made to the Berne 
Conference, that as a palliative to the condition of things 
described by Mr. Alexander, measures should be taken by 
the authorities of each country to give information to the 
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various^ministers of religion, to the superintending registrars 
and so forth, as to the special requirements of Foreign 
Laws of marriage. This precaution has been adopted in 
England as far as the institutions of thi^ country permit. 
The Registrar-General has circulated instructions to the 
Superintendent Registrars and other officers, who are 
authorijsed by statute to celebrate civil marriages, and the 
Social Science Association has drawn up a Memorandum 
as to French and Belgian Marriage Law, which it has 
submitted to the approval of the Archbishops of the Church 
of England for circulation amongst their clergy. So far I 
have good reason to affirm that although no Committee has 
been formed in accordance with the resolution of the Berne 
Conference, the subject has not been allowed to go to sleep, 
and it has seemed meanwhile to be unnecessary for the 
younger Association to move until the elder Association had 
completed the work which it had undertaken, and which it 
has so well discharged. 

There is however, a branch of the subject which the 
Social Science Association hqs not touched upon, and which 
comes properly within the sphere of the Association for the 
Reform and Codification of the Law of Nations, namely, 
the subsidiary system of Consular Marriages. Of compara¬ 
tively recent origin, this system lias been called into 
existence by the abolition of the mediseval Commercial 

Factories, which enjoyed various privileges of Exterri- 

* 

tonality^ not merely in the Mahommcdan cities of the Levant, 
but in Christian countries, such as Russia, Armenia and 
Portugal. It must not, therefore, be supposed that the 
English Consular Marriage Act of 1849 was an uncalled for 
innovation upon the general marriage law of European 
States; it was, I admit, an innovation, but it was, as 
regards Europe, a substitute ’ for the privilege heretofore 

* Traced to the Thirteenth Century in the Law Magazine and Rcviewy 
No CCXXXIII., August, 1879, Art. The Capitulations of Lesser Armenia.” 

I—2 
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enjoyed by British subjects of intermarrying in a foreign 
country according to the requirements of British law within 
the limits of a British trading Factory. It had been already 
found necessary, In 1823, to legislate with a view to relieve 
from all doubt rparriages solemnized in the house of any 
British subject residing in a British Factory abroad ; but with 
the abolition of trading Factories themselves, this privilege 
altogether ceased, and in some countries it was found to be 
utterly impossible for a Protestant to be married according 
to the lex loci. In consequence of strong representations on 
this subject, Parliament passed the Consular Marriage Act 
of *12 dc 13 Viet., c. 68 (1849J, which enabled marriages to 
be performed between British subjects, or when one party 
only is a Britisli subject, in a British Consulate. Those 
marriages must-be celebrated in the Consular office, in the 
presence of thee Consul, either by himself as Registrar, or 
according to such re'ligious form or ceremony as the parties 
may see lit to adopt. The Consular officer is authorized 
for tliis purpose by a special warrant from the Secretary of 
State for Foreign Affairs, and a copy of the marriage is made 
in a register book, a certified extract from which is entitled to 
be received as legal evidence of the marriage in a Court of 
Law. I do not enter into further details, as my purpose is 
not to criticise the defects of this statute, which have been 
carefully pointed out in the report of the Royal Commission 
on the Law of Marriage, published in 1868, of which I 
was myself a member. 

Italy seems to have been the first E^opean State which 
followed tlie precedent established by Great Britain in 
1849, with what distinctions I shall presently state; she 
enacted a Consular Marriage Law on 28 January, 1866. 
The Netherlands adopted a similar enactment on 25 July, 
1871; Switzerland on 24 December, 1874, Germany on 
6 February, 1875, and Belgium, still more recently, on 
30 May, 1882. None of these States, however, have gone 
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to the same extent as England in authorising their Consuls 
to marry women of their own nationality to foreign men. 
The functions of their Consuls as celebrants or as witnesses 
of a marriage are limited to cases where ^both the parties 
to the marriage are of the Consurs own nationality, or 
where a man of the Consul V nationality Intermarries with 
a foreign woman. The reason of this limitation is not far 
to seek. The woman acquires by her marriage the domicile 
of her husband, and is invested during her coverture with 
his nationality, and it is consistent with sound principle 
that the Consul of her husband’s nationality should be 
competent to admit her to participate in his domicile, and 
to share the protection of his national character, but the 
competency may well be questioned, say of a British Consul,, 
to execute an act whereby a British woman, resident in a 
foreign country, shall be entitled by marriage to the 
national character of a Belgian or Italian “subject without 
an international treaty to that effect. 

f 

I have alluded to the fact that the Belgian Legislature 
has only recently passed a Consular Marriage Law. It is 
to this purport. * 

“ Article 170 of the Code Civil is replaced by the 
following dispositions : 

“i. Marriages in a foreign country between Belgians, 
and between Belgians and foreigners shall be celebrated 
according to the forms usual in the said country. 

** 2. Marriages between Belgians may be equally 
celebrated by the Diplomatic Agents, and the ’-Consuls of 
Belgium conformabl/to the Belgian Laws. 

“3. The Diplomatic Aget ..s and the Consuls of >elgium 
may celebrate marriages between Belgian men and foreign 
women, if they have obtained tlie special aulhorisalion of 
the Minister of Foreign Affairs* 

“ 4. Marriages are published conformably to Belgian 
Law.s in Belgium by the officer of the Civil State, and by 
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the Diplomatic Agents and Consuls in the Chanceries where 
the unions shall be celebrated. 

“5, Marriages celebrated in the forms prescribed by 
Secs. I, 2, and 3^of the present law shall be valid, if the 
Belgians have not contravened the dispositions prescribed 
by Ch^ter I., Xftle V., Book L, of the Code Civil, under 
pain of nullity. 

“ 6. The capacity of the foreign woman is regulated by 
her pei*sonal law.” 

This law was promulgated in Belgium on 20 May, 1882, 
and is published in Le Moniteur BelgCf Journal Officiel^ of 
24 May, 1882. 

Before this law was adopted by the Belgian Chambers 

.and sanctioned by the King of the Belgians, the marriage 

law of Belgium was identical with the Code Napoleon, 

under which marriages in foreign countries between Belgian 

subjects -and between Belgians and foreigners were valid, 

if solemnised according to the forms usual in that country, 

provided always that the preliminary notices and consents 

enjoined by the Code Napoleon had been observed. The 

difficulty hitherto complained of in England has been that 

when an Englishwoman intermarries with a French or 

Belgian subject in England, it is extremely difficult for her 

to ascertain that the preliminary requirements of the French 

or Belgian law have been strictly fulfilled. There are two 

modes of meeting this difficulty. The one would require 

Diplomatic negotiation, as in the instance of a British 
« 

subject desirous to be married in Italy according to the law 
of the kingdom of Italy, In such cases the British Consul 
is authorised to issue a certificate, when properly satisfied, 
of the fact that there is no impediment in British Law to 
the marriage of the Englishwoman, but Lord Hammond 
informed the Marriage Law Oommissioners that the British 
Government had a good deal of discussion w'ith the Italian 
Government as to the terms in which this certificate should 
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be issued. The other mode of meeting the difficulty would 
be for the Englishwoman to take advantage of the particular 
foreign. Consular Marriage Law applicable to her future 
husband's case, and to have her marriage solemnized civilly 
in the first place at the Foreign Consulate, and afterwards 
religiously, according to the forms prescribjsd by the English 
Marriage Law. This double ceremony would be no special 
hardship upon her, inasmuch a? if. her future husband is 
domiciled in a country where the Code Napoleon is law, 
and she went over to his country to be m*arried, she would 
have to undergo a civil marriage in the first place, before 
she could be admitted to ^the ceremony of a religious 
marriage. 

Sir Robert Phillimore in his Inaugural Address already 
alluded to, has expressed a hope that a general rule may 
be established by the consent of nations to the following 
effect namely— , * 

“ That in this contract of contracts, marriage before a civil 
officer according to the forms and with the delays prescribed 
by the Civil Law of the country where it is celebrated, 
should be everywhere recognised as valid." 

The Consular marriage, if it stands alone, falls very far 
short of this ideal. Its validity may be impeached every¬ 
where except in the Consul’s own country. Evidence was 
produced before the Royal Commission on the Laws of 
Marriage, that in Portugal, for instance, the marriage of a 
Portuguese with a British subject at a British Consulate 
was not recognised by the laws of Portugal a^ valid ; that 
the contract mi^t be repudiated by the Portuguese 
subject, who could immediately afterwards be married to 
another person according to the law of the land; and 
that the offspring of a Consular marriage, even if the 
contract should not have been e\^er repudiated, would 
be illegitimate by the law of Portugal and as such 
could not claim the property of the father, if he were ' 
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a Fidalgo. It is obvious, therefore, that a Consular 
marriage by itself cannot be relied upon as a valid marriage 
for all purposes, as for instance to give to the offspring 
heritable blood ii\ respect of both parents. In a country 
like England, whore the prMiminary requirements of the 
domestic law’ ar^ Very simple, there can be no reasonable 
objection, when an Englishwoman proposes to intermarry 
with a foreigner whose own law gives validity to a marriage 
solemnized by his Consul, for the Englishwoman to assure 
herself of a valid marriage according to the law of her future 
husband’s domicile, and at the same time to secure to her 
children a right of inheritance to any family property 
descending to herself in virtue of a marriage solemnized 
according to the law of her native country. The law of 
the Code Napoleon may seem to English minds to be 
unnecessarily severe in declaring marriages apparently 
regular to be nevertheless void in respect of non-compliance 
with preliminary forms, but it should be kept in mind that 
the Code Napoleon when it annuls a marriage for a defect 
of form, does not thereby bastardize the issue irremediably. 
It allows of remarriage, and th(^ parents by remarriage can 
legitimize their children previously born. In fact it must 
not be forgotten, that marriage in the countries where the 
Code Napoleon prevails, does not merely give to the 
offspring a capacity to share by inheritance the fortune of 
the family, but it imparts to them a right to share it, so 
that there is a reason in such countries for making the 
consent of the father an indispensable condition precedent 
to the marriage of a child, which does' not exist in other 
countries, as, for instance, in England, where the father’s 
power of bequest is for the most part unlimited. 

The Social Science Association, as already mentioned, 
had its attention called to the anomalous operation of 
foreign marriage laws, under which marriages contracted 
in England between English women and foreign men, which 
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were valid in accordance with the provisions of the Ltx 
Lodi have been frequently declared by foreign Courts to be 
invalid by reason of the foreign man not having complied 
with the requirements of the law of his own country as 
regards publication and the consent of ^parents. Further, 
there have been numerous cases brought to the notice of 
Her Majesty’s Government of English wives having been 
repudiated by. their foreign husbands in France and in 
Belgium, on the ground of their respective marriages having 
been solemnised in England without due regard to the 
requirements of the foreign marriage law. It has accord¬ 
ingly been suggested by a Committee of the Social Science 
Association that, in order to facilitate the ascertainment 
of the competence of a foreign subject by the law of his 
own country to contract an intended marriage in England, 
the Consul of his country should be authorised by his 
Government, on the receipt of a moderate fee, to make 
enquiry into any such case, and if it be found that the 
intended husband has complied with the requirements of 
the law of his own countrj’ to grant a certificate to that 
effect. This would be in* accordance with the practice 
which has been already referred to as introduced into 
Italy, but with this difference that in Italy the certificate 
is required by the 103rd Article of the New Civil Code, 
and the marriage may not be solemnised without such a 
certificate; whereas in England the production of such a 
certificate would not be reqmred by the Law of England 
as a condition precedent to the solemniiation of a 
marriage, where onb of the parties is a foreign subject. 
Further, it may deserve observation that, if a foreign 
Government were to authorise its Consuls to grant such 
certificates, a Consular certificate would not be conclusive 
of the validity of a marriage according to the Law of the 
Consul’s country, unless it were so declared to be by the 
Foreign Law. An Englishwoman accordingly, who may 



10 


THE CONFLICT OF MARRIAGE LAWS. 


have intermarried with a foreigner in England on the faith 
of such a certificate, might still be in peril of her marriage 
bciing declared invalid, if she accompanied her husband to 
his own country, for it can hardly be expected that any of 
the countries, whose Civil Code of Marriage is grounded on 
the Code Napol^On, will legislate with a view to make a 
Consul's certificate unimpeachable,'■ if the truth of the facts 
certified by-it were disputed before one of. its duly con¬ 
stituted legal tribunals. 

At the time wten the Committee of the Social Science 
Association, of which I was myself a member, drew up its 
recommendations, which have been communicated to the 
Archbishops of Canterbury and of York, and to Her 
Majesty’s Principal Secretary of State for Foreign Affairs, 
the Belgian Chambers had not legislated on the subject of 
Consular Marriages. The legislation of May 20, 1882, 
above referred t^, has, it is true, made no change in the 
Belgian Law of Marriage. Its merit is that it has facili¬ 
tated the observance of that Law by Belgian subjects in 
Foreign Countries, and that it furnishes a modxis nuhendi to 
native women, who may intermarry with Belgian subjects 
in foreign countries, whereby their legal staUis as wives, if 
they accompany their husbands to their own country, will 
be assured to them. There is every hope that the French 
Chambers will supplement the French Code Civil in a 
similar manner, and that all the European States, whose 
marriage Law is grounded ort the Code Napoleon, which 
follows theiT citizens as a personal law into whatever 
foreign country they may direct theif steps, will wisely 
enable their citizens to observe the requirements of their 
own law by availing themselves of^the Consular marriage. 

One great value of the Consular marriage, if it be looked 
upon as an institution of Civil Society, which in all probability 
will become generally adopted in course of time by all States 
which have commercial establishments in .the Far East, is 
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that it will supply trustworthy proof of the contract of 
marriage where such proof would otherwise not be forth¬ 
coming. In China, for instance, a marriage solemnized 
according to the lex loci could not well be proved in a 
European court, as no official act accompanies a marriage 
in China, and there are no public registes*^ books, so that as 
regards the Code Napoleon, the proof required by articles 
47 and 171 of the Code Civil could never in such a case be 
furnished. In Japan some slight advance has been made, 
and at the request of the French Consular Agent, who has 
no authority under the Code Civil or under any French 
Consular regulations to celgbrate marriage, the Japanese 
authorities consented in 1876 to marry two French subjects 
to two Japanese women. I am informed also that one of 
the great difficulties in preparing a Japanese Civil Code at 
the present time has been found in dealing with the subject 
of marriage. For my own part I anj pa'suaded that it is 
hopeless to expect a general conscnstis of nations upon 
points which regard the family. Still more difficult becomes 
the problem where religious ceremonies are superadded. 
The State,' however, may not unreasonably supply fresh 
aids, from time to time, to secure a more complete validity 
to the Civil Marriage before the Consul, of which it is the 
responsible parent, by International Treaties. There 
cannot be a higher International duty for States than to 
concert measures’ that shall maintain the good faith of a 
contract, which, as it has been well said by a high Judicial 
authority, is the basis of the whole fabric’ of Civilised 
Society. ■ 


Travers. Twiss. 



12 


11 .—THE LATE RIGHT HONOURABLE 
MOUNTAGUE BERNARD. 

r 

TT happened to us nine years ago to be in Venice, and, 
while there,^fo read the announcement of a forth- 
coming Conference on the Law of Nations which was 
shortly to be held in Brussels. Emulating, at a humble 
distance, the energy of our Transatlantic cousins, we 
determined to attend the meeting. A moonlight flitting up 
the Grand Canal, and we had reluctantly torn ourselves 
from the shadow of St. Mark's, ^nd entered on a new career 
amid the somewhat intricate network of railways that 
connects the two cities. We reached the pleasant Belgian 
Capital soon after the Conference opened, and the first 
voice which fell upon our ears, as we entered the H6tel de 
Ville, wasthewell^empmbered voice of Mountague Bernard, 
so full to us of memories of old Oxford days. 

Of that Conference, in wliicli Bernard and Twiss worthily 
represented our own Alma Mater^ and in which Dudley Field, 
Rolin-Jacquemyns, De Laveleyel Bluntschli, Mancini, and 
other Jurists of far-reaching fame took part, a chronicle 
was duly given in the pages of this Review {Law Magazine and 
RevieWf December, 1873), and for the present it may suffice 
to recall the circumstance, without dwelling on its details. 
Two years later, in 1875, we met our old teacher once 
more in Conference, at a 'subsequent meeting of the 
Association we^had both helped to found, at The Hague. 
But that was far from being the last appearance in public 
of one who may truly be said to have died “ in harness.” 
When the Institute of International Law (founded at Ghent, 
in September, 1873, but a few weeks before the Association) 
laetat Oxford in 1880, the distingnishedjuristand Diplomatist 
who had been also one of the Foundation members of the 
'Institute, was naturally elected President of the Session. 
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That Session, as the very recently published Annmire 
of the Institute (Brussels: Librairie Muquardt; 1882) 
opportunely recalls, was noticeable for the series of 
Resolutions on Extradition passed .there, and now 
generally known as the Oxford Resolutions. Upon these and 
other features of Mr. Bernard’s work in connection with the 
Institute, we shall probably have something to say later. 

We would first of all, however, gather up some of our 
memories of his Oxford days. 

Mountague Bernard came of a West Indian family, and he 

bore some of the outward marks of the enervating influences 

of the West Indian climate. . But they were only outward. 

They have sufficed in all probability to be the moving cause 

of the highly misleading suggestion of a daily contemporary 

to the effect that Mountague Bernard might have seemed, 

to those who saw him only at the High Table of All 

Souls, nothing more than a “highly educated lounger.” 

We really cannot conceive a more utterly erroneous 

estimate of his character, and we must say that we think 

All Souls was quite the last place in which it could have 

been formed, if anybody ever actually formed it, which we 

greatly doubt. For, although those who have partaken of 

the hospitality of All Souls know something of its geniality, 

a geniality to which the General Secretary of the Institute of 

International Law bears ready testimony in the recent 

Anntiaire, it was precisely in and through All Souls that 

Professor Bernard showed “ himself a devoted worker, 

% 

refusing to be bound by the technical limits of his Chair. 
We remember very distinctly a striking instance of 
unrequited extra work, ^undertaken spontaneously by Mr. 
Bernard, in the interests of the scientific teaching of 
Jurisprudence, and carried out in the Hall of All Souls. 
There must be others besides ourselves who yet preserve 
the notes they took from his extra course of Lectures on 

h 

General Jurisprudence in the Lent Term of 1865. The 
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Tables which he circulated among his hearers, in some 
respects slightly deviating from the language of Austin, are 
now before us, and we think we shall be doing no more 
than justice to the,memory of our teacher by giving a brief 
outline of the Course in the present article. We recall to 
' mind with pleasure how favourably the learned Professor’s 
zealous over-stepping of the limits of his “ Cathedra ” was 
accepted by a large audience comprising within its members 
all shades of University rank. This was, indeed, as we can 
testify, always more or less a characteristic of the prelections 
of Mountague Bernard. We remember a course which was 
attended, inter a/ios, by the Crown Prince of Denmark, and by 
a distinguished member of the French Aristocracy alike of 
Literature and birth, M. d’Haussonville. Nobody who 
ever attended the Lectures of Mr. Bernard could for a 
moment have spoken of him as a “ highly educated lounger.” 
Highly educated fie certainly was; a lounger he certainly 
was not. In point of fact, it may, we fear, be taken as 
certain that he did not allow himself sufficient rest. He 
went from one work to another, until he was taken from 
among us, still full of work. Yet the published results of 
that life of unceasing toil are few, and little known. Many 
a man of much less fine an intellectual fibre will make a 
far greater show iii the Catalogue of the British Museum. 
Nevertheless, Mountague Bernard was a thinker, and though 
writers are many, thinkers are few. 

There is one early contribution of his to the Literature 

of the Law of Nations, an Essay on the Growth of Laws 

and Usages of Warj which is certainly not widely known, 

but to our mind has always seemed, as far as it went, one 

♦ 

of his most valuable ^monographs. It has the misfortune, 
perhaps, for the general reader, to be buried in the valuable 
b^tshori-livedOxfordEssaysjConiributed by Members of the Uni¬ 
versity (London : Parker), in the volume for 1856. The same 
‘series, in its different issues, enshrines or entombs some of 
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the most characteristic productions of Max Mtiller, Edward 
Augustus Freeman, Goldwin Smith, and William Ewart 
Gladstone. To be buried in such company can hardly be 
derogatory to the memory of Mountagse Bernard. Yet 
the fact remains that this Essay is but Hftle known beyond 
a comparatively limited circle. It deserved a better fate. 

Looking back upon Mr. Bernard's work as Chichele Pro¬ 
fessor of International Law and Diplomacy, several points 
strike us as requiring to be noticed here, v 

In the first place, we must emphatically assert that the 
extent of that work is not to be estimated by any tabular 
statement, if such could be' compiled, of the number of 
lectures of which his Public Courses consisted, any more 
than by the relatively scanty list of his published Essays 01’ 
Lectures. For, outside the regular curriculum of his 
stated Course, Professor Bernard was/constantly in the 
habit of receiving students, sind ulla sohnnitatCf as the Uni¬ 
versity puts it, and to this valuable feature of his 
teaching we feel that we owe much of our own knowledge 
of the subject which he so patieutly and carefully illustrated 
for iis. His method of teaching was entirely, or almost 
entirely, oral. The necessities of his Chair of course 
involved a certain amount of repetition for those who 
attended continuously, and he was himself, it seems to us, 
persuaded of a certain value to be attached to repetition, 
to the extent that it might assist in fixing particular facts 
or doctrines in the memories of his hearers. But as events 
did not w'ait upon his Lectures,,and the days during which 
we were in the habit of attending them were eventful days, 
fre^ illustrations constantly presented themselves, which 
he never lost the opportunity of bringing home to us to 
enforce the principles which he was laying dowm. 

Civil War was raging in 'America during much of the 
time that we were among Mountague Bernard's hearers. 
It was impossible, under the circumstances, that when he 


T»?kr?,t,na PnMIs tlkniy 
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Spoke of Federal and Confederate Governments, of Belli¬ 
gerents and Neutrals, of Instrumenta Bellica" of Recog¬ 
nition, and other such subjects, he should avoid some- 
reference to the «keenly-debated questions of the day. In 
dealing with such*points, his expressions of opinion seem 
to us always to* have preserved the judicial temper which 
was so marked a characteristic of his professorial teach¬ 
ing. Setting aside, with a calm, it might seem cold severity, 
the exciting features of the case, he would reduce it to 
first principles, and then proceed to apply those principles to 
the point under discussion. You recognise A. B., he would 
say, as Belligerents ; it logically follows that they (having 
a sea-board) must have ships of war. Then applying this 
to the concrete case of the NashvilUy he would show that 
it covered the case of the Southampton Justices, who 
refused a warrai;it to search for a chronometer which a 
ship-captain wanted “to rec<?ver. And so with the Tttsca- 
loosa, he would point out, whatever rights belong to a 
given vessel as the public ship of a Belligerent, must also 
belong in the same measure to a vessel which acts as her 
tender. Obviously, these Lectures were not calculated to 
please both sides: as a matter of fact they probably 
pleased neither. But all that Professor Bernard desired to 
do was to set the true J uridical position before his hearers, and 
leave the two contending parties to make what they could 
out of it. It was not for him to take a side, but simply to 
state the rul^s of International Law applicable to a given 
case, and having so stated them, to leaye them to work by 
their own unaided influence on the minds of his hearers. 

The course which we heard on Federal and Confederate 
Governments was delivered during times of keen excitement 
ov'er the merits of those systems. He dealt first with the 
historical case of the United Provinces of the Netherlands, 
showing how they had risen simply in defence of Religious 
Toleration and Commercial Privileges, without any idea of 
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a separation, and how loose consequently the resulting 
Confederation naturally was. The Provinces, in point of 
fact, he remarked, were simply kept together by a common 
danger from the House of Austria and the House of Bourbon, 
and in some degree by. the predominancy of Holland and 
Zealand. Switzerland, again, offered another example of a 
Confederation originally loose, a real, simple Federation of 
separate Cantons, with no Government except a Central 
Diet of ,Representatives, but now with twcs Assemblies, and 
an Executive already powerful, and tending to a closer 
resemblance to the Constitution of the United States. This 
change, which has for some time past been corning over the 
Helvetic Confederation, is in part due, as Mr. Bernard 
pointed out, to the War of the Sonderbund. Had he been’ 
lecturing on the subject now, he would probably have 
shown us the conflicting currents which ary at work. One, 
hitherto the more powerful, taking a!larm at the danger 
which at one moment really threatened Switzerland during 
the Franco-German War, or at least taking advantage of 
the alarm which was temporarily felt, and passing numerous 
Laws the result of which lias been to strengthen the Central 
Power :—the other, hitherto somewhat supine, but now 
awaking to a sense of the tightening of the Federal bond, 
and likely to shake the newly-established Centralisation 
somewhat severely. The Germanic Confederation has now 
only a historical interest, under the aspect which it 
presented when Professor Bernard included it in his sketch 
of Federal and Confederate Governments. Its defects 
were numerous. Whether they are all remedied under the 
existing Empire may be doubted, but the enquiry would be 
too extensive to enter upon here, and would not perhaps be 
very practical just now. It can scarcely be doubted that 
changes will be made some cfay. In what direction, time 
will show. 

The twofold aspect of the American Constitution was 

2 
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carefully dwelt upon in the Course to which we are referring. 
Looking at one set of Powers conferred by it, Mr. Bernard 
observed, the impression made would be that the United 
States were a Nation. This is the side to which the powers 
of the President/belong. Looking at the other set, the 
Powers possessed by the several States, the impression 
would be that it was a Confederation. And to this twofold 
aspect he attributed the apparent impossibility of arriving 
at a solution of t.he questions then at issue between North 
and South. It may be hoped that, with the reconstruction 
of the Union, the questions which were then dividing men 
into two camps, in Europe rscarcely less than in America, 
have received a final solution. 

‘ On the Ottoman Empire, Professor Bernard dwelt more 
briefly, but during the period of our personal acquaint¬ 
ance with his Lectures, he drew our attention to the 
practical independence of some of the then still technically 
styled Vassal States,” two of which are now independent 
Kingdoms. And he noted the differences to be remarked 
between the positions of the Rulers in Egypt, Tunis, and 
Tripoli respectively. The net result of the whole he 
summed up as a compromise ” of a kind which could not 
last. The end of the compromise seems now to be at hand, 
and one of the most important questions of the day is what 
shall take its place. 

To those who know the conditions of his Chair it will be 
unnecessary to recall the fact that the Public Law of Nations 
was not the only branch upon which Professor Bernard 
lectured. We have before us notes quite as full of Courses 
which were devoted to the exposition of the Conflict of 
Laws, or Private International Law. And, whatever the 
conditions of his Chair, we are quite sure it would not have 
been otherwise. His work'as a teacher of the Law of 
Nations would obviously have been incomplete if he had not 
treated the one branch at least as fully as the other. We 
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are not sure, indeed, looking back at our memoranda, that 
he did not, give even more time and care to Private Inter¬ 
national Law, by reason of its -acknowledged complexity, 
though outside University circles, no doubt, he is best 
known by his published Lectures, wBich happen to be 
mainly devoted to questions of Public Law. Of divisions 
of Law, as such, it appears to us that Professor Bernard 
held them in small consideration. 

We hear much, said he, of the Divisio/is of Law. This 
only means that we must refer to abstract ideas. The only 
division worth attending to, he continued, is that into 
Particular Cases, and General Principles. The division 
into Rights and Obligations is not of much value. Holding 
such views, we should naturally expect to find that the 
first Chichele Professor of International Law took, as he 
actually did, a survey of the whole field embraced in the 
title of his Academic position. Those who followed his 
Courses regularly were, tlierefore, made familiar with every 
aspect of the subject. But we find that his warnings as to 
the difficulties involved in the study of Private International 
Law were serious and repeated, and we well remember the 
pains which he took to make it as clear to us as he could, 
both in his public Courses and in the closer intimacy of his 
teaching sine ulld solennitate” He laid the difficulties 
plainly before us, but at the same time he showed 
that they were worth surmounting from the importance 
of this branch of tlie Law of Nations, which he 
ranked very Iiigh, ^saying it was almost to be con¬ 
sidered the more important branch. And be also 
showed that the difficulties were such as could be sur¬ 
mounted. They consist, in fact, to no .small extent in the 
indistinctness with which text-writers have treated it, and 
which has made it seem, a% Professor Bernard said, a 
** mass of confusion.” To disentangle this confusion was 
one of the tasks to which he devoted himself, and the 
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thoroughness of that devotion was eminently characteristic. 
And not the least characteristic feature of his Lectures on 
Private International Law was his opening admission that, 
“ strictlyspeakingvitdoesnotform apart of International Law 
at all.” For that, Hecontinued,isproperIy and 

regulates the conduct of States towards each other, while 
this Division treats of the rights and duties of Individuals, 
and belongs more strictly to Municipal Law. But 
convenience has ^led to its forming part of the subject- 
matter of Treaties, and to its consequent inclusion under 
the head of International Law. The definitions given of 
this division in the Text-books, however, did not appear to 
Professor Bernard to be satisfactory. They erred, he 
considered, in that they were too narrow, and he expressed 
his dislike of Story’s title, the “Conflict of Laws,” We 
may add that the classifications usually adopted were in his 
eyes equally unsatisfactory. 

As regards the Definitions, when we turn to the Roman 
Law, the Digest, he reminded us, affords rather a striking 
description of Domicil than a Definition. Nevertheless, 
it is to the Roman Law of the time of the Empire that we 
must go back in order to trace historically the origin and 
development of the importance of the consideration of 
Domicil. 

For the purposes of Private International Law so-called, 
Domicil, Mr. Bernard said, might be defined as Legal 
Residence. ^ And in this sens'fe he used it throughout, so as 
to mark off the Legal from the merely conventional or 
popular aspect of Residence. The importance of the 
questions arising under this head he made clear at once, by 
pointing out how , they involved (i) Status, (2) the 
Devolution of Moveable Property, and (3) National 
character. Hence w'e w'ert: naturally led over a wide 
field of considerations, and to the analysis of numerous 
divergent views. 
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Mountague Bernard would scarcely have been true to 
himself had he not warned us how much more easy it is to 
frame rules than to assign the limits for their application. 

Marriage and Divorce necessarily formed an important 
part of this Course. It seems to us th’at the views which 
he expressed would logically have led to« his holding with 
Sir James Hannen the validity of the marriage in 
Sottomayor v. De Barros, and of the first, the Chicago 
marriage, in the recent American case of Roth v. 
Ehmann, to which latter case attention was drawn at the 
recent Liverpool Conference of the Association for the 
Reform and Codification of the Law of Nations, in a Note 
by one of the International Secretaries, Mr. C. H. E. 
Carmichael. 

To the Course of Lectures on General Jurisprudence 
which Professor Bernard delivered in the spring of 1865, 
we are disposed, as we have already said, to attribute an 
importance beyond even that naturally pertaining to their 
purely intellectual value. For we regard that Course as 
having given an impulse to the broader views of the 
cultivation of Juridical Science which have since prevailed 
at Oxford. When a distinguished Professor, widely known 
in the world outside the University, thought it well to step 
beyond the limits of his actual Academical position to 
give students of Jurisprudence a teaching which tacitly 
assumed that there was no such teaching afforded by the 
regular University Courses, if was clearly tirnc^ for “ Alma 
Mater ” to look into the provision which she made for 
students, and to see where it was defective. And since 
1865 much has been done in the direction of supplying 
the deficiencies which existed when .Mountague Bernard 
was Professor. We do not necessarily agree with all 
the changes which have betn made, but they at least 
indicate a stirring of the dry bones. And in the days to 
which we are looking back, the bones were very dry, and 
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sadly needed stirring. Had Professor Bernard been the 
“highly educated lounger** which our daily contem¬ 
poraries are pleased to think that he appeared to be, he 
would not have dnoved a finger to stir Camarina. He 
would have let Camarina alone, and have passed on the 
other side. BuMhat was not his view of his duties towards 
the University, and we rejoice that it was not. 

It may not be out of place here to recall a few of the 
words which he spoke, so as to give some idea, however 
faint and imperfect, of the teaching we received from 
Mountague Bernard in General Jurisprudence, as well as in 
the Law of Nations. 

He took care to point out' to us how many different 
things were included under the general term Law, some 
of which are only Laws in popular parlance, as expressions 
of every day occurrence in our conversation. Such for 
instance, were the so-called “ Physical Laws,” from the 
point of view occupied by Mr. Bernard. Etymologically, 
as he showed, Law is something “ Posiimtf' set, or laid 
down. Yet it would not be safe to assert that such is 
always the meaning of the term. 

Municipal Law, of course, unquestionably satisfies the 
etymological requirement of being Pbsitum,** and to this 
our attention was early directed, and we were asked at the 
outset to note what was excluded by its definition as 
“ Those Rules of Conduct which are sanctioned by the 
Sovereign Authority in the State.** And no less were we 
warned that it mattered not to us, in this investigation 

t 

into what might well have been called the Elements of 
Political Science, what might be the Form of the Sovereign 
■ Authority, provided, it existed. It mattered not to us 
whether it were lodged in one person, in a few persons, or 
in the whole body. 

^When he had occasion to touch upon points relating to 
our own Constitution, Professor Bernard was always 
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careful to distingoish between the theory and the facts. 
In theory, he remarked, the King or Queen is the source of 
Sovereign Power; but only in theory^ for the. King or Queen 
is bound by the Law, cannot make Laws.^and is guided by 
Ministers who are in the power of Parliament. It follows 
that in Great Britain the King or Queen is Sovereign only 
in Title, And when we, say that the King or Queen is 
supreme in all Causes Civil and Ecclesiastical, all we mean, 
he observed, is that the Sovereign Authority of this 
Country is supreme in such cases. These* passages, it will 
readily be perceived, had a direct reference to the increas¬ 
ingly difficult questions connefted with Ecclesiastical Law, 
and they appeared to us to be of somewhat special interest 
to record from the close study which Professor Bernard is, 
known to have made of that subject, one, as he himself 
remarked, open to much misconception. In his Course, it 
will be seen, he was, as he expressly ^stated, considering 
this branch of- Law as a branch of Municipal Law, in so 
far as it is enforced by the Sovereign Authority in the 
State. So far, it might be styled, as by Coke, the “ King’s 
Ecclesiastical Law,” i.e,^ that part of the Law of the 
Christian Church which is Municipal Law in this Country. 
Many other interesting points discussed in this Course 
must necessarily here be passed over. The relation between 
Law and Morality, the distinction between the external 
standard appealed to by Law, and the internal standard 
appealed to by Morals ;—the distinction between the Philo¬ 
sophy of Law and the Philosophy of Morals these, and 
many more, found ^ine space, however the necessities of 
time might curtail it, in Professor Bernard’s scheme of 
General Jurisprudence. 

How much many of us owed to the bourse in which this 
scheme was placed before us„though but in a brief outline 
never fully filled in by the master’s hand, may perhaps be 
gathered, however imperfectly, from the slight reminiscences 
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which our notes, taken in the Hall of All Souls, have 
enabled us to put together. Enough T has probably been 
said to show how, in all his University teaching, both within 
and without the^ strict limits of his Chair, the aim of 
Mountague Bernard was to lead his hearers to think and 
study for themselves—not to rest content with a parrot-like 
repetition of definitions, but to analyse the language of the 
current definitions and to search out if they were not 
defective, and if so how to re-cast them. He taught us to 
study what the Uaw is ; what are its Principles; what has 
been its History, f.d., how the Law has come to be what it 
is j and lastly, what the Law^ought to be. 

Thus Theory and Practice, History and Science, Philo¬ 
sophy and Politics, all found a place in the scheme of study 
which he held up to us as our standard. And in his own 
career, the work which he was called upon to do partook, 
in fact, of this many-sidedness. Each of the Divisions of 
Jurisprudence which he discussed may be said to have had 
him for its votary. The characteristic features of the 
teaching of the first Chichele Professor of Diplomacy and 
International Law may be traced in his discharge of the 
high public functions which he filled as Member of the 
Judicial Committee of the Privy Council, as High Com¬ 
missioner at Washington, as Draftsman of the Revised 
University Statutes, as President of the Institute of Inter¬ 
national Law. 

Trinity and All Souls may well take pride in a memory 
which is cbnimon to both Societies. But the memory of 
Mountague Bernard should be yet fiiore widely held in 
honour, w'herever Jurisprudence is taught, as the memory 
of one who in his day guided 'the steps of many in the 
pursuit of Law as a true Lux Gentium. 
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III.—THE METHODS OF JURISPRUDEI^CE * 

T U RISP RUDENCE, juris prudentia or Rtchtswissen- 

^ sc/»ii/it~thesearetermscurrentamonglawyersandscholars, 
and imply the existence of a systematic *tody of doctrine; 
of a special kind of knowledge which can be ^nd is 
methodically treated, and possesses methods and ideas 
proper to itself. A body of such special knowledge is a 
science, unless it depends only on the application of other 
and more general sciences. Thus there are -scientific 
treatises on gunnery, navigation, and railway engineering. 
But we should hardly say that seamanship, or gunnery, or 
the construction of locomotives, is a science of itself. The 
application of the seaman’s, or gunner’s, or locomotive 
engineer’s knowledge is a distinct art in itself, having in 
each case its own distinct practical end, and needing to be 
separately studied by those who would be skilled in it.' 
But the knowledge that guides the art is obtained by the 
application to a particular kind of cases of general 
physical truths, and the methods are applications of those 
discovered and used in mathematics and mathematical 
physics. Therefore we may speak for some purposes of the 
science of seamanship for instance, but if we are speaking 
with attention to the exact use of words, we shall say that 
seamanship is an art depending on certain branches of 
mathematical and physical Science. As regards our own 
case, there is no doubt that the practice of the law is a 
perfectly distinct art. It is constantly spoken of as such in 
our older books. The laser’s technical words are called 
terms of art, and in our own day ahjll-drawn instrument 
may still be described, by the judge as inartificial. In this 
usage the word has probably*the larger sense in which the 

*An Atroductory lecture delivered at University College, London, 
October 31, 1882. 
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“liberal arts” were understood in the mediaeval university 
course, covering what We-now understand by both art and 
science; but at all events it includes art in the modern 
sense. Indeed, ^the lawyer’s is a manifold art. As 
counsel he is called* on to form a practical judgment on the 
legal effect of th^'facts laid before him;.as ^vocate, to 
present in the most forcible and persuasive manner that 
view of the cas6 which is most favourable to his client's 
interest; as draftsman, to express in apt and sufficient 
words the intention of the parties who instruct him. Nor 
can a draftsman, in particular, produce really good work, 
whether the instrument to be framed is an ordinary lease or 
an Act of Parliament, unless he has a share of artistic 
feeling in the eminent sense, and takes a certain artistic 
pride in the quality of his workmanship, apart from the 
reward he will get for it. 

Art, then, we* certainly have. And we have a body 
'of doctrine which in most civilized countries is 
systematic, and in England is at least capable of 
being made so, which is the peculiar and technical 
study of lawyers—so much' So that laymen complain 
of it for being too technical—and which cannot be 
regarded as the application of any other and more general 
science or sciences. Legal ideas have as clear a generic 
stamp of their own as mathematical of physical ideas; and 
in law, no less than in physics, the terms of commonest 
use have a widely different Smport for the trained and 
for the untrained mind. A man of what is called good 
general education will talk of Obligation or Possession as 
he will talk of Energy or Mass, thinking he knows what-he 
means, but in truth having only a vague shadow of a 
Tpeaning. The physicist will tell him in one case, the 
la^vj’er in the other, that be is using words which have 
taken generations of strenuous thought and discussion to 
bring to their full and clear significance. In either case 
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he may put us off, if he choo;^s, with ridicule—the last 
refuge of o})stinate ignorance in its lighter moods, as the 
win of Providence is in its serious ones,’ We sllso find 
that competent lawyers are substantiafly at one in their 
methods and their terminology, though*' they might have 
some trouble in explaining either to ley people, and 
English lawyers, for a variety of reasons, for the most 
part anxiously shrink from verbal definition. Law, then, 
has all the marks of a distinct science; ^and, seeing that 
legislatures and courts of justice notoriously exist, it 
cannot be charged with being a science falsely so called 
and versed in unreal matter, such as astrology or the 
Chinese doctrine of auspicious and inauspicious sites. It 
may be suggested, perhaps, that legal science is nothing* 
but the application of logic (at all events if logic be taken 
to include the systematic use of induction^and analogy) to 
a special aspect of human life. My answer to this would 
be that every science is equally an application of logic to 
some class of facts. Logic is not a special science or art 
at all, but the condition or instrument of all knowledge 
alike. With metaphysics, and perhaps pure mathematics, 
it stands apart, presupposed in every science, but specially 
attached to none. It may be said, again, that Jurisprudence 
is one of a group of special studies which all come under 
Politics in the wide sense, and that some parts of what is 
called legal knowledge are really quite as much political. 
To this I should not gravely object, or not at all. Political 
science as a whole, Jiowever, cannot be said to be much 
organised at present; and the special branches, juris¬ 
prudence, political economy, and whatever others there 
may be, must meanwhile exist on theiii own footing if they 
are to exist at all, and even encroach on the general theory 
of politics when they find it cbnvenient. 

If it is certain that jurisprudence or legal science is the 
name of a real and distinct scientific study, no less is it 
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certain that learned men have found it by no means an 
easy task to define its contents and scope, ^^t this day 
widely different accounts of these are given by different 
schools. A student who has received an English training 
is at first bewildered by the Continental treatment of 
theoretical jurisprudence. It is not merely that the termi¬ 
nology differs from his own; there is a radical diversity 
of conception and handling. Perhaps it may help us to 
understand such^ divergence if we go back to the earliest 
classical definition of Jurisprudence, and see to what 
questions it ^ives rise. I mean Ulpian's, which is not 
only preserved in the Digest^ but conspicuously adopted at 
the beginning of the Institutes, and is therefore familiar to 
'every student of Roman law. 

_ 't 

The words of Ulpian are as follows:— lurisprudentia est 
rcrum divinarum aique Immanariim notitia, iusti atque iniusti 
scientia. We need®not now trouble ourselves, I think, to 
discuss the exact meaning attached to this expression by 
Ulpian or the Greek theorists whom he followed. It will 
be more for our present purpose to see if, without doing 

r 

violence to the words, we can find a meaning acceptable 
enough to lead us to definite issues. “Jurisprudence is the 
discernment of things divine and human, the knowledge of 
what is just and unjust.” At first sight this is but an 
unpromising rhetorical description, covering, as it seems to 
do, the whole field of human conduct without distinction 
between legal and moral duty. But if we look closer, we 
see that the scientia here in question is a discriminative, 
not a collective knowledge. To know what is just and 
unjust is to know the difference between just and unjust. 
What if the notitia cpoken of in the first clause be likewise 
a discernment not so much of the things themselves as of 
the distinction between then! ? If so, we may read it thus: 
“ the discernment of that which concerns the gods and 
that which concerns human authority,” the separation, 
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in other words, of the provjpce reserved for religion 
and morality from the province of Jaw. That is not 
yet jurisprudence, but it is a preface to jurisprudence ; 
it is the knowledge of what jurisprudepce is not, and, 
to that extent, of what it may be. • The res divinae 
are to be left aside for the theologian or the moralist. 
And this is a distinction which is not mefely formal, but 
goes deep into the practical working of law. Thus the 
motive of any given action, as distinct from its intention, 
is a res divina in the sense we have put upon Ulpian’s 
definition. The law regards intention for many purposes, 
but not motive. It makes a great moral difference (to take 
a stock example) whether a man breaks a baker’s window 
and snatches a loaf as a mere piece of mischief, or because* 
his children are starving; but the legal offence is the 
same. Inteption is a 'necessary element in the facts con¬ 
stituting theft; but when all the elements* are there, they 
no less amount to theft because the motive may be such 
as to extenuate or all but abolish the moral demerit. 
Practically the result may be tempered by judicial discre¬ 
tion, which (not being bound to give reasons in detail) 
supplies the more subtle adaptations required by moral 
feeling. This is just the kind of point on which even 
intelligent laymen are apt to stumble ; law-makers seem to 
them unjust because they leave the refinements of admi¬ 
nistration to the administrator. I leave you to consider 
for yourselves, from this point of view, the spirit of our 
English criminal justice; the wide range of possible 
sentences (in the case of manslaughter for instance any¬ 
thing from one day’s imprisonment to penal servitude for 
life), the power of suspending sentence^altogether by taking 
security to come up for judgment, the extreme rarity of 
minimum sentences, and the kke. 

.To return to our general topic: we have set off the 
proper field of legal study, namely res humanae in the sense 
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of institutions of human (i|;dinance. Then the definition 
specifies farther: iusH aigue initisti scientia^ the knowledge 
of what is just and unjust. Here just unjust must 
mean something within the sphere of res something 

allowed or disalloNved by rules which are administeredror 
conceived so to«bej by a definite human authority. JuSt is 
that which is, actually or potentidly, upheld in a court 
of justice; unjust is its contrary. Justice, legal as well as 
moral justice, is po doubt conceived as antecedent to any 
particular tribunal. Nevertheless if we want to know in- 
practice what legal justice means, we must look to the 
usage of existing lawgivers and judges. So far we have 
traced in the rough the distinction between law properly so 
tailed and opinion or morality. The remark is obvious 
that Ulpian seems to omit the peculiar relation of positive 
law to the State. But the Latin word ius really includes 
this, if we may {"orgct the unhappy term ius naturale, which 
seems to be a mere external ornament borrowed from 
Greek philosophers in excess of zeal to make a show of 
philosophical culture, and inconsistent with the proper 
Roman use of the word. Indeed the Roman vocabulary 
for these general notions was almost too good. A 
Roman, possessing such apt and clearly distinguished 
words as mos, tMs, leXj and aequum and bonum to fall 
back on when he came to the region of moral discre¬ 
tion, could not feel much occasion for further verbal 
analysis. He- could scarcely have been made to 
undei stand our modern ambiguities and flounderings 
with Law, Rcchty and so forth. We analyse to supply 
our want of clear terms and^ correct instinct. Qur 
science, then, is a kixowledge of human laws. But of what 
^ws, or what species of them? Are the laws or legal 
conceptions we study to be* actual or ideal, general or 
particular ? There are many distinct systems of rules by 
which the tribunals of civilized countries actually profess to 
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« ' ' 

be guided. They have the likeness which belongs to 

the corresponding institutions of all civilised States, but 
they have considerable specific -differences. We find one 
body of legal dobtrine and form of legsLl proceedings here, 
another at Edinburgh, another in the^Jsle of Man, and 
another in Jersey; this by merely looking round us at 
home. If we go beyond our own seas, we may count up a 
do2en or more distinct bodies of law -without quitting the 
dominions of the British Crown. And theri there are several 
distinct systems of speculation and argument by which 
philosophers have endeavoured to make out what the laws 
of civilized States, in their general features at any rate, 
must be or ought to be. This kind of discussion may 
range from the most abstract and general ideas to the 
pressing and practical needs of the dayV Moreover we may 
consider the form of laws as well as thpir matter; this 
leads us to such topics as codification,' draftsmanship, and 
even parliamentary procedure. Shall the province of 
jurisprudence be deemed to embrace all these lines of 
inquiry, or some and which of them ? Let us see what 
number and variety of possible species of legal science we 
have obtained. 

I. First consider laws as the actually existing and 
operative rules Under which justice is administered. A 
man may study the system of his own land, in order to 
know how things stand with his own property and business, 
or to qualify himself as a skilled adviser in the'’affairs of 
others. This is wha,t we mean in common speech by being 
learned in the law. By a good lawyer we signify, speaking 
among Englishmen, a man well acquainted with the laws 
of England as they now are and concern our present affairs. 
We may call such- knowledge practical or empirical 
ji^isprudence. In England if has to be sought in a clumsy 
and laborious fashion, and has got a forbidding reputation. 
It may be not useless to say that, in spite of all repulsive 
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appearances, the student q^n commit no greater mistake 
than despising it. 

A bare account of existing laws may be sufficient for 
common practice; but at many points it must leave 
unsatisfied curiosify in a mind that is curious at all. Doubts 
and anomalies force us to inquire )iow the particular legal 
system and its various parts came to be what they are. And 
if we pursue the inquiry far, we shall find that, as many 
things in existing;law were explicable only through history, 
so the history of one system is not complete in itself. 
Sooner or later ,we break off in a region of tradition and 
conjecture where we can guide ourselves only by taking 
into account the kindred institutions of other nations and 
iraces. Thus we are led to historical and comparative juris¬ 
prudence, a line of study which forms a bond of alliance 
between the scientific lawyer on the one side and the his¬ 
torian, the archaeologist, and the ethnologist on the other, 
and enables legal science to claim an assured place among 
the Humanities. 

Again, comparative study discloses a certain amount of 
groundwork and typical conceptions which are common to 
all legal systems, or to all that have made any considerable 
way towards completeness*. The Romans discovered, or 
thought they discovered, such a common groundwork of 
legal institutions in the various commonwealths that became 
subject to Rome. What remained, after deducting local 
and technical peculiarities, was called by them the common 
law of nations, tws gentium. Human society is so far alike 
in all tolerably advanced nations that the same kind of 
dealings have to be regulated and the same kind of interests 
protected. Marriage and the custody of children; sale, 
hiring, loan, and pledge ; liability for voluntary or involun¬ 
tary acts causing injury; the punishment of theft and homi¬ 
cide—these matters, under whatever names or forms, must 
be provided for in every community where a settled order 
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is to be preserved. Tl^uicwe a common stock of general 
ideas, the study of whijh, s^lhr as we can pursue it or 
imagine it to be ptyrsued kpart from the study of any actual 
system of l£w, may be called General jurisprudence. But 
these general ideas of iaW may be approach®^ ftom another 
direction. . The endeavoiar may be made, fipt only or chiefly 
to recognize them as l^ing in fact common to different 
systems, but to exhibit ^em as necessary; to deduce them 
from, the general conditions of humaa society and action, 
and define their exact liinport with<^t reference to their 
actual treatment by legislators or pcmrts of justice. Thus 
we may attempt a genepal de^nition jpf such ideas as Duty,- 
Intent, Negligence, Ownership, Possession, or (boldest 
ambition of all) of Law itself, peculation of this kind, 
(for it is essentially a speculative study) has of late 
years been conveniently named Analytical Jurisprudence. 
It is apt to run up into speciifations. oi? the theory of 
politics and government which really form a sort of political 
prolegomena to legal science, or borderland between juris¬ 
prudence and politics. To this^ region belongs the theory of 
Sovereignty which is so conspicuous in Bentham and Austin, 

We have then already four branches or methods of juris¬ 
prudence, practical, historical, comparative, and analytical 
(for what I have called General Jurisprudence is hardly more 
than a- name for the collective result of the two latter), and 
these are all concemfe'd v^th laws, not as they might be or 
as we should like theih to be, but as they are. 

II. If now we take in the consideration of laws as they 
ought to be, we pass^nto ground which belongs—according 
to English notions at any rate—to the statesman more than 
to the lawyer. Still it belongs tO' lawyers in some sort, as 
technical knowledge is needful to give definition to the 
statesman’s ideas, and express 4hem in an appropriate and 
suf^ient fpnn. Thi^' department of jurisprudence is marked 
off fromt the others fin that it does not examine facts, but 
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aims at an end or ideal. TJiis may be expressed by calling 
it, as I have elsewhere citted it, Final Jurisprudence, by 
analogy to the well-known term Final Cause. The con¬ 
sideration of it may be approached in two ways. In 
England Benthanj has taught us to approach it with a view 
to practice. If we consider what laws ought to be, it is 
because we want to make them such as they ought to be. 
We conceive our ideal for the purpose of realising it 
by reforms. The instrument of reforming laws is legislation,; 
and we must fufther study the powers and the handling 
of the instrument if we would use it with effect. We 
must learn how to apply it to the best advantage. Our 
good intentions must be executed by the best possible 
.workmanship; and if we find that the technical methods 
in use themselves need reforming, they also must be 
reformed. Thus our Final Jurisprudence assumes the 
shape of a Theory of Legislation, with special branches 
treating of the formal structure of laws, codification, 
revision of codes, and legal procedure. If you want to 
see a good practical exposition of the theory of legis¬ 
lation as understood by enlightened Englishmen, you 
cannot do better than study the principal chapters of the 
Indian Penal Code with the notes annexed by its authors 
to their original draft. And if anybody were to challenge 
me to say what is the use of a theory of legislation, I 
should think it a sufficient reply to point to the Anglo- 
Indian codes. Bentham was in many ways an unpractical 
or impracticable reformer, but his wOrk gave a fruitful 
impulse to practical minds such as Macaulay’s and 
Macleod’s in the following generation. 

But there is another way of considering what laws ought 
to be. The perfect and ideal law may be regarded as a 
kind of pattern existing in the constitutipn of man’s social 
nature, or in the minds of philosophers, and consisting of 
principles which, as being absolutely reasonable^ oug^t of 
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right to be followed by all reasoi^ble men, though, because 
of man’s weakness and the local diversities and historical 
accidents of existing government^, the laws which are in 
fact enfQrced^ by princes and rttlers can *be only more or 
less rude approximations to them. Similarly the law 
which in givei historical circumstances a perfectly 
wise legislator would enact may be conceived as a 
pattern from which the law that is actually made 
unavoidably deviates to a greater or less extent; and 
the former may be deemed to be, in the ideal sphere of 
reason though not in' fact, not only a law in some sense, 
but more truly the law for the given circumstances than 
the imperfect production we have to accept in practice. 
The general principles of legislation and government which 
are in this manner put forward as claiming assent from all 
men in so far as they are rational and social beings arc 
said to be of natural obligation, ^and the sum of them is 
called the law of nature, droit naiurely Natunecht. The 
law which would in itself be best for a given nation in 
given circumstances is sometimes called, by authors who 
take this point of view, positive law, the rules of actual 
civil obligation which we of the English school call positive 
law being by these authors named enacted laws, and 
relegated to a subordinate place in their exposition. 

This view, such as I have endeavoured to characterize it, is 
still prevalent among Continental philosophers and jurists. 
The sort of doctrine which embodies it may be called Ethical 
Jurisprudence, for the Jaw of nature, whatever it may be, is 
alleged to'be binding on all men’s reason, which is as much 
as to say that it is of like obligation and equally wide applica¬ 
tion with morality : and indeed its principles appear to be 
nothing else than those moral and social precepts which, 
by general consent, or in the opinion of the expounder for 
the time beingj are convenient to be enforced by the power 
of the State, or would be so in a perfect State. By 

3—2 
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those who take up this doctrine it is considered the .most 
important and dignified branch of . legal sckni:^ and is 
often called the philosophy of ia .8^^: 
exclusive sense, Snd though it is apt m 
with other brancjies of jurisprudence, if; is apt imi^Iie h^ds 
of these authort to thrust them very muc^ into; the back¬ 
ground. So far as my acquaintance with it goes, it appears 
to me to lump together in a cumbrous and over-ambi^pus 
manner a good many topics in the theory of govemtneA, 
politics, and legislation, which are better treated separately. 
Nevertheless, we cannot dismiss it in the lump as. absurd or 
illegitimate. The theory of legislation must take its most 
general data from the most general facts of civilised human 
society. It must equally take its first principles, avowedly 
or tacitly, from ethics. Ethical Jurisprudence, therefore, is 
to a certain extent not only legitimate, but necessary. The 
only strictly necessary difference between our “ theory of 
legislation” and a German philosopher’s Naturrecht is 
that the Continental schools consider their ideal of 
legal institutions as a thing to be contemplated 
in and for itself, with a metaphysical interest which 
is as it were cut adrift from practice; while the 
Englishman's ideal is of something to be realized, or 
approached as near as may be, in an actual State, for 
actual citizens, and by the positive enactment of a legisla¬ 
ture. But the difference is vastly exaggerated in outward 
show by the circumstance (not that it is an accidental one) 
that the English and the. Continental schools found their 
theories on widely different ethical systems. In the .sense 
in which I have distinguished the terms, there might be a 
Kantian theory of legislation and an .utilitarian Naturrecht. 
And many chapters of Mr, Herbert Spencer’s rec^t work 
would be most intelligibly described to a* C<mtinental jurist 
as Naiurrecht treated from the point of view of . Mr. 

. • , ’ . ‘v , 

Spencer’s philosophy of evolution. Transcendent theories 
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of mon^l obligation, however, naturally lead to a tranecen- 
^eht JjhHosophy of lav^ which' coBatructs an ideal for its 

owB Salte'; £ai4the consideration of iriorahty as a means 

to-Wiel&ie % 1^^ conaidcration of the 

Stat^sH^its-iiistitutiOos int^^ mapner, and to the 

franiing of politlcaa conceptions for practical p^nrposes and 
nadef practical test?. In other words, the political grounds 
and reaStma of .fegal institutions will present themselves to 
the philbsopher who'holds a transcendental theory of ethics 
as texts or chapters of the law of nature ; while to such as 
are content to follow the humbler but surer path ^f 
experience they will rather appear as topics to be used in 
the theory of legislation. • The ethical habit of thought 
will impart its own form and colour to the political and 
legal philosophy founded on it,#, Thus the students of 
France arid Germany, trained on the lines qf Descartes or 
Kant, are prone to make mueh of the law of nature j 
Englishmen who study law with any theoretical interest, 
deriving their impulse mainly from Bentham, think of law 
reform and active legislatioia. And, for the reason just 
given, not only the English and the Continental student 
differ in their cast of thought, but each expresses his 
thought in a language unfamiliar to the other, and 
understood by him with difficulty. The most hopeful 
common ground for a better understanding is to be 
found, I think, in the historical school. In Bluntschh’s 
work, for example, German philosophical .ideas are 
tempered by^ history, and" knowledge of practical politics 
into a shape which , need not frighten any fairly open- 
minded English reader. I mean an English reader who 
knows- German, or at any rate French, for I am not 
aware that anything of Sluntschli’s has been translated 
in Engti^i'though no modern writer on the philosophy 
of poUtiriri and law better deserves a good English 

translation. 
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Before we leave this topic of Final or Ethical Jurispru¬ 
dence, I remark that, although a theory of the law of 
nature or of legislation must rest on some definite kind of 
ethical temper, Tdo not see why it should formally assume 
any particular theory of ethics. In either shape —Naturrechtj 
or theory of legislation—there must be some positive 
conception of the purpose for which the State exists; 
because that purpose, whatever we consider it to be, fixes 
the ultimate object of all laws and legislation. This is 
fundamental and unavoidable. And'the conception chosen 
by the theorist can hardly fail to be associated with one or 
another side of the standing controversy between the 
various “ Methods of Ethics.” But that is no reason why 
he should take upon himself the burden of a whole 
ethical doctrine. If he feels moved to write on ethics as 
well as on jurisprudence, he may do it separately. To 
take an example you will be familiar with, Austin’s second, 
third, and fourth Lectures appear to me to have no 
business where they are. They are not jurisprudence at 
all, but ethics out of place.. Still more does thi? apply to 
all the expositions of what is called the law of nature, 
Continental, Scottish and American. 

III. There is another branch of legal science of which I 
have as yet said nothing, and which- stands by itself; I 
mean that which deals with existing or possible relations 
not between citizens of t|ie same State, but between 
independent States. International Law will not come 
before us in this course of lectures,®and I need not say 
much of it here: only we may as well remember that it is 
a true branch of jurisprudence" notwithstanding all that 
may be said abouf its want of sovereign power and a 
tribunal. You may define it as ** positive international 
morality ” not having the nature of true law, but if 
you do, the facts ai-e against you. For what are the 
facts ? 
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I. The doctrines of. ipternational law are founded on 

legal, not simply on ethical ideas. They are not merely 
prevalent opinions as to what is morally nght and proper, 
bat something as closely ,mlogbns to fiivil laws as the 
nature of the case, will admit. They purfiort to be rules of 

strict justice, hot counsels of perfection. * 

■ 2. Since they assumed a coherent shape they have een 

the special study of men of law, and have been discussed 
by the methods appropriate to jurisprudence, and no y 
those of moral philosophy. 

3 There is also a practical test, and a conclusive one. 
If international law were dnly a kind of morality, the 
framers of State papers concerning foreign policy would 
throw all their strength On moral argument. But as a 
.matter of fact this is not what they do. They appeal not to 
the general feeling of moral rightness, to precedents, 
to treaties^ and to the opinions of specfalists. They assume 
the existence among statesmen and publicists of a sense of 
legal as' distinguished from moral obligation in the affairs 

of nations. • . 

A. Further, there is actually an international morality, 

distinct from and compatible with international law in the 
usual sense. As a citizen among citizens, so a narion 
among nations may do things which are discourteous, high¬ 
handed, savouring of sharp practice, or otherwise invidious 
and disliked, and yet within its admitted right and giving 
no formal ground of complaint. There is a margin o 
discretionaiy behaaionr which is the province not of 
claims and despatches but of “ friendly representations and 

'* good offices.” • 1 j * 

If therefore we find that our definition of law does not 

•• include the law of nations, the proper I®’ 

that there is no such thing as a law of nations and that we 
are to talk pedantically of positive international morality, 
but that our definition is inadequate. 
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To resume: we have as our total of divisions the 
following:— •- 

I. Positive Jurisprudence : which is 

а, practical. 

б . historipal. 

c. comparative. 

d. analytical. 

II. Final Jurisprudence, which has a practical side (theory 
of legislation) and, a speculative one (ethical jurisprudence 
or Naturrecht). 

III. International Jurisprudence, which again is diversely 
treated by different authors, ind might be, like municipal 
jurisprudence, subdivided according to their several 
lirethods if we were examining it tnore closely. 

Putting aside the law of nations, let us see how and for 
what reasons or another of the methods of jurispru¬ 
dence has in different times and nations had the supremacy. 
We shall see at the same time that none of them can really 
subsist alone. 

Consider, in the first place, ^the Roman lawyer of the 
classical period, as his learning and office are described by 
Ulpian. He is before all things iuris pmdens, that is, a 
lawyer in our special and usual sense of the word; he is 
skilled and competent to advise in the laws of Rome ; not 
the laws of Plato's Republic on the one hand, nor the par¬ 
ticular ordinances of Rhodes or Ephesus on the other. His 
knowledge is.eminently practical. But his practice branches 
out into more than one direction of science and speculation. 
There are ancient and half obsolete portions of Roman law 
which are not yet so obsolete but that an accomplished 
lawyer must know them. He must therefore be (if he aims 
at excellence and above common competence) to some 
extent a historian and an antiquarian. There is every 
reason to think that the best Roman lawyers were also con¬ 
siderable historical scholars according to their means. This 
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taste is Gpn^icuous m Cicera^^who is for us the standing 
pattern of the Roman statesman of the later Republic, proud 
of his own institutions and of his knowledge of them, and 
at the sameiime eagor to adorn his knowledge with Greek 
culture ‘and philosophy. ■ Thjis Roman antiquities bring in 
history; and if the historical study was not 'scientific it was 
not for want of interest or of acute minds, but because com- 
paratnw study had not gone far enough to make the 
scientific treatment of history, and especially of archaic 
history, practicable. Philosophy comes in by another door, 
which: is opened by the Prsetor’s Edict. A jurisdiction 
extending beyond the still narr'ow bounds of Roman citizen¬ 
ship abandons the strait and archaic forms of Roman custom 
and procedure. It seeks under the local and peculiar forms 
principles that may be admitted by the common reason of 
mankind. The same state of things which, made Rome a 
cosmopolitan power had given a cosmopolitan stamp to the 
ethical and political speculations of Greek authors. Hence 
Greek philosophy was readj; with speculative justification 
of the practical wisdom of Rqman administrators ; and the 
Romans^ having no philosophy of their own, gladly took up 
the ideas thus offered to them. On the actual substance of 
Roman law Greek speculation probably left hardly any 
mark, not ^en on the praetorian part of it; but on the 
general conceptions of the State, of law and of justice, it left 
a good deal- The Roman was taught to look beyond the 
traditions and statutes of the Quirites for the source and 
the majesty of the law which was his study. He sought a 
wider ethical foundation for legal institutions, and delighted 
•to think, as Ulpian says, *that his learning was a genuine 
branchuof philosophy. Nothing is easier than to ridicule 
Ulpian’s exordium in detail. Latin is hafdly a philosophical 
language^ to begin with, notwithstanding Cicero's efforts to 
make it so. But it was better that Celsus should define law 
as ars boni ^ tuqui^ and.Ulpian think the definition perfect, 
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than that they should think all legal science was contained 
in the exact framing of an issue^ or ih-discovering what had 
become of a nudwn ius Quiritium. And perhaps the definition 
is not altogether &bsurd. Why, says our modern critic, it 
includes morality and all, sorts of things that are not law. 
Let us pause a dioment. I have an odd prejudice in favour 
of making sense of wliat has been said by men who (to 
judge from that which is on all hands admitted^of their 
performances) were not likely to talk nonsense. I would 
rather suspect myself of having missed a shade of meaning 
than write down Celsus an ass for his definition, and Ulpian 
for approving it. An " art of what is right and fair ** sounds 

vague enough. But let us expand the phrase a little 

» 

(without really adding anything of our own): **a skilled 

application of the principles of right and fairness.” Is that 

so hopelessly ivilike the purpose aimed at, if not always 

accomplished, by lawgivers and courts of justice ? Observe, 

it is artt a special and skilled application of knowledge. 

And that is just wh^t commoa morality is not; for if it were 

an art practicable only by specially skilled persons, it 

evidently would not be morality. Law then, according to 

Celsus, is so much of the permanent principles of moral 

justice as is reduced or reducible to a technical system. 

His definition is a concise^ and (as I think) a. sufficiently 

clear statement of the point of vjew taken in modern times 

by what I have called Ethical Jurisprudence. But he fails 

to distinguish, you may say, between what is and what 

ought to be. True, but his time was not ripe for the 

distinction. If it could then have been made with the 
' * 

trenchant clearness of Hobbes or Bentham, it is doubtful 
whether Roman of European jurisprudence would have 
been any the better. Roman law had to be made broad 
enough to be in due time the strength of European 
civilization; and nothing but a large infusion of ethical 
and cosmopolitan feeling could have done this. Let us not 
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be over-critical about the forip. What more idle fiction 
is there, philosophically speaking, than the original con¬ 
tract between king and people ?. Yet without it the 
English Revolution might never have been accomplished 
and the Whig party never have taken fehape. 

Nor. was the analytical element wanting in classical 
Roman jurisprudence, though it was not clearly or 
separately conceived. Technical ideas were furnished in 
abundance by the historical tradition of the ancient system, 
and by the newer and more extensive range of Prfetorian 
jurisdiction. The classical jurists put forth their strength 
in fixing the bounds of these ideas and developing their 
consequences. Their method was not consciously analytical, 
but their work (even when we are not satisfied with its 
results) is a model of legal analysis. Their tact and sense 
of analogy go far beyond the region bare empirical 
readiness which is still thought by many English lawyers 
to be the only solid ground of their art. In the Roman 
treatment of a complex legal idea such as that of Posses¬ 
sion we may find all the modern methods employed, and 
appropriately for the most part., Or instead of taking a subject, 
let us take the one treatise of the classical period that we have 
in a fairly complete state. We find in various parts of the 
Institutes of Gaius distinct and creditable attempts in the 
direction of historical inquiry (mostly suppressed in the 
colourless recension of Justinian); the rational and ethical 
element is marked in his account of modern reforms ; there 
are passages of critical analysis (and' the criticism is very 
good); and in the quotations from Homer, though wc may 
smile at them, there is a germ of comparative jurisprudence. 
From Gaius vouching the Iliad to help the definition of 
sale and exchange, to Sir Henry Maine correcting British 
dogmatism by the phenomena of the Indian village com¬ 
munity, seems a long way. Yet, if we read Gaius and his 
fellows in a spirit neither of letter-worship nor of picking 
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holes, we can feel at home with them and know that we are 
working on the same lines. ^ , 

In modem times the, several methods-of jurisprudence 
have been separately and diversely worked out; so diversely 

^ * '« .V 

as to appear, wljat "they need not and should not'be, 
positively hostile^to one another. Here in England peculiar 
conditions have impressed a peculiar form and character 
both on our laws themselves and on the study and exposition 
of them. From an early time our judicial system has been 
independent of Continental culture, and singularly indepen- 
dent of the other departments of government. The judges 
have not been * a special branch of the profession, but 
selected, under an efficient criticism of skilled opinion, from 
the profession at large. Ever since the King's Courts 
received their definite historical form, the judgments of the 
King’s judges haye been accepted as not only deciding the 
case in hand but declaring the law. From an early time, 
again, we have had a central and powerful legislature 
which, as it represents the estates of the whole realm, has 
made statutes binding on the .whole, and knows no legal 
bounds to its competence. Thus our laws have been 
eminently national and positive, and our particular 
legal habit of mind is perhaps the most insular of our 
many insular traits. Our long standing apart from the 
general movement of European thought has had its draw¬ 
backs ; but I think it the better opinion that both in 
JurisprudenGe and in the not wholly dissimilar case of 
philosophy the gain has outweighed them. And I tnean 
this to be understood, in the present case, both of science^ 
and of practice. The effect was to make our jurisprudence 
above all things practical, and then historical. I say 
historical as distinguislred from comparative. You will find 
in Coke's commentary on Littleton, or better in Sir Matthew 
Hale’s writings, a great deal of historical research, though 
very little comparison. Doubtless the history and the 
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frjiit of its application suffer mnch for want of the 
c<xnparative method.Lon^ ago it was remarked upon as 
a strange thing that English reahproperty lawyers so much 
neglected the Continental learning of feudalism. Still our 
English authors from Coke downward! (or indeed from 
Fortescue) pay serious attention to the history of their own 
■ systenj. Much of their history is wrong, partly from 
prejudice, partly from irppprfect materials; nevertheless 
they deserve credit for historical purjjose, and for a 
certain amount of really historical method. 

Speculative or analytical treatrhent of legal ideas, on the 
other hand, can hardly be said to have existed at all in 
England before Bentham^s day. Such approaches to it as 
might be discovered in the earlier literature would be 
confined, I think, to public and especially to constitutional 
law, and would belong rather to political theories than to 
jurisprudence proper. Blackstone’s constitutional doctrine 
is not derived from legal sources at all, but is a modified 
version of Locke’s Essay on Civil Government. Ethical 
topics more or less answering to the Naturrecht of the 
modems are by no means wanting either in Blackstone or 
in writers of earlier date, but they occur (so far at least as 
the common law goes) in a casual and confused manner. 
We have in this kind the dicta running through several 
generations of text-writers and judges to the effect that the 
law of England is the perfection of reason, andthe attempts 
made at various times, notaUIy in the Elizabethan age, to 
support or adorn its^ technical doctrines by reasons drawn 
from general phi!o"&opby. The student who has a mind for 
curious reading may find a notable example in the great 
case in Plowden on Uses and Consideration, where the law 
of nature and Aristotle are freely invoked. Efforts of 
perverse astuteness in the s’ame direction are manifested 
in the Scriptural reasons and illustrations occasionally 
given by Coke. 
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From another side, however, there came to the English 
system a large and bold infusion of ethical jurisprudence. 
The decisions of the Chancellor, professing as they did 
in the earlier days of his Court to be special dispensations 
of the king’s justic'e in cases for which no ordinary jurisdic¬ 
tion was adequate, were openly founded on ethical and 
social principles that were adopted on their intrinsic merits. 
Equity was at length exhausted with victories, and ceased 
to be creative. But during two centuries or thereabouts 
before Lord Eldon’s time the principles and practice of the 
Court of Chancery were being settled into the lines.which he, 
more than any one man, finally* fixed ; and something hardly 
distinguishable from “ the law of nature ” was openly put 
forward as the ground and the sufficient reason of the 
innovations. We may roughly say that the Chancellors 
deliberately administered an expansive and inventive justice 
down to the time of the Revolution, and practically for 
almost a century later. In the present centui-y the 
doctrines of equity have been quite as fixed both as to 
substance and as to procedure as those of the common 
law; nor have they escaped from creating fresh examples 
of the mischief they were originally d^esigned to avoid, 
the sacrifice of convenience and the common reason of 
mankind to the consistency of technical deductions. 
These things are of common knowledge to students; 
but we should also note what is more easily overlooked, 
the reaction of the method^ and spirit of Equity upon 
the development of the common law. So early as 
the fifteenth century we find a common-law judge de¬ 
claring that, as in a case unprovjded for by known rules 
the civilians and cajioiiists devise a new rule according 
to “ the law of nature which is the ground of all 
laws,” the Courts at Westminster can and will dp 
the like. For the most part, however, jealousy of 
rival jurisdictious only made the common lawyers more 
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obstinate in their technicality down to a much later 
time. The rational and ethical tendency-became a real 
power in the common law in the eighteenth century. 
Lord Mansfield, its most illustrious exponent, some¬ 
times carried it farther than a mature system would 
bear. But on the whole excellent work was done under 

A 

this impulse; nor is it correct to regard the movement 
as confined to commercial law, though its most con¬ 
spicuous effects were certainly in that department. “ He 
was a bold man/’ it has been said, “ wjio first invented 
the common counts.” The development of the so- 
called equitable actions on the common counts for 
money had and received, and the like, belongs to this 
period. It is difficult nowadays to estimate the saving in 
costly and hazardous procedure which was effected by 
their introduction. The same spirit was also shown, and 
perhaps to a greater extent than we now^ have occasion 
to' remember, in positive legislation; for many of the 
statutes of the first half of the eighteenth century, whose 
operation has been superseded by later enactments, or has 
become too familiar a part of our common stock to be matter 
of express reference, were at the time considerable measures 
of law reform. 

The peculiar character of English legal institutions 
was strong enough to subdue these new elements 
to itself. The ideas of a man of genius like Lord 
Mansfield were worked piecepieal into practice, but no 
definite theory was constructed by himself or-by anyone 
else, though in the reports and treatises of the last century 
one is puzzled by language which appears to assume that a 
complete system exists. There was a serious endeavour 
for lucidity and form, as against the gratuitous technicality 
and the literary clumsiness of the only existing legal 
classics. Blackstone’s Commentaries were the outcome of 
this endeavour, and, all things considered, an admirable 
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one. But, both in the work of his forerunner Hale and in 
his own, the arrangement is of roughest kind, and the 
analysis of ideas is rudimentary.' Their scieiifce is hisforical, 
but too self-contained and uisular for the heed of 
searching analyses to be felt, I need hot tell you how 
Bentham*s veh^fiaent and often unfair criticism broke the 
spell that had fortified English jurisprudence as in an 
enchanted castle, nor of the work of the analytical method, 
enriched by wider and more enlightened historical research, 
in the hands of recent and living English authors. The 
history of the modern scientific movement "in our legal 
studies is written in books „which all students who aim at 
real knowledge must have in their hands, and ought to be 
.familiar with. 

On the Continent the order of things has been quite 
different. Ethical speculation, as we just now said, has 
almost overshzfdoNyed jurisprudence, and has only within 
the last few generations been sufficiently tempered by 
positive and historical studies. Probably many reasons of 
more or less weight might be offered for this. First 
among them, I think, would come the peculiar position of 
Roman law during the middle ages. In all the lands 
which had obeyed Rome, and were included in the nominal 
supremacy of the revived Western Empire, it had a 
prevalence and power not derived from the sanction of any 
distinct human authority. No such authority was for the 
time being strong enough toicompete in men's esteem and 
reverence with the shadow, of'majesty that' stiH clung to 
the relics of Roman dominion. Tlius^the Roman law was 
not merely taken as (what for many purposes and in many 

t 

states it really was)^a common groundwork of institutions, 
ideas, and method, standing towards the actual rules of a 
given community somewhat*^ in the same relation aM*? 
Roman doctrine ius gentium to ins civile ; but it, was 
conceived as having, by its intrinsic reasonableness, a’kind 
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of supreme and eminent virtue, and as claiming the 
universal allegiance of civilized mankind. If 1 may use a 
German term for which I cannot find a good English 
equivalent, its principles were accepted npt as ordained by 
Caesar, but as in themselves binding • on the RcchtS’ 
bewitsstsein of Christendom. They were part of the 
dispensation of Roman authority to which the champions 
of the Empire in their secular controversy with the Papacy 
did not hesitate to attribute an origin ncp less divine than 
that of the Church itself. Even in England (though not 
in English practice, for anything I know) this feeling left 
its mark. In the middle of the thirteenth century, just when 
our legal and judicial system was settling into its typical , 
form, Bracton copied whole pages of the Bolognese 
glossator Azo. On the Continent, where there was no 
centralized and countervailing local authorit}*^ the Roman law 
dwarfed everything else. Yet the law of tfie Corpus J uris and 
the glossators was not the existing positive law of this or 
that place : the Roman law was said to be the common law 
of the Empire, but its effect >vas always taken as modified 
by the custom of the country or city. “ Stadtrecht briCht 
Landrecht, Landrecht bricht gemein Recht.” Thus the 
main object of study was not a system of actually enforced 
rules, but a type assumed by actual systems as their 
exemplar without corresponding in detail to any of them. 
Under such conditions it was inevitable that positive 
authority should be depreciated, and the method of 
reasoning, even for • pi’actical purposes, from an ideal 
fitness of things should be exalted, so that the dis¬ 
tinction between laws actually administered and rules 
elaborated by the learned as in acccfrdance with their 
assumed principles was almost lost sight of. This is 
not matter of conjecture, for elsewhere similar causes 
have had similar effects. In India the whole Hindu 
community acknowledges a kind of ideal Brahmanical 

4 



THE METHODS OF JURlSPRtJDENClS. 

law.^ To the Hindu population* broadly speaking, thisis what 
the Roman law was to the mediaeval Empire, and in the same 
kind of way it is largely modified by local, or rathCf tHbal 
and even family customs. And English administratbrs and 
judges, honestly striving to do justice to Hindus according 
to their own law, have found grave difficulties in discerning 
the usage actually observed within their jurisdiction frohi 
that which native experts in Hindu law declared, on fhe 
authority of texts and commentators, as being the rule. 
The’opinions of the Brahman Pandits have constantly 
tended to ignore particular customs, and it was a con¬ 
siderable time before English magistrates found that they 
.were in danger of imposing on great numbers of people 
rules which were in truth as foreign to them as English law 
itself. A still more interesting example is afforded by the 
United States, ® There the general' foundation of English 
common law bears the same sort of relation to the positive 
laws of the several States of the Union that Roman law 
does to Continental jurisprudence. In every State it 
is less than the .actual law of that State, but greater 
than the actual law of any other State. And along 
with this condition of things we find a marked tendency 
in American authors to take a Continental rather than 
an English view of the general theory of jurisprudence. 
N ot only our positive and analytical method finds 
little favour with them, ^nd their theoretical work is 
mostly akin to that of the German philosophical and 
historical schools, but they treat the common law itself as 
an ideal system to be worked out with great freedom of 
speculation and comparatively* little regard to positive 

* It is doubtful how far, if at all, the Hindu law books represent ainything 
that ever really existed as positive la\f> The so*called code of Manu is not a 
code in either the Roman or the modem pense. Moreover the conBict between 
Brahmapical theories and local customs is aggravated by sacerdotal dYhbitlon. 
Theae matters, however, do not affect the Umtted comparison now made. 
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autkority. Decided cases are treated by them not as 
settling questions but as oifering ^ew problems for criticism. 
T^iere are even one or two American writers of great 
ability for whont, as for the German* expounders of 
iV-dJwrwAi, legal science appears to consist in a perpetual 
flux of speculative Ideas. It is also noticeable that the 
present generation of scientific American lawyers have 
shown a disposition for historical research and exposition 
which has already borne excellent fruit. • 

The prevalence of one or another method of jurisprudence 
depends in the first place, if the foregoing considerations 
be sound, on the historical conditions of legal systems and 
mstitutiohs. But .there is no reason why in England, 
Germany, or America, we should make ourselves the slaves 
of such conditions, or why one method should be cultivated 
to the exclusion of the others. The fajse pride and 
exclusiveness of a favourite method wilf always bring their 
own punishment. A merely practical attention to law 
brings us into the danger of degrading oiir. science to what 
Plato calls inartistic routine. .Historical interest unchecked 
by analysis may in another way overwhelm us with par¬ 
ticulars, and leave us where we cannot see the wood for 
the trees ; again, the historical scholar is apt to fall into unre¬ 
flecting optimism, thinking everything must be for the best 
which is explained as the natural result of historical 
conditions. Ungfuarded analytical speculation tends to 
make jurisprudence a thing of abstract formulas—it were 
a sham exact science-^instead of a study of human life and 
-action. Excess of- zeal for that which ought to be, 
whether in the shape familiar to us here of agitation for 
reforms, or in its Continental guise of dfevotion to the law 
of nature, tends no less strongly to beget contempt and 
ignorance of that which is, and expose the would-be 
philos<^her to the derision of the first attorney’s clerk. 
Every method is in its place legitimate and necessary, but 

4--2 
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is bound to secure itself against mistakes by taking due 
account of its fellows. Practically we shall guide our course 
by looking for what seems most to want doing among the 
things that come in our way to do. Here in England we 
have an immense wealth of particular doctrines and 
principles, which, however, for want of being brought into 
the light of general ideas, remains uninstructive to the 
student until he has made a pretty full acqi^aintance 
with it in miscellaneous reading and practice. We have 
likewise a scheme of general jurisprudence due to Bentham’s 
ideas in the first instance, and of which the importance as 
a part of legal knowledge an3 education was explicitly laid 
down from this chair by Austin. Not having been developed 
from within our particular ^d historical jurisprudence, but 
set beside it by criticism from without, and having indeed 
arisen from a n?ovement of repulsion, this is at present, I 
think, something too much in the air. English learners run 
an appreciable yisk^which for the moment our attempts at 
improvement have perhaps rather increased than diminished 
—of regarding legal science, as a thing apart from legal 
practice. Jurisprudence and Roman law may seem to them 
nothing but additional subjects of examination imposed by 
the perversity of fate. Little has yet been done to make it 
clear that the object of these studies is not to enable English 
lawyers to talk with an air of knowledge of foreign 
systems or abstract speculations, but to make them better 
English lawyers by the exercise of comparison and criticism. 
There is a want of effectual contact and influence between 
the general and the particular branches of Jurisprudence, 
which nevertheless are both needful if either is to do its 
best. Our most useful ambition at present, I think, will be 
to supply this want; and it will be my endeavour, so far 
as my means avail, to work in this direction. I propose to 
illustrate froni English institutions and doctrines the 
general form and constituents of Positive Law, and a certain 
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number of its leading ideas* We shall have opportunities 
both of correcting and enlarging our general ideas by 
reference to practice, and of criticising particular solutions 
and consequences from a comparative and general point of 
view. We shall try to go like wary {ravellers, neither 
slavishly following every winding of a beaten road, nor 
rashly making short cuts over unknown ground Cb find 
ourselves confronted by impassable floods or precipices. 

Frederick Pollock. 


IV.—THE ENGLISH PROCEDURE ON FOREIGN, 

JUDGMENTS. 

T TRUST I shall not be accused of we^isome iteration 
if I venture to offer a few furthSr remarks on the 
subject of Foreign Judgments. The point to which I desire 
now to draw special attention is the manner iu which in 
this country execution on a Foreign Judgment is obtained. 

It is strange that while nearly all the nations of Europe, 
and the Northern States and Southern Republics of 
America, have dealt more or less satisfactorily with this 
most difficult question of Private International Law, 
England has been content to let the matter drift on, 
supposing that mysterious power her Common Law to be 
capable of solving the problem and its many.riddles as 
occasions demand. .The result must be well-known to all 
who have endeavoured to deduce one single principle 
common to the leading cases. Very recently, Mr. Justice 
Field declared that a Foreign Judgment must be a debt in 
this country, on the ground merely that in the days gone 
by an ** action for debt ” was fhe only means of enforcing 
it in Courts hedged in with formalities. And this in the 
face of the one string of cases beginning with Alves v. 
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Bunbury and ending with Messina v. PetrococckinOf declaring, 
the principle to be comitas gentium ,' and. thfe other 
string of cases beginning with Russell v; Sf^h, and 
ending with Godard v. Gray and Schibsly v., Wesimholz 
-declaring the principle to be a kind of universal moral 
obligation. I do not however propose to discuss funda¬ 
mental doctrines, but only to suggest as an alternative for 
the cumbersome action bn a foreign judgment, which I 
believe to be bas^ on a principle entirely at variance with 
the doctrines of International Law, and by its great,powers 
of protraction to be capable of working great hardships to 
suitors, some special procedure which shall work 
efficaciously for Foreign Judgment creditors not only by its 
'quickness, but also by tbe soundness of the doctrine on 
which it rests. 

Let me first^ state very briefly what has been done in 
other countries. * 

In nearly all foreign Codes the subject is specially dealt 
with, generally in tlie spirit of Section 2,123 of the Code 
Napoleon :—“A lien does not arise from judgments given 
“ in a foreign country except to the extent to which they 
have been declared executory by a French tribunal; ” 
with other sections, more or less numerous, dealing with 
the application to the Court and with the defences allowed 
to be raised. In some, a special procedure is established. 

Germany : Sections 660, 661 of the Code of Civil Pro¬ 
cedure of .1877 provide for'the obtaining a “judgment of 
execution “— VollstreckungsurtheU. 

Italy : Sections 941-950 of the Code of Civil Procedure, 
in like manner provide for the obtaining a “ decree of 
deliberation ”—Giudizio di delibazidne* 

Portugal: Sections 1,087-1,090 of the Code of Civil 
Procedure of 1876.' ' • * 

Venezuela: Section 553 of the Code of Civil Procedure 
of 1873. 
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Brazil: Special Act of 1878,^ and decree of ,1880 
abolishing *' reciprocity ” as a m^essary <;:onditi9n. 

.With the exception of a form of .indorsement of writ, the 
question is not considered in the Judicative Act;.. 

-The difference between the, English dnd what may be 
called the universal foreign ^stem is therefore this: In 
England an action is brought m a Foreign Judgment: abroad 
the,Courts are moved io enforce a Foreign Judgment. 

Having endeavoured more than once to point out the 
grave fundamental error which our system involves,—that it 
trea-ts the Foreign J udgmeht debt as a debt of and recoverable 
in this country; in fact, that the obligation created by the 
Foreign Judgment is not a territorial (jurisdictional rather) 
legal one, but of its own strength a universal moral one;—• 
I need not now dwell on the reason why the foreign 
system appears to be the one more in accord' with the 
doctrines of International Jurisprudence. Such confusion 
of principle has resulted from the English system that all 
efforts shohld be made to dispel it. 

The introduction of an Order and Rules on any 
question is a rapid and efficacious means of attaining legal 
reform: and I venture to sketch the form of an Order 
which, removing the old action on the judgment, would 
meet all the difficulties of the case by the introduction of 
“ motion to enforce a Foreign or Colonial Judgment.” 

The motion to be made to a Divisional Court composed of 
three judges, the judgment bn such motion being final 
unless leave to appeal is granted :—Notice of motion to be 
giyftn in manner depending on (a) the defendant being in the 
jurisdiction: (h) the defendant being out of, but having 
property or debts within the jurisdiction: (c) it being 
impossible to ascertain the defendant’s address:—The 
application to be supported by affidavit of service of notice 
of motion in manner prescribed, that the judgment was 
duly and regularly obtained, that it is final and that no 
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appeal is pending, and that the defendant was duly and 
regularly served with process in the original action 
according to the law of the country in which the action 
was brought, such law being proved to the satisfaction of 
the Court:—The*'original or an authenticated copy of the 
judgment, together with a certified translation into English 
to be produced :—Having heard the defendant if he appear, 
the Court either to refuse the application or to order 
execution to issije on the Foreign or Colonial Judgment in 
the same manner as on an English Judgment:—The Order 
and Rules not to apply to judgments other than for a debt, 
damages, or costs :—Nothing*in the Order and Rules to be 
construed as giving authority to the Divisional Court to 
'enquire into the merits of the case decided by the Foreign 
or Colonial Court, either as to the conclusions arrived at 
upon the facts, or as to the interpretation or application 
of any law thereto, or as to any alleged error in its own 
procedure, or in any other manner to sit as a Court of 
Appeal upon the decision of the Foreign Court; but the 
Court not to enforce any Judgment containing anything 
contrary to the principles of public order in England, nor 
any Judgment proceeding on a Foreign or Colonial Statute 
of Limitation ; but to take into consideration any alleged 
fraud, or any error which may be apparent on the face of the 
Judgment. 




F. T. PiGGOTT. 
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V.—THE INSTITUTE OF INTERNATIONAL LAW 

AT TURIN. 

r riHE Institut de Droit International met on the iith 
^ September, at Turin, and was received with every 
attention and kindness by the Government and the 
Municipality. The Old Chamber of Deputies of the 
Sardinian Parliament was placed, at its,disposal, and the 
members were interested to find themselves occupying 
seats still ticketed as being those of Cavour, Ricasoli, or 
some other of the foundei^ of Italian Unity. The 
attendance at a spot by no means central was fairly 
numerous. Italy was represented by Commendatore* 
Mancini, Minister of Foreign Affairs; and Professors 
Pierantoni, of Rome, Brusa, of Turin, ai^d Sacerdoti, of 
Padua. France by MM, Clunet, De'Montluc and Clere. 
Englandl)y Mr. Hall, and Professor Holland, of Oxford. 
Belgium by M. Rolin-Jacquemyns, Minister of the Interior; 
and Professors Rivier and Arntz, of Brussels, and De 
Laveleye, of Liege. Germany by Professors Von Bar, of 
Gottingen, Bulmerincq, of Heidelberg, and Marquardsen, 
of Erlangen, and M. Perels, Councillor of the Admiralty 
at Berlin. Austria by Professor Neumann, of Vienna. 
Switzerland by M. Moynier, and Professor Teichmann, of 
Basle. Russia by Professors Martens, of St. Petersburg, 
and Kamarowski, of Moscow. Greece by M. Saripolos. 

Members only were present at the morning sitting, 
which was devoted to private business and elections. The 
Presidency was offered to M. Mancini, who naturally 
declined it as incompatible with his position in the 
Ministry, M. Pierantoni, Professor of International Law 
in the University of Rome, \vas then elected President, 
MM. Neumann and De Laveleye, Vice-Presidents. M. 
Rivier and M. Moynier were respectively re-elected as 
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General Secretary and Treasurer. M. Lucas,' 

Institute of France, and Count Mamiani were to 

honorary membership; Messrs. HaHj' 

Renault, hitherto* Associates, were elected to full jnember- 
ship, and the follo^wing were elected Associates i—Professors , 
Carle, of Turiir; Gabba, of Pisa; Carnaaza-Amari, of 
Catania; Lomonaco, of Naples; Martitz, of. Tabingeu; 
Martens, of Coimbra, Vice-President of the Chamber of 
Peers, Portugal ;,Ros2kowsky, of Leopol; Lord Reay^,.and 
M. Nys, Judge at Antwerp. 

The public sitting in the afternoon of the nth September 
commenced with speeches of welcome delivered in the 
name of the King by M. Mancini, and in the name of 
'the City by Count Ferraris, the ,Syndic. The Genei'al 
Secretary then read his report on the work of the Institute 
since its Oxfor^ meeting in 1880, with especial reference 
to the general approval with which the Oxford resolutions 
on Extradition, and the “ Manuel du Droit de la Guerre ** bad 
been received. He also spoke of the losses which the 
Institute had sustained by the death of Mr. Bernard, 
while holding the office of President; of M. Bluntschli, to 
fitly commemorate whose services to International and 
Public Law a subscription is being raised throughout 
Europe and America; and of Messrs. Beach Lawrence, 
Masse, and Dubois. Other speeches followed with 
reference to Messrs. Bernard and Bluntschli. 

On Tuesday morning, before passing to the order of the 
day, leave was given to M. Martens, to propose that the 
Institute should express its disapproval of the decision of 
the American Courts in the case of the Springbok and 
its dissent from the whole doclarine 'of continuoii^ 
voyages” A long and animated debate was clQ^d -by the 
adopticm of an amendment proposed by Mr. HoU^d to the 
effect that a review of the decision of a Court: in .a 
case was beyond the competence of the Institute, while 
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^neral question as to continuous voyages would be 
more piopejly discussed when the time came for the 
debate on M. Bulmerincq’s report on the Law of Prize. 

Thereportuponthe “ Conflict of Commereial Laws,” drawn 
up by M. Asser, as Chairman of the second sub^committee 
of the Committee on the Conflict of Laws, was read for him 
by M. Sacerdoti. Three resolutions of a general nature 
afliiming the desirability of assimilating the laws of various 
countries upon this subject were adopted, while the con¬ 
sideration of the more special portions of the report was 
adjourned. 

M. Martens then presented’the report of the Committee 
(No, 4) charged to consider “ what reforms are desirable in 
the judicial institutions actually in force in Eastern countries* 
with reference to proceedings in which a European or 
American is a party.” A motion by M. Saripolos for the 
adjournment of the question, no modus vivendi with the 
Ottoman Empire being worth discussion, was negatived, 
and good progress was made towards the adoption of the 
report, portions of which were, however, referred back to 
the Committee for revision. M. Martens, whose work on 
“ Consular Jurisdiction in the East ” is well known, 
remarked in the course of the debate that the English 
Consular regulations were the best of all those with which 
he was acquainted. No sitting was possible in the afternoon 
of the I2th September, when the members were received 
at the Palace by the Prince pf*Carignano on bejialf of the 
King. They were jdso entertained in the evening at a 
banquet given by the Prince as representing the King. On 
Wednesday morning, 13th September, further progress was 
i^ade with the^report on jurisdiction in* Oriental countries, 
the questions most debated having reference to security for 
costs, Ibices of appeal, and* the Court of Appeal in the 
last resort. 

In the afternoon, M. Bulmerincq brought forward his 
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report, as Chairman of the Committee on the Law of Priie 
(No. 3). This report consists of a volume of more than 
600 pages, and has occupied M. Bulmerincq for several 
years^past." It contains a most valuable account of the 
Prj^e Law of e^ch of the maritime countries, supplied by 
iriembers of the" Institute, a disquisition on the true prin.- 
ciples of a Law of Prize, and lastly a proposed Code of 
Prize Law and Procedure consisting of 131 articles. This 
Code embodies the modern Continental, as opposed to the 
English and American view of the subject. It exempts the 
private property of enemies from capture, and minimizes 
the liabilities of neutrals. THe English members present, 
Messrs. Hall and Holland, therefore thought it their duty 
m the first place to propose that those portions of the Code 
which relate to the procedure and to the constitution of 
Prize Courts, ?.s to which tliere was no irreconcilable 
difference of opiniorl, should be discussed separately from, 
and previously to, the articles involving changes in the sub¬ 
stantive Law of Prize which appeared to them inadmissible. 
This motion having been negatived, they handed in a long 
series of amendments to the objectionable articles, and 
supported them seriatim, but only succeeded in carrying two 
or three of them. The Institute was entertained at dinner 
in the evening of the 13th September by Count Ferraris, in 
the name of the Municipality, which also entertained the 
members on the following morning at the Basilica of the 
Superga. . 

The debate on the new Code of Prize Law continued on 
Thursday afternoon, 14th September, and was concluded 
on Friday morning, 15th September. The amendments of 
the English members were regularly defeated by large 
majorities, and the articles dealing with the Substantive 
Law of Prize, as opposed to Procedure, which is reserved 
for further discussion, w^ere voted and ordered to be com¬ 
municated to Governments. It must, however, be rernem- 
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bercd that the new Code, though it no doubt represents 

the opinion of a majority of the Institute, cannot 

be taken to express the views of any of its American or 

English members. None of the American members were 

present, nor did any of them send written communications 

upon the subject. The English members present opposed 

the new Code,' in principle and in detail, and were 

supported in writing by their absent colleagues. On Friday 

afternoon the debate on Oriental jurisdiction was resumed, 

and a revised set of draft regulations was adopted and 

ordered to be communicated to Governments for remark 

and amen^ t. Reports Were then read on the recent 

progress and literature of International Law, by M.M. 

Pierantoni and Brusa for Italy, M. Kamarowski for Russia,' 

and for Germany by M., Bulmerincq, who has succeeded 

Bluntschli at Heidelberg. M. Moynier announced the 

adhesion of the United States to the Conventir'^* of 

* 

Geneva, and M. Pierantoni announced that the 
Government had resumed its negotiations with a viewP^o 
the assimilation of the law of different countries on the 
Conflict of Laws. 

On Saturday morning, i6th September, the Sub-Com¬ 
mittee on the Conflict of Penal Laws made a report, the 
full consideration of which was adjourned. On the invi¬ 
tation of Professor Marquardsen of Erlangen, it was agreed 
to meet next year at Munich. The Committees at work in 
the meantinle will be the following :— 

I. Conflict of Lavfs : (i) of civil laws, (2) of commercial 
laws, (3) of penal laws. 

11 - Jurisdiction in Oriental Countries. 

III. The history and literature of International Law. 

The Session closed with the usual votes of thanks, 
and with a Farewell Speech ffom the Syndic of Turin, 
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VL—CHURCH AND STATE ON THE CONTINENT: 

THE LAW OF PAPAL GUARANTEES, 

rjTHE great question, always agitated, never yet really 

solved, of the relations between Church and State is 

constantly in the forefront of Politics on the Continent of 

Europe. The celgbrated Formula of Count Cavour, adopted 

by Count de Moritalembert ,—Libera Chiesa in Libero Stato ,— 

PEglise Libre dam VEtat Libre —has found a distinguished 

exponent of late days in the IsCnd of Cavour, in the person 

of Cavalier Cadoma, formerly Minister from the'King of 

Italy at the Court of St. James’s, and now President of the 

Council of State in the Kingdom of Italy.*' 

It is propose^ in the present and in a future article to 

discy-^s some of the principal points in this vexata qucehtio 

wh^ are suggested by Cav. Cadorna’s most interesting 
tti'* 

Es^uy, itself, we are glad to know, but the herald of a coming 
work, welcome to every thoughtful student of the Science 
of Politics as the result of long acquaintance with men and 
their Rulers. 

It is with special pleasure that we in this Review hail 
every approach to the solution of the great problem of 
Church and State from its strictly Juridical side, the side 
from which it is approached by Cav. Cadoma. For the 
question is, one which can really only be treated dispas¬ 
sionately under its Juridical aspect. Vj/hen once Theology, 
or mere Party politics, or even enthusiastic National senti¬ 
ment, has got a hold upon it, we may as well bid farewell to 
the chance of arriving at a peaceful solution. We cannot 
look at the question of Church and State in France, in 

f 

* C. Cadoma. Illustraaione Giuridtca della Formosa de! Conte di Cavour, 
Libera Chieaa in Libero Stato. Estratto dalla Nwna Antoiogia. Roma: 
Tip. Bodoniana. 18 S 2 . 
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Bel^um, in Germany, in Switzerland, and least of all, 
perhaps, in Italy, either solely from the point of view of the 
State, or solely from the point of view of Rome, with any 
hope of ultimate pacification. For there «s a Secular as 
well as a Clerical ** Ni>n possumm^'* and eiflier brings us to 
a <iead-Iock. ’ • * 

Nor can we eliminate from our consideration the altera¬ 
tion in the relations between Church and State caused by the 
Vatican Council. The alteration itself is,a fact. It was 
very clearly foreseen by several prominent Diplomatists 
of 1870-1, and it is a fact which no Statesman can afford to 
lose sight of. This alteration fe none the less real because 
it is not on the surface. Outwardly, we have still before us 
the imposing aggregate of the Hierarchyofthe Latin Church, 
headed as of old, by the A postoUous^ the sacred Supreme Pontiff, 
the Pastor Gregis of a Flock scattered througji every quarter 
of the world. But if we look within, if^we study history, 
especially if we kudy the history of the Vatican Council, 
we shall very probably come to the conclusion at which 
most Statesmen have arrived, that a radical change 
has almost silently been effected. Almost, not quite, 
silently. For voices were raised in the Council Hall, 
itself, ill adapted as it was for the sound of an Opposi¬ 
tion voice. Almost, not quite, silently. For the dying 
protests of ‘‘a certain Charles,” for whose soul it 
is believed that Pius IX., yielding so far to public 
feeling, had a half-hearted, hole and corner Mass said, at a 
remote church in the.Trastevere, have not been hidden from 
the world. And the world knows that Charles Forbes 
de Montalembeft, Patrician of Rome, had the welfare of 
the Church deeply at heart, and it knows him best of all, 
perhaps, as the upholder of a Formula, identieal in wording 
witjh that of Camillo di Cavbur, “ TEglise Libre dans 
r£tat Libre-*^ And the world knows that it was at the 
General Sessions* on the 20th and 21st August, 1863, of 
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the Catholic Congress of Malines* that these words were 
spoken, in a Congress presided over by Cardinal Sterckx, 
Archbishop of Malines, and of which the late Cardinal 
Wiseman, and Ae Roman Prelates Nardi and Manning, 
were members, pot to speak of the Belgian Episcopate, 
who have in recient times seemed to be more Papistical than 
the Pope himself. There could not, in fact, have been a 
more striking occasion, a more remarkable gathering, than 
that which had for its crown of glory the oratorical triumph 
of Count de Montalembert. The glowing fervour of the 
son of the Crusaders, the unquestionable orthodoxy of the 
historian of the Monks of thfe West, would in themselves 
have commanded the attention of an audience much less 
'predisposed in his favour. They expected a great oratorical 
treat, and they got it to the full, and brimming over. For 
the words adopted from Cavour by Montalembert have 
gone on vibrating through the air in the troubled times 
that have come upon Western Europe since 1863, like 
echoes from some far away Golden Age. They come back 
to us, from time to time, in a world full of trials and of 
difficulties as echoes of the words of the Sages, Responsa of 
the Prudentes of old, golden sayings of Montalembert, the 
Patrician of Rome, and Cavour, the Father of United 
Italy. So these words come down the stream of Time, 
hallowed by many a memory of mingled joy and sadness— 
joy for all that has come to pass of that which these great 
men of 0I4 dreamed of,—sadness for all that has been left 
undone of the task which they left us tp finish. How great 
that task still is, it needs but a little looking abroad to see. 

Turn we our eyes to France, eldest daughter of the 
Church," fatherland of Montalembert, we see Ministry 

succeeding Ministry in bewilderingly quick succession, not 

• 

• •« L’Eglise Libre dans TEtat Libre.'* Discours prononces au Congres 
Catholique de MaHnes par le Comte de Montalembert. Paris. Douniol: 
Didier Fr^res. 1863. 
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otre of tbem, so far as can he eithdr trusting the 

Church, or trusted by it. Atid it is difficult to believe that 
it could be othemise with any Ministry, be ;Leo Xlll- never 
so charlfning^G&ify. Pius IX. was also, bj^universal repute, 
very charming- as a man,—except, perhaps, tb; “Liberal 
Catholics,”—^but as Pope, he gave the finishing touch to the 
antagonism between Church and State on the Continent of 
Europe^ It was, in truth, the first “ Prisoner of the Vatican ” 
who bound the Church most effectually with the links of 
iron of the chain, Non possumus,** 

: .Turn we to'Belgium, we find the sharpest of lines drawn 
in the field of Party politifcs between “ Clerical ” and 
“ Liberal.’*, We have but to open at random the pages of 
the Belgian News or the Echo du Parlefnent, to see the same 
testimony borne by independent witnesses. We find the 
Bishops seeming at times to out*PapaUse^he Pope. We 
hear of difficulties about the marriage of persons who were 
guilty of no greater Theological enormity than that of being 
Teachers in Goveniment Scho*ols; We hear of difficulties 
about burials, threatening to^ import Guibord scandals from 
Canada into Belgium. And with what result? Only, it is 
to be feared, the result of increasing tenfold, a hundredfold, 
the distance of the prospect of that golden dream of 
Montalembert and Cavour, a “ Free Church in a Free 
State.” 

Turn we to Germany, and we see a Chancellor at one 
tiiUe -raising the old Imperialist cry, “ We will not goto 
Canossa,” at anothei^ sending confidential embassies to the 
Vatican, but, practically, to rail appearance, gaining and 
giving nothing. The political schemes of Varein seem 
Cftpadjfe of great elasticity, and able • to make at least 
temporary common cause with very varied aspects of 
political and ecclesiasti^l ThdUght. That there will ever 
b^iS^e than.an armed neutrality, betweet^Varzin and the 
Vatican, liowever, it is difficult to believe, and where Rome 

- ' ' 5 ■ 
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does not expect any substantial gain, it would be contrary 
to reason and to History to expect to see her give. The 
mediaeval tradition concerning Rome is probably as true to 
Curialistic politic§ and to Curialistic nature in the days of 
a Leo. XIII., as* it was in the days of a Boniface VIII. 
“ Habepro constanti, soli favet danti” 

If this be t^e case, the real question at issue in the Diplo¬ 
matic controversy with the Vatican is, Whaf is the World, 
in other words the State,—able and willing to give the 
Roman Church in exchange for either her active support, 

or her non-intervention in the internal affairs of the State ? 

• 

Technically, of course, the Curia would most likely 
.disclaim the idea that it ever does so intervene, but the 
Vatican Decrees are before us, and the region of Morals is 
very wide. 'How wide, nay how illimitable, has been 
forcibly pointed out by no less distinguised a Statesman than 
our present Premier. Yet Mr. Gladstone himself,—though 
after a somewhat roundabout fashion, it is true,—would 
appear to have found it necessary to enter into some sort 
of negotiations with the Vatican. Even if nothing should 
come of it all, it must be some consolation to the 
Prisoner o^ the Vatican to find himself thus sought after. 
And, under the circumstances, the Curia might well be 
excused for thinking that these various pourparlers ’’ 
indicate an approaching submission to the Dogma of the 
Temporal Power, if not to the Dogma of the Constitution 
Pastor ^ternus. And it would perhaps put up, not very 
reluctantly, with such a modus vivendi^ni only the States of 
that wicked World whiclr has left the Prisoner to his fate 
would yield so much to his demands. In this branch of 
the question of Chitrch and State, Italy has a paramount 
interest, and in Italy, as Cav. Cadoma pointedly insists/ 
the application of the Cavourian formula is a Political and 
National necessity. ,In other countries it is only a question 

* Wi., Pi. I., p. 
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of Liberty. In Italy, if we read Sig. Cadorna’s words 
aright, it is 'a question of National life and death. The 
gravity of this issue cannot be over-estimated, and it is 
impossible not to feel how it complicates tl^ Political 
situation throughout Europe, on all matters wherein the 
Roman Curia asserts the interests of the Church ' to be 
involved. And Peter’s net is a far-reaching one: it may be 
touched at most unexpected points. Moreover there is no 
country, however opposed to the policy of fhe Curia and to 
the dominance of a clergy taking their ^not d'ofdre from 
Rome, that has not some loose joint in its Constitutional 
armour through which Rome may regain, at least 
temporarily, her lost influence. 

The Helvetic Confederation has openly opposed the 
reception of the Vatican Decrees, and dismissed Roman 
Prelates ** inpartibus^* over her frontier. » But the very 
Liberalism of the Constitution of some of the leading 
Cantons,—or what is supposed to be their Liberalism,— 
has opened the way to the return of the Vaticanist clergy, 
and to the proportionate weakening of the ranks of the 
clergy who have rejected Vaticanism, Election of 
Parochial clergy by the registered electors of their Con¬ 
fession has brought back the revoquSSf the dispossessed 
Roman clergy, to most of the Presbyteries of the Bernese 
Jura from which they had been ousted for six years. This 
fact may, perhaps^ serve to suggest that Italy did hot in 
all probability lose much of a support to the* cause of 
“ Libera Chma in Libero Stato,* when the very few cases 
of such election which have been ventured upon, as tf.g., at 
S. Gio^puini del Dosso, in the Mantovano, pr-actically came 
to nought,'and what seemed to some the* dawn of a great 
Reform gradually faded out of sight* Yet it would be true 
to say of Election, whether to the Episcopate, or to the 
charge of Parishes^ that it would be a Revival rather than a 
Reform: a revival, indeed, of an ancient feature of the 

5—2 
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Ecclesiastical Law of Westeni Europe, to whic!h ih6 
Church of Milan and the Church of Rome alijee bear testi¬ 
mony as the praptice of the greatest dfWfeaterfi Sees^^Q^tl^e 
days of sgme their most illustrious pcc^p^ts» From 
this point of vjfew its failure to establish itself in Italy 
may be regretted. The fact that the system has 
been turned to the profit Of Curialistic policy in 
Switzerland should be considered rather as a warning than 
as a discouragement, and forewarned should be forearmed- 
Returning to the consideration of the Italian aspect of the 
question, we are led to ask oprselves what is the Juridical 
position of the Pope in the ey.es of the Kingdonf of Italy. 

. In other words,—what iff the nature, and what are the dis¬ 
positions of the Law of Papal Suarantees ? , . 

The Premier, Depretis, recently said to his constituents 
at Stradella, that ^the present Government could not go 
beyond the limits of that Statute. It may well be doubted . 
whether any Italian Government that desired to live could 
go beyond the Law of Papal Guarantees: and most 
Governments have the desire fpr life strongly rooted in 
them. So much for the Liberal view. 

The Clerical party throughout Europe, on the other 
hand, openly declares the situation “ unsatisfactory and 
untenable/* Such is the tenor of some of the very latest 
utterances of that party at a gathering at Popering^te, in . 
Belgium, of the Federation <Nf Associations (Cercles^ for 
West Flanders/* reported in the Echo du ParlmefU of 
Brussels, for 20th October, And*^ the ** Federation" 

• 

expressed in the strongest 1 ^ view that the Head 
of Christendom is not sufiiciently protected against outrages 
and acts of violence/* So neither is Christendom itself, 
according to the W«5t devotees. How thjtoT it 

may be asked, shall both Pope and ChristeMom b^|W- 
tected ? The Zehnti of Fop«ri»gbe have their r^dy. 

** It is a duty for Europe/' tOtPus, ** no loo^ ^ Sniffer 
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* \ 

that tihp jPapacy be pfipres^; ^thp existing state of things 
U ft <ianger not only for the Churtlibat also for the Nations, 
by reason of its illegality an<f of the disorder that reigns.” 

^ If the Law of Papal Guarantees be “ illegal/* it would 
Apem to be superfluous to discuss its utility,. Bdt the thing 
is cOnceivaWe only from* an extreme point of view. 

can only be so held by patty which has not assented 
to but which yet sometimes throws out suggestions of the 
possible acceptance of the Law under an International 
Guarsujtee. Where this ground is taken, it would appear to 
be conceded that the Law itself not intolerable, but that 
it is held to need a more that Municipal Sanction. The 
question then becomes one of detail^ not of principle. The 
ipsUsdnta verba of the Law, here presented in an English 
version, will necessarily afford the. best means of forming an 
opinion on^this question, and it is believpd that such a 
version will not only be,useful to mafiy who have nevei 
studied the oi^iginal, but will also be the first English transla¬ 
tion offered to the public, * 

THE LAW OF PAPAL GUARANTEES. 1871.*^ 

Victqr Emmanuel II., by the Grace of God and the Will 
of the Nation, King of Italy. 

The Senate and Chamber of Deputies have approved, 

We have sanctioned and do promulgate as follows 

Tit. , 1 . 

PHEROGATIVES OF' THE SUPREME PONTIFF, ANfa OF THE 
^ * rfoLY See. 

Art, 1 . The person of the Supreme Pontiff is sacred and 
invioiible, 

from the* Italian test, |>rmted by Sir Robert PhiUimore, 
( 3 r 4 x88a)^ VoV IX,, App. vil, pp. 635-9, and the 

reMw CamHtptt au Pa^ 4i au 

Thoemtsit tiap, Rotta, 1^1, Icindly frirnijdied to the writer for 
By Hie ExfieHehey fifouat Menabrea, Ambaeeador from the 
the isiaft ofSu James>^ 
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Art. II. Attempts against ^ person of the Snp^me 
PontilF, and incitement, to such attemijts are pnni&hed with 
the same penalties as are enaOted (stabiiiie, Stablies}y in the 
case of attempt ^nd incitement against the person of the 
King. c 

Public offences and insults (ingiUrie, injures) y'Committed 
directly against the person of the Pontiff by word {discord, 
paroles) by deed, or by the means enumerated' {indiMy 
indiquk) in Art. i of the Press Law, are punished with the 
penalties enacted in Art. 19 of that law. 

The above offences {reaiiy dHits) are public offences 
{d^azione puhhlica^ d*action puhltqueyy and withiij the jurisdiction 
^ {competenzay du ressorf) of the Court of Assize. Discussion 
on religious matters is perfectly free. 

Art. III. The Italian Government renders Sovereign 
honoin^ to the 4Supreme Pontiff within the territory of the 
kingdom, and continuesjo him (gli fnantiene, lui conserve) ^ 
the pre-eminence of Honour allowed to him (riconosciutegli, 
reconnues) by Catholic Sovereigns. The Supreme Pontiff is 
at liberty (&a facoltdy a la faculU) to keep up the accustomed 
number of Guards about his person, and for the custody of 
the palaces, without prejudice to the obligations and duties 
laid uporv such Guards by the existing laws of the kingdom. 

Art. ly. There is presented in favour of the Holy 
See the endowment {dotazioncy dotation) of an annual 
income (renditay rente) of 3,225,000 francs (lire). By 
means of this sum, equal to that inscribed on the 
Roman Budget (bilanciOy budgety under the titles, .Sacred 
Apostolic Palaces, Sacred Colle^ Ecclesiastical Congrega¬ 
tions, Secretariate of State and Diplomatic Body abroad 
(Orditie Diplomatics alVestm>)y \t is intend^ to make f^oyi- 
sion fortbe Income of the Holy Father 

and for the various Ecclesi^tical heeds of ^he Holy for 
ordinary and extraordinary maintenanb^ of orders and for 
the custody of the Palaces and their dependencies ; fof the 
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salaries (asstgmmmti, hondr^res)^ presents (giuhilazionit re- 
frdite^ and penaion^^f the Guards mentioned in the preced¬ 
ing Article, and oftfie servants {addeiti, attachisi) of the Papal 
tourt, and incidental expenses (^ese cven^iolii dSpenses even- 
tuelles); as well as for the ordinary maintenance and custody 
of the annexed Museums and Library, and for the salaries 
and pensions of those employed there- 

The endowig^ent {doiazione^ dotation) above-recited shall 
be inscribed' in the Great Book of the Public Debt, in the 
shape of a perpetual and inalienable Income in the name 
of the Holy See, and during the vacancy of the See it 
shall continue to be paid, to supply all the needs of the 
Roman Church during that interval. 

It shall remain free from every kind of tax or burden, 
Governmental,'Communal or Provincial, and shall not be 
liable to diminution even if hereafter th» Italian Govern¬ 
ment should resolve to take upon itself the expenses 
connected with the Museums and Library. 

Art. V. Besides the endowment {dotazionty dotation) 
decreed in the preceding Article, the Sovereign Pontiff 
continues to enjoy the Apostolic Palaces x>f the Vatican 
and Lateran, with all the buildings, gardens, and grounds 
annexed thereto, ahd dependent thereon, besides the Villa of 
Castel Gandolfowith all its appurtenants and dependencies. 
The said Palaces, Villas, and their dependencies, as aliso 
the Museum, the Library and^ the Artistic and Archeolo¬ 
gical Collections therein, are inalienable, free from all tax 
or burden, or expropriation for Public utility. 

Art. VI. During the vacancy of the Holy See, no judicial 
or political authority shall in any way whatsoever hinder or 
limit the personal liberty of the Cardinals. The Govern¬ 
ment undertakes to prevent any external violence from 
troubling sittings of the Conclave and of (Ecumenical 
Councils. 

Art. VIL No public officer or agent of police (agente della 
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pubhUcii^ agmt de h fmcpddi^} 
in th^ exercise of the fimctiotts of to ititrod«)»e 

himself into the Palaces and pl^es habitWaiy or temiioifarily 
resided in the^ope, nor^to any place E Conclave 
or an CEcumenical Coundfl maybe assem^ed,unlessai^h^ 
rised by the Pope^ tho Oonclave, or the Council:. « ^ ’ 

Art, VIII. It is forbidden to search or make perquisitions 
in the offices of the Pontifical Administrati^S or Congye-' 
gations, which are invested With a purely spiritual chafacti^t' 
or to sei2e any of their Papers, pocumentsy Books, or 
Registers. 

Art; IX. Tim’Pope is absolutely fi-ee to exercise all the 
/unctions of his spiritual ministry, and to post up {fare 
affiggerii faire affickir) all acts emanating therefrom on the . 
doors of the Basilicas and churclles of Rome. 

Art. X. These ecclesiastics who by reason of the|t 
charges take part Tn Rome in the acts of the spiritual 
Ministry of the Holy See, shall not, in consequence of such 
acts, be subject to any investigation or control {sindacato^ 
contrble) on the part of the Authorities (auioriid pid>biicay 
auiofitS publiq^i. 

Every Foreigner invested with an ecclesiastical office in 
Rome shall enjoy the personal guaranteed secured to Italian: 
citizens iq: virtue of the Laws of the Kingdom. 

^Art. XI. The Representatives of Foreign Governments 
at the Holy Sec enjoy in the Kingdom all the prerogatives 
and immuniides which belong to Diplomatic Agents in virtue 
of International Law. The Penal sections applicable tb 
Offences against the Representatives of t^oreign Powers 
accredited to the Italian Gpvefmneait shall be applied to 
offences agaisst the^said Representatives. . . 

ArLXn. ThePdpe corrc^oudsfrebly withEpiscopate 
and with the whole Cathmm Wofld» without any inters 
ference (^ngerenza) on the part of the ItaSan Gpvermneel* 

With this view power is gtaated to him to 
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or in any othnr ^esideiicei Po^ and Telegraph 
Offi^asei:ved by a staff of hk own selection. 

The Ponti^al Post OMce shall have power to correspond 
dk&stfy^ under closed packets^ with Foreign Po^t Offices, or 
to hsxid cwier its correspondence to the. Italian '^offices. In 
'either case, tiie carriage of despatches or iiorrespondence 
'hpa3nked^'|>y stamps of the Pontifical Office, shall be exempt 
all tax orAcharge on Italian territory. Couriers sent 
ii^he Pope's nah^e are assimilated in the*Kingdom to the 
Cabinet Combers of Foreign Powers. 

* ^. 5 ^he Pontiftcal Telegraph Office shall be placed in com¬ 
munication witjitlhe Telegraphic Service of the Kingdom 
at the expense of the State. Telegrams transmitted by the, 
said Office and authenticated as Papal (Paniificii) shall be 
received and sent with the privileges accorded to State 
Telegrams, and free from all tax in the Kingdom. 

T^e Telegrams of the Pope, and any 'signed by his order, 
franked by the stamp of the Holy See, which may be 
presented'at any Telegraph Office of the Kingdom, shall 
enjoy the same advantages. . 

Telegrams addressed to the Pope shall be free from all 
payments accustomed to be made by the recipient. 

S\rt. Xin. In the city of Rome, and in the six Suburb- 
icarian Dioceses, the Seminaries, Academies, Colleges, and 
Other Institutions founded for the instruction and education 
of Ecclesiastics, shall continue, to be solely under the Holy 
See* without any interference {ingerenza^ ingir^^ on the 
phrt of the Educational Authorities of the Kingdom. 

Tit. II. 

Relations of the State with the CHurwi* 

Art. XIV. AU restriction of the right of assembly on the 
pari of members of the Cathofic clergy is abolished. 

Art XV. The Government renounces the right of the 
Apostolic Legation {J^egazia) in Sicily, and the right of 
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nomination, or proposition, in the collation to the n^jor 
benefices tbrougfhout the Kingdom. , 

Bishops shall not be required to take the oath to the 
King- Major and mioor benefices can only'be'ccnfeb-ed 
on citizens of the Kingdom, save-in the City of 'Rome and 
the Suburbicai&n Dioceses. No change is made as to the 
collation to benefices in the gift of the Crown* 

Art. XVL The Exequaiuir and Royal Placet are abolislw^d, 
as also every other form of Government assent to the, 
publication and execution of the acts of the .Ecclesiastical 
Authorities, 

Nevertheless, so long as a different provision shall 
not have been mad^ by the Special Law mentioned in 
Art. XVIII., the acts of the said Authorities, in so far as they 
concern the destination of Ecclesiastical Property and the 
collation {provvista^ collation) to major and minor benefices, 
save in the City of* Rome and the Suburbicarian Dioceses, 
remain subject to the Royal Exequatur and Placet. 

The dispositions of the Civil- Law are maintained with 
regard to the creation and mode of subsistence of Ecclesi¬ 
astical Establishments and the alienation of their property. 

Art. XVII. In Spiritual and Disciplinary matters, recla¬ 
mations or appeals against the acts of the Ecclesiastical 
Authorities are not admitted, and the forcible execution of 
such acts (esecuzione coatta, execution par conirainte) is neither 
recognised nor allowed. The cognisance of the Juridical 
effect of such acts or of any other acts of the said autho¬ 
rities belongs to the Civil Jurisdictiom 

Nevertheless such acts are void of effect if they are 
contrary to the Law of the,State, or to Public Order, or if 
they violate individual rights, and they are subject to the 
Penal Law if they constitute a delict. 

Art. XVIII. A Subsequent Law shall provide for the 
re-organisation, the conservation, and the administration of 
Ecclesiastical property in the Kingdom. / 
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Art. XIX. EveVy disposition actually in force is abro¬ 
gated with regard to the subject-matter of the present Law, 
in so fair as it may be contrary thereto. - 

We do order that the present Law, (;onfirmed (mmita, 
mnnU) by the Seal of State, be inserted in the Official 
Collection of the Laws and Decrees of the Kingdom of 
Italy, and do command all whom it concerns to obey it 
and cause it to be obeyed as a Law of the State. 

Given at Turin, 13th May, 1871. • 

(Signed) Victor Emmanuel. 

(Countersigiled) G. Lanza. 

E. Visconti-Venosta. 

Giovanni de Falco. 

Quintino Sella. 

C. CO^ENTI. 

C. Ricotti. 

G. Acton. 

Castagnola. 

G. Gadda. 


Having now placed the readers of the Law Magazine and 
Review in possession of the full t,ext of a very important 
document, which is unquestionably of International interest, 
though not itself a part of the Public Law of Nations, it 
must be reserved to a future article.to'enter upon the con¬ 
sideration of other questions raised by Cav. Cadorna's 
** Juridical Illustration of the Formula of Count Cavour— 
‘ Libera Chiesa in libero Stato.* ** 


C. H, E. Carmichael. 







VII.—SELECT CASES ON MARRIlSiDj 
PJiOPERTY^tA;^^‘U.^/ 

A T a time when £»ir Lftg'ialatuirah^ just 

Lawrelatin^to Married^omeij'sPro|ier^ 

in many respects to be very radical, it'stems not iha^^rc^triate 
offer for the consideration of our readers ^ 9eleptit>il fit recent.^ 
cases on this branch of Laflr from the Supreme Cotti^ , 

the State Courts of several States in different parts ptwif* 
It is hoped that these cases will ^le found fairly illu^tWive df 
points such as may arise hereafter i:^ bur own.CourtSt, 
they may be useful by way of r^ererice when tbe now Act 
come before the judges for interpretation. 

Arkansas ; Supreme Court. Watson v. Billings. April 15, tSSU, 

« 

Belinquishment of Dower by Married Women Dnder Aga~- 
Marriage does not Confer Capacity to Oontrsot or Convey- 

Mrs. Billings, a married woman, seventeen years of age, duly 
relinquished dower in a deed executed by her husband^ and duly 
acknowledged the same, informing the Justice who took the 
acknowledgment that she was twenty-one years old. After the 
death of her husband she filed her bill for dower in the lands 
so conveyed; 

Held (x.) Marriage gives an infant femme covert no additional 
capacity to contract or Convey. 

(2.) In this respect, there is no difference between "ft 
conveyance and a rehnquishment of‘dower, 

(3’.) The relinquishment was voidable as to I«jr; 

This suit was begun in 1873, after the passing otthe Act 
of 1873, making females of full age at eighteen, s^e 

was nineteen years of age, and her hn^band hevmg died^ Hi 
1872, she had been discovert but one year. Th«r« 
to show an affirmance in the interim An4 the ^)xingtn|g oftl!^ 
suit was in apt time, and was in it^f an affirmauq^ 

Nebraska: Supreme Court- ^Cerkold'v, 

Husband and to 

A man formally married to a wwnan whq/bi^ 
insanity, which he discovered aflerafftrds,. 
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‘p?ioto tk) man*^* contract, and continuing there- 

rily x;ohabi{ with her,as hi^ Wife, is under legal 
to'support her; and, having furnished support, he 
’ep9tl a decree erf separation on Ae ground of the 
marriage, make-the sam( a charge against 
rfe estate^ 



,I’^nsyj;^ta^xa: Supreme Court, CAtfW v. Hififtari. 

January and February, 1882. , 

Womfta--I>iabiUt7 on Joint Bond with Husband 

frf ^n Attioh on a Bond executed by a fmm covert and her 
h'tiiib^d to secure the purchase-money of land sold to them, 
thte Cdurt,;'on a plea of coverture, instructed the Jury that 
there Gouto be no recovety against the femme covert^ on the 
ground that at the time of executing the Bond she was a> 
married’weanan: 

HeUt to be •error^ ‘ But, where all the facts of the case are 
develop^ upon another plea, and the Jury^upon those facts 
r^der a verdict in favour of the fmm cmrt and her husband, 
h$ld that it renders the technical ruling of the Court below on 
the ptea of coverture of no moment whatever.—From American 
taw Mftgazim (C^cago, HI.), Vol. No. 6, August, i88a. 

• 

Florida: Supreme Court. v. Ward. Randal), C.J,, 

June Term, 1882. 

Married WoznaU'-Free BeaJer—I«iabiUty. 

Ch. 5,130, Laws [of Florida] of 1879 (McClellan's Digest, 
p. 713), providing that a married woman may by petition and 
pre^s become a Iree dealer, Ac,, as if unmarried, under a 
decree and UcehSe granted by |he Circuit Judge in Equity, 
does not attempt to confer legislative power upon the Judge, and 
jfe not unconstitutional upon the ground that the action of the 
Judge ii not judicial in its character, 

woman, so licensed, may purchase goods for cash 
or OH' credit, and engage * iti’ trade as though she was not 
n^arrjedf and the feet that he [sic, meaning the husband, we 
f fias signed ^ note with her and joined in a mort- 
tt, the irac being: given fm* money borrowed by 
^ BT ^torhdf^Bcparate uSe, aha no part of it having been paid 
him no toterest in' the money, or in goods pur- 
whh it'for the purpose of trading on her own 
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account, and his creditors cannot subject to the satisfaction 
of his debts, * / - ’ 

A married woman, so licensed, may employ her liu^and as 
clerk or assistant in the business carried on by her^as/a tradep) 
he having no othe* interest in the conc^, without subjecting 
the goods to the pQ3rment of his debts beyond the' value of his 
services over and above the expense of supporting him and 
his family. The purpose of the Act was to enable a married / 
woman, so licensed, to engage in trade and accumulate ' 
property in her own right and not liable to be subjected to the 
payment of the debts of an insolvent husband. 

M 

Sialey V. Hamilton^ etal,-^Pef Randall, C.J., ut smpvd. 

Married Woman—Separate Property—Charge- Upon. 
Where money is loaned upon the urgent importunity of a 
•wife and the husband, for the use of the husband, the wife 
joining him in making a promissory note for the money, she 
being possessed of separate real property, and not giving a 
valid security by mortgage or otherwise on such property, Equity 
will not charge her* separate property with the indebtedness. 
The only manner in which a married woman, living with her 
husband, can create a charge upon her separate property for an 
indebtedness not incurred on account of the beneficial nature 
of the consideration as enuring'to the benefit of her property 
or estate, is by some deed, mortgage, or other instrument of 
writing duly executed and acknowledged according to the 
statute. 

A charge upon a married woman’s separate property may 
arise in Equity, where.it must necessarily be inferred from 
the fact that the debt is contracted ^or the benefit of her 
property or estate, in analogj^ to the doctrine of equitable lien 
for purchase-money, that she intended the payment to be made 
out of her own property, or where, living [s^mrately from her 
husband, the debt is contracted by him for her own personal 
benefit. 

Supreme Court, U.Si^A., on Appeal from U.S. Circuit Court 
for Southern District of Mississippi. Hemtt ot a/, v. Phelps 
0t aL Matthews, J. * v 

Married Woman—Troat ISstate. 

A married woman grants an estate to a trustee uj^oir trust 
for her sole and separate use, remainder to. her chilton, i^nd 
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appoints her husband agent and co-trustee to manage the 
estate, providing that the trustee shall not be Haible for his 
acts. The deed gives neither the trustee nor the husband a 
right to charge the trust estate for the expense of managing it. 
Parties who furnish supplies to her husband for the estate, 
alleging that they were used on the estate by* the trustee after 
the husband's death, and that the husband and trustee were 
both insolvent, and that the trustee would have the right to 
charge the same against the estate in his accounts, attempt to 
enforce an equitable charge therefor against the estate: 

Held that as neither the husband nor the trustee had the 
power to charge the estate, the creditors did not have any claim 
of subrogation, ncTr any ground of enforcing against the estate 
the payment of their demand.—From American Jaiw Magazine 
(Chicago, Ill.), Vol, I., No. 7, September, 1882, 

Virginia: Supreme Court of Appeals. AverHt ^ Trusteet S > c . 

V. Lipsc<mb» April Term, 1882, 

A testator devised certain real estate to ^is g;rand-daughter, 
and directed that it should be held by a guardian or trustee 
appointed by the Court, until she arrived at age or married, and 
should be settled to her separate use, so that neither said property, 
its proceeds, or profits, should be liable for the contracts or debts 
of her husband. The daughter [sic, Qy. grand-daughter] 
married, and she, her husband, and the Trustee, attempted to 
sell and convey her property : 

Held they had the full power to sell and convey the property, 
and to make a good, equitable title thereto. Whilst negative 
words are not indispensable to restrain the alienation of 
property devised or conveyed to the separate use of a wife, 
and mere restraint may be implied, yet the circumstances 
which will warrant such implication must be plafti.—From 
Opinion of Court per Burks, J., in Virginia Law Journal (Rich¬ 
mond, Va.), September, 1882. 






.^«ahtrlg 

The Annual Meetings of the American Bar Association 
cover a wide field of sg^bjects interesting to members of the 
Legal Profession in our own country as well as in the 
United .States. We are indebted to the courtesy of the 
Treasurer of the Asssociation, Mr. Francis Rawle, of 
Philadelphia, for the Report of the Fourth Annual Meeting 
at Saratoga in i88i, which forms a vWume of goodly 
dimensions. The discussions ranged over numerous 
points touching International Law, Constitutional Law, 
Judicial Administration and Remedial Procedure, Legal 
Education, &c. We observe that the Committee on a 
National Banfcirupt Law for the Union came to the conclu¬ 
sion that ** Congress cannot vest in the State Couits the 
power to execute a National Bankrupt Law.” That is to 
say, the Committee was of opinion that the real gist of 
the difficulty lies in the carr3diig out of such a law if passed. 
The State Courts have jurisdiction in the State for which 
they are constituted. Can they be given the power to 
exercise authority over the rights of persons outside the 
borders of such State ? This, the Committee appears to 
have held, would be, in effect, to create and confer a new 
jurisdiction upon the State Courts, which it is not m the 
power of Congress to do.” Obviously there would be little 
or no use in passing a Federal Law if it could not be 
executed by the Courts of the several States, though we 
suppose even in this case the Supreme Court of the United 
States could give* effect to it. The whole q[iiestion of a 
Federal Bankiuptcy Law being, as the Chairman of the 
Committee, Mr. Rufus King, of Ohio, remarked, at a dead¬ 
lock, eventually decided to hold over the RepOii hr 
further consideration at the next annual meeting, 
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shin be curious to see the result which may be arrived 
at 1 this year, when the Association again meets at 
Skiatoga. Frdm .the lively debate which arose on a 
pr< posed resolution recommending the ^institution of a 
C ommission ef Legislation ” in connection with the 
Le ^slativB 'Department of State Govem^Qents, we gather 
th^t Ckesar and Pompey are very. much alike. The 
complaints made at Saratoga as to the perpetually 
recurring process of ** patching ** which American Statute 
LaW' undergoes, seemed like echoes** of complaints 
constantly brought against the existing state of things at 
St." Stephen’s. During the discussion of an able and forcible 

a 

paper by Hon. T. M. Cooley, of Michigan, on ** The 
Recording Laws of the United States,” Mr. Semmes, of' 
Loipsiana* besides much other interesting detail of the 
difftreniim of the practice and procedure of his State, gave 
sorne valuable information bearing upon ^he hon-recognition 
of extra-territorial oaths in Louisiana, showing by his 
acdount that very similar difficulties exist in some States 
of tjie. Union as were lately noticed in this Review by Sir 
Sh^rston Baker, with regard'to practice*on the Continent 
urope. We shall look forward \rith much interest to 
next Report of the American Bar- Association. 


of 

the 


V 




T^ere appears to be no lack of enterprise in the United 
Stages in the matter of publishing legal journals. We have 
lately received the first number^of two such fresh ventures, 
the ^pterican Law Magazine (Chicago, III.), and the Alabama 
Law. Journal (Montgomery, Ala.). The former is, as its 
nam^ imports, intended to take a broad survey of the 
Amckican juridical field; the latter, as is similarly imported, 
devotes itself principally to the reporting of its own State 
Courts, together vrith cases oL general or special interest 
in oiher Courts and in the Supreme Court, U.S.A., and 
reflects considerable credit on the local printers. We hope 

I . • 6 


4 
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that both our new contemporaries will make good their 
position, and serve the cause of sound and progressive Law 
Reform in the United States. We do not seem to be our¬ 
selves familiar ^ith the “attorney with his green bag,” 
referred to as afi existing English institution at p. 44 of 
No. I of the An^erican Ldw Magazine. 


We observe with some surprise'that our old-established 
contemporary, the Canada Law Journal, for June ist, 
i88z, e;£emplifies in a rather remarkable manner the adage, 
Aliqmndo dorrnitat bonus Homerus. For in the number above 
cited it records under the heading “ Articles of Interest in 
• Contemporary Journals,” the following articles which 
appeared in our May number:—“The Family Laws of 
England and Islam; Evidence of Foreign Laws; 
Suzerainty, Mediaeval and Modern; Early English Land 
Law;” and credits the whole series to the American Law 
Review for May, in which they did not appear. As a jnatter 
of fact, the subjects with which our able Boston namesake, 
the American Law Review, really did deal in the articles 
in its May number were totally different, viz., the “Rights 
and Liabilities arising through the promotion and formation 
of a Corporation, PartIL,” and “ Constructive Total Loss.” 
We have great pleasure in mentioning the actual contents of 
the American Law Review for May, as deserving of careful 
perusal on the part of readers interested in Commercial 
and Maritime Law. 

sS ^ 

The Revista dc los Tribunales of Madrid, in its number for 
30th August, commences a discussion, which promises to be 
of some interest, on the tru^ interpretation of Articles 531 
and 617 of the Penal Code. The difficulties which the 
Revista desires to point out arise in the main, it would 
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appear, from a system of patchwork, not unknown in the 
Legislation of other countries besides Spain. 

* 

* * 

The Boletin de la Revista de Derecho y*del Notariado of 
Barcelona, in its issue of the 15th August, reprints from 
the Gaceta del Notafiado an article expressing in the main 
its own views on the Future of the Notarial Profession. 
The line taken is that the Profession can dnly be saved by 
the reconstitution of a Notarial School, as a Section in 
the Faculty of Law, granting the degrees of Licentiate 
and Doctor in the said Faculty for that section. It is also 
urged that candidates for the position of Notary should ’ 
only be allowed from the proposed section, saving existing 
interests. In Italy the Notarial Profession seems to be in 
a more flourishing condition, judging from the Report of 
the Third Congress of Notaiies of the kingdom of Italy, 
held in Milan, 31st May,—6th June, of which an account is 
given in the number for June—^July of the Circolo 
Giuridicoy of Palermo. The two previous Congresses were 
held respectively in Naples and Rome. The Milan Congress 
was presided over by Commendatore Angelo Villa Pernice. 
Among those who took part in the proceedings were the 
well-known historian Cesare Cantil, Superintendent at the 
Archives of State, the Procurator General Commendatore 
Oliva, the Prefect of Milan, ^he representative of the 
Syndic of Milan, the First President of the “Court of 
Appeal, and others. • One of the Resolutions passed at 
the Milan Congress is worthy of special notice from its 
practical identity with the views expressed in the Spanish 
Notarial Press. It was resolved thit graduation in 
Jurisprudence ought to be obligatory on candidates for the 
position of Notary; thai concurrently with the course of 
Notarial Practice, extending over two years, a course of 
Practice should also be followed under a Procurator ; and, 

6—2 
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lastly, that Notarial Law should be taught to Candidate^ 

for the Notarial branch in the ordinary courses of lectures 

« 

on Jurisprudence. 



The International aspects of Bankftiptcy ajffotd once 
some of its most interesting and most aspects* 

The question of ** Saisie-Arr^t ” in Prince by an Alien 
creditor is one of these, and it has recently been Ably treated 
from what may fierbaps be called a Liberal juridfeal point 
of view by our confrsre, M. Clunet, in an opportune 
pamphlet entitled, “ Un Eiranger peut il pfOtiquer une Saisii- 
ArrUen France surunFrafif^ais^" (Paris. i88a). M. Clunet 
- answer to the question which has recently been raised in the 
French Courts (King v. Saige, Tzllety et aL), is a closely 
reasoned affirmative. “ Saisie-Arrfet,** he argues, connotes 
a debt; now a debt has no nationality. And the very 
language of the^ Code of Civil Procedure, Arts. 557 and 
558, which gives the power to all creditors (a tout creamier) 
appears to him universal and unlimited, not national and 
limited in its application. And the opposite view would, 
in M. Clunet*s eyes, constitute an opposition between Law 
and Equity which he does not believe to have been 
intended. The entire Essay is well worthy of careful 
perusal as a study in Private International Law. 

^ ^ * 

The Tqiin Meeting of th6,Institute of luternational Law 
seems likely to give rise to lively dispussions in regard to 
the Reforms which its Continental Members desire in 
Maritime Law. We cannot say that ^we are surprised at, 
the general result,,because, so far as we havia beep able to 
study the matter and lay it before there is ah 

absolute divergence between whaii^lltey^ btoadl^, 
be called the Anglo-American and the ConrinenfaJ yieWs on 
this question. So much must. We tbimjk,.have.beeli^ihadc 
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evident to ouf readers from tfee facts which we placed before 
thwn an article on Law of Nations in Peace and 

in War,” tti bur August number, where we attempted a brief 
. analysis of pome recent Angio-Americai/ and Continental 
^puh(ic^tiQn& We stall probably find it necessary to recur 
to some oi the ^Treatises there mentioned, m order to show, 
when tho facts of the Turin Meeting shall have been officially 
presented to the world, that its Resolutions were simply 
the i^atijral result of a sharp division between two contending 
opintons. The opinion of the majority of Continental 
Jurist*, irrespectively of Race and Politics, has for some 
time p|pt been tending more and more to the assertion of 
what is called the establishment of the Sacredness of Private^ 
Property at Sea in time of War. We have more than once 
pointed oat what appear to us to be some of the weak 
points in this contention. But, however Qpen to animad¬ 
version from one point of view, it is*a current in which 
opinion sets very strongly, and it is necessary to take it 
seriously into account. When the Jurists of France, 
Germany, Italy, and \Russi9., divided on so many other 
points, are at one on this question, it is^high time for us to 
consider our own positipn, in view of the possible con¬ 
sequences of such an agreement if the Governments of their 
respective countries should| prove to share the opinions of 
the Jurists. We shall cert)^inly give our fullest attention 
to the Turin Meeting in a fiT^ure number. In the mean¬ 
while we are glad to be able to\nsert in our present issue 
some valuable note» of the meeting, from the pen of an 
eye-witness of the proceedings. \ 

^ ^ 

% 

Since the Brazilian Riglemient of the 27th July, 1878, 
already given in this^eview*(L^»w Magazine and Review^ 
No, CCXLIl., November, \88i), there has been fresh legisla¬ 
tion on the subject of the execution of Foreign Judgments, of 
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which it may be convenient to lay the si^stance before our 
readers. 

The Reglement of 1878, in conformity with the Law of 
4th August, 1875,, exacted Legislative (hot Diplomatic) 
reciprocity as a cohdition precedent of** the execution of a 
Foreign Judgment in Brazil. 

By the Decree of 27th July, 1880, as reported in the 
Anmiaire de Legislation Etranghe (Paris : Cotillon. 1881), 
p. 734, it is piovided that Foreign Judgment, delivered in 
countries with which there is no reciprocity, ^may be ihade 
executory within the Brazilian Empire b}? Goverjiment 
Placety the granting of which i» discretionary. \ i 

We learn from the interesting sketc^ ^^'s/azilian 
Legislation, furnished to the Anniiaire of Jp8i, as before, 
by Baron d’Ourem, that the Decree of owes its origin 
to a Foreign Judgment which was pronouAced in favour of 
a Brazilian subject > but it is evident, adds, the Baron, 
that aliens Avill also reap its benefits, and that the 
reciprocity required by the Law of 1875 is dt facto abolished. 
Any Foreign Judgment may now be made executory, either 
in virtue of the Reciprocity rule, or by permission of the 
State : only, in accordance with the Decree of 1880, the 
formalities of the execution of the judgment will continue 
to be governed by the Reglement'of 1878. 

A convention establishing partial reciprocity, viz., as to 
Judgments in causes relating ta Wills and Inheritance, has 
been passed between the'-^^Rrazilian Empire and the 
Kingdom of Italy, becoming law in the latter country by 
Royal Decree of 27th May, 1880 (Anmiaire^ 1881, p. 302). 


/ * * 

Some time since, we called attention in this Review 
(Law Magazine and Review, Np. CCXJjtX., November, 1878), 
to the unsatisfactory managemeot of the Law Reports, and 
offered various suggestions for'th^^ir improvement. Some 
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of these, we are glad-to observe, have now been carried out; 
a report of Williamson v. Barbour^ a digest of the subject 
matter of the Weekly Notes, a sale of the Reports by their 
Divisions, and a more speedy publicatioij* of the Indices, 
may be instanced. In the Reports themselves, however, 
there is still great room for improvement. In the last 
volume alone, i.e., the eighth of the Queen’s Bench Divi¬ 
sion, no less than sixteen pages have required reprinting 
in consequence of mistakes passed over on their first 
publication; and the same number of the Chancery Divi¬ 
sion contains on page 215 a passage of which it is 
so impossible to make sense that we are compelled to 
assume a remarkable absence of care on the part of those , 
immediately responsible. The Errata, themselves sometimes 
imperfect, will furnish other instances of similar want of 
care. There is to be found, too, in the»last Digest, a 
curious illustration of the scissors-and-paste system which 
perpetuates error instead of verifying references. At 
page 42 of the third volume of the Queen’s Bench scries there 
is reported a case sub nomine Xoler v. Slater. In the Digest 
for the first four years this was referred to as being in 
the second volume of the series: the mistake was then 
copied into the ten years’ Digest, and thence actually 
appears again in the Digest for the fifteen years. 

Watchful supervision remains as before the great want of 
the system. We repeat our suggestion for an auxiliary 
working council of yqunger and practical men, and for the 
appointment of two op more sut-editors. The duties of the 
latter might, it is conceived, advantageoii{ 5 ly embrace frequent 
visits to the Courts to ascertain whether the appointed 
reporters were at their posts, and, if Hot, to leani the 
cause of their absence. The subscribers have a right to 
require that the well remunerated reporters for the standard 
Reports, should furnish their reports from their own notes 
and observation of each case, with the assistance, it may 
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be, of a counsel’s brief; but independently of new 5 pQ|>er and 
other reporters, substitutes and deputies, borrowed notes, 
and other such labour-saving arrangero^UtS. Th^r work 
should b^ done as a duty, not as something depen<^nt‘ on 
their own convenience. The profits, moreover, should, it is 
submitted, be applied towards reducing the price of the 
Reports, or improving their character. A reserve fiind of 
£15,000, of which no less than £8,000 is to be put by thii 
year, seems quite out of proportion to the case of a society 
not associated for profit, and whose “ prosperous results,” 
to quote the somewhat complacent language of the last 
Annual Report, should be applied for the good of the 
. subscribers whose property they are. 

While glad to know that the Incorporated Council 
bears in mind our Canadian legal brethren, we cannot help 
expressing a certain amount of surprise at the fact, for a 
knowledge of which we are indebted to our Toronto 
contemporary, the Canada Law^Joumah for June i, that 
copies of the Digest of the Law Reports, 1866-80, are being 
delivered in the Dominion, ” with extreme liberality, jpree of 
all expense.” There can be no doubt that the epithet 
applied by our contemporary is well chosen. But some in 
this country may think that such liberality is rather too 
“ extreme.” 

There is still current in the Profession, we have reason to 
believe, a wide-spread dissatisfaction with the management 
of the Larw Reports. Some recently adopted practices, such 
as the initialling of each Report, andHhe introduction of a 
few typographical alterations, are, we hope, signs that the 
Council are alive to the necessity for improvements and for 
attention to details, but the Reports thomselvUiS are yet far 
short of that standard of excellence which we leel sure must 
be the goal of the Incorporated Council. 
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©Mtuarg of t|^e (!fiiart-er. 

( * 

(England, Scotland, and IrexJ^d.) 

I 

ALLBNf Mandeford, Esq., Solicitor, aged 88. Eldest son lof 
the late Brigade-Major Mundeford Allen. Oct* 19. 

An&tie, George Washington, Esq., Solicitor, Devizes, 
aged 8a. Mr. Apstie, who had some time* since retired from 
practice, was admitted in 1822, and was under articles with 
Messrs. Swain at the $ame time as the late Lord Beaconsheld. 
Jvly 17 . 

Baddblby, Thomas Bernard, Esq., Solicitor, Newport, 
Shropshire* aged 67. Admitted in 1838. Sept i. 

Bathurst, Henry, Esq., Solicitor, Faversham, aged 69. 
Admitted in 1853. Oct* i, 

Baxter, John Boyd, Esq., ofXraig Tay, Pundee, LL.D., 
Procurator-Fiscal, Dundee, Honorary Sheriff-Substitute for 
Forfarshire, aged 87. Dr. Baxter, who was son of W. Baxter, 
£sq.^ merchant in Dundee, was, it is stated, at the time of his 
death, one of the oldest members of the Faculty of Procurators 
in Scotland, and had held the office of Procurator Fiscal for 
more than half a century. He was LL.D. of the University of 
St. Andrew's, and J.P. for Forfarshire. A^g. 4. 

Bernard, Rt. Hon. Mountague, D.C.L., formerly Member of 
the Judicial Committee of the Privy Council, aged 61. Third 
son of Charles Bernard, Esq., of Eden, Jamaica, and educated at 
Sherborne School, Dr. Bernard became Scholar of Trinity 
College, Oxford (B.A., ist Cl*^ Lit. Hum.^ 2nd, Cl. Math,, 
1847), and was called to the Bar by the Hon, .Society of 
Lincoln's Inn in 1846. In 1859 he was appointed to the 
newly-founded Chair of International Law and Diplomacy in 
the University of Oxford, which he held till 1874. In 1866 
Dr. B^i*n&rd was appointed a member of the Royal Com¬ 
mission on Naturalisation, and in 1871 he^was one of the High 
Commissioners for negotiating the Treaty of Washington. In 
consequence of his services in this last capacity he was on his 
return sworn of Her Majesty's Privy Council, and made a 
Member of the Judicial Committee. In 1871 he was also 
engaged, with Sir Roundell Palmer, on the Alabama Arbitration. 
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In 1873 he took part in the foundation of both the Institute 
of International Law-, at Ghent, and the Associacion for 
the Reform and Codification of the Law of Nations, at 
Brussels. He was President of the Institute at its Oxford 
meeting, in i88o, ajid was a Vice-President of the Association, ’ 
In 1877 he was a member of the Royal Commission on Fugitive 
Slaves, and was ‘soon afterwards placed on the Universities 
Commission for his own University. He was author of an 
Historical Account of the Neutrality of Great Britain during 
the American Civil War, and published several of his Oxford 
Lectures in pamphtet form. Sept, 2. 

Billing, Richard Annesley, of the King’s Inns, Esq., 
Barrister-at-Law, Q.C , Victoria, New South Wales, aged 67. 
Called to the Irish Bar in 1839,‘Mr. Billing went to Australia 
for his health in 1856, and was admitted to*practice at the 
Victoria Bar, and was named Queen’s Counsel for Victoria in 
1878. He was for some years Law Lecturer at the University 
of Melbourne, and in April, 1881, was appointed a Judge of 
County Courts, ^^une 21. 

Browne, Rowland'Jay, of Redwelly, Carmarthenshire, and 
of Lincoln’s Inn, Esq., Barrister-at-Law, aged 69. Mr. 
Browne, who was called to the Bar in 1845, was a member of 
the Northern Circuit. Ang.7. 

Bu22ard, George, Esq., Solicitor,- Clerk to the Vestry, St. 
James’s, Westminster, aged 79. Admitted in 1827. Aug. 12. 

Cant, Thomas Gibson, Esq., Solicitor, Penrith, Clerk to the 
Lords Lieutenant of Cumberland and Westmoreland. Admitted 
in 1852. Aug, 7. 

Clarke, Thomas, M.A., of Knedlington Manor, Yorkshire, 
and of Lincoln’s Inn, Esq., Barrister-at-Law, aged 85. Mr. 
Clarke, who was of St. John’s College, Cambridge (B.A., 14th 
Wrangler, 1820), was called to'the Bar in 1824. He was only 
son of William Clarke, Esq., of Knedlington Manor, and was 
D.L. and J.P. for the East and West Ridings of Yorkshire. 
Aug, 17. 

CuTTs, John, Esq., Solicitor, Little Bardfield Hall, Braintree, 
aged 85. Mr. Cutts,*. who was admitted in 1831, had been in 
practice for more than half a century. July 2X. 

pANiELL, Edmund James, Eaq,, Solicitor, late of Forest Gate, 
ICssex, aged 68. Admitted in 1859. Oct, 4. 

Davies, Robert Henry, Esq., Solicitor, aged 48. Admitted 
ill 1867. Oct. 21, 
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Dismore, Thomas George, Esq., Solicitor, Liverpool, aged 34. 
Mr. Dismore, who was admitted in 1871, perished ^through an 
accident on Snowdon. Aug, 20. 

Edwards, Albert, Esq., Solicitor, Ottery St. Mary, aged 38. 
Admitted in 1863. ^uly 19. * 

Evans, Arthur, Esq., Solicitor, Maldon, aged 39* Admitted 
in 1871, Aug. • 

Fairfax, Thomas Edward, of Greycrook, St. Boswell's-, 
Roxburghshire, and of the Inner Temple, Esq;, Barrister-at-Law, 
aged 50. Mr. Fairfax, who was called to the Bar in 1874, 
was formerly in the Bengal Civil Service, was Second son of the 
late Col. Sir Henry Fairfax, ist Bart. (cr. 1836), by Archibald 
Montgomerie, third daughter of Thomas Williamson Ramsay, 
Esq., of Lixmount, Co. Edinburgh, and Maxton,Co. Roxburgh. 
The line of Fairfax represented by the present Sir William 
Ramsay Fairfax, of Maxton, claims descent from the stock of 
the Lords Fairfax of Cameron. Oct. 5. 

Falconer, Thomas, F.R.G.S., F.G.S., of Lincoln’s Inn, Esq., 
Barrister-at-Law, late Judge of County Courts^ South Wales, 
aged 76. Mr. Falconer, who was son of Rev* Thomas Falconer, 
M.A., late Fellow of C.C.C., Oxon., Bampton Lecturer in the 
University, was called to the Bar in 1830. From 1837 to 1840 
he was Revising Barrister for Finsbury and Marylebone, &c. 
In 1850, he was appointed Arbitrator to adjust the Boundaries 
between Canada and New Brunswick, and in 1851, Colonial 
Secretary, Western Australia. Mr. Falconer was J.P. for the 
counties of Glamorgan, Monmouth, and Brecon, and was author 
of several works, on the “ Oregon Question,” “ Probate Courts,” 
&c. Aug. 28. 

Fawcett, Henry, of the Middle Temple, Esq., Barrister-at- 
Law, aged 47. Called 1862. Aug. 24. 

Fisher, Francis, Esq., formerly Crown Solicitor, Sydney, 
New South Wales, aged 87. Aug. 15. 

Fitxgibbon, Gerald, Hsq., Q.C. (Irel.), 1841, a Bencher of the 
King’s Inns since 1858 ; a Serje^nt-at-Law, 1859; and formerly 
a Master in Chancery (Irel.), aged 90. Called to the Irish Bar 
in 1830, “Master Fitzgibbon,” says the/rijA T#Ws, “ had his 
place among the foremost of the patriarchs of the Lawin Ireland. 
His life covered a vast interval of Ijish life and struggle. From 
1793 to 1882 was a period crowded beyond all historic precedent 
with events of enormous consequence and interest for a' keen 
and earnest Irish sharer in the toil and trouble of the generations 
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that cam« and went during that long wretch of jJttWfe.** Master 
Fitzgibbon resigned his office in 1878, but C9&Ui]^d, says the 
Irish Lam TmeSy to take a keen and activ^lntet^ m public affairs. 

Garrett, Richard Eydon, Esq.,' Sdjicitor, RJrcfti^y of Huii. 
Mr. Garrett was drowned in the UnsmnduM Rivtti:', npait 
Pietermaritzburg. Ang, ’ ^ 

Goater, Thdmas, Esq., St^citor, Southamj^on* aged 6x. 
Admitted in 1845. ^uly 27. it ' 

Goodman, John Reynolds, of Liacolh's 
at-Eaw, Ciled'in/i&iVw '< 3 S^ 6 L?, 


'J^ge 'A<l\^te-Oeow#W*# f8S^ 

Was son of Hon. Sir George 6rey, ist 
grandson of Charles, ist Earl Gr^ (cS*' Jlfc^ ^ 'Alhiliigt 
College, Oxford (B.A.,‘ist td. LU, 1821, M.A.,\ rSi*^), 

and was called to the Bar by the Hon; Society of Lincoln’s Inn 
in 1826. In i 8 j 2 he entered Parliament as M.R. (Liberal) for 
Devonport, and in 1834 became Under-Secretary of State for 
the Colonies, and, for a short time, Judge Advocate General. 
In 1846, on the return to power of Lord John Russell, 
Sir George was appointed Home Secretary, a post with which 
his name subsequently becatpe practi^ly identified, only 
retiring from it finally in 1866. In 1847 Sir George was elected 
for North Northumberland, but in 1848 he became M.P. for 
Morpeth, which seat he retained tfll 1874. In 1854 he was 
Secretary of State for the Colonies ;,.m 1855 Home Secretary, 
under Lord Palmerston; and in 1857 Chancellor*of the 
Duchy of Lancaster, being again Home Secretary, 1861-6. 
Sir George was D.L.-and J.P, Tor North Northumberland. 
Sept. 9. ' * 

Grimshaw, John, Esq., Solicitor, Gorton, Manchester, aged 49. 
Admitted in 1857. Oct. 22. 

Grundy, Edmund Atkinson,< Esq., SoUcitor, Registrar of 
the County Court, Bury, Lancashire. Admitted in z86o. 
Aug. 2X. t 

Haloans, Alexander, of Gieneagles, and of the Inner Temple, 
Esq,, Barrister-at-Law, aged^Sz. Mr. Haldane, who i^as J.P. 
oT Essex, was called to the Bar in i8li6, and Was eldest son of 
fames Alexander Haldane, £$q., heitmale of the Haldanes of 
Gieneagles. July xq. 
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HuBBERSxr, SolicUor, Wirksworth, Derbyshire, 

age4 77. in 'iSaS. (kt, i % 

Kav^aOHi. Slo^n of the King’s Iniis,feq., Barrister- 

at-Law^ age 4 ^ 7 * Mi:. Kavanagh, Hrho was called to the Irish 
Bap Srt 1867; was only sqA^af the iate }ilo5gan^*Kavanagh. Esq., 
of Red Ac^, Co* KSfaenny. 0 <it 8, , ’ 

Kbhmby, Chador liaMb.of the Inner Temple^ Esq., Barrister- 
CfiHAii {O'the Baj: in 1856. Aag. 25* 

Solicitor (Irel.), Rathgar. Admitted 

■ Mr. Latimer, 


[otm Lewis^, 


' Coroner for Southern 

. 75 * .Mr. Lewis, who ^as son of the 
Rev* jotm LeWk^, Rifotor df Ingatestone, was admitted in 
1828, and received his appointment as Coroner in 1833. 
ad. 

Loughbed, Henry M., Esq., Solicitor {Irel 3 , Portarlington. 
Admitted in 1S46. 0 ^. 14. 

Macksotb, C^ltn, Esq., W. S. (Scot.), Deputy Keeper of the 
'Great Sealfor "Scotland, aged 41. Mr. Mackenzie, who was 
of the University of Edinburgh,' was admitted a Writer to the 
Signet in 1864.* He was J.P.’for Edinburgh, and had repre¬ 
sented Fortrose in thq Annual Convention of Scottish Burghs. 
Mr. Madlcenzie wa« oldest son of the late James Hay Mac¬ 
kenzie, Esq., W.Sm and grandson of Colm Mackenzie, Esq., 
of Portmore, descended of the Mackenzies of Gairloch. 
ti- 

Martlev, John, B*A., of the King’s Inns, Esq., Barnster-at- 
Law, aged 38. Called to the ^ Irish Bar m 1875. B.A., 

Trm* ColL, Dublin. Aug. 25. 

McCarthy* Alexacitfer, Esq., Solicitor (Irel.), Midleton, 
Co. Cork^ aged 80. O^t. 16. , 

McKhnha, Peter J<^, of the King’s Inns, Esq., Bamster- 
at-Law. Mr. McKenna, who was called.,to the Irish Bar m 
1850, was Counsel to the J^ard of Inland Revenue and Customs. 
Sept. 38, , 

Mvlkr, Jcto EHbam, M.A„ B.C.L., of Lincoln’s Inn, Esq., 
Barrister-at-Law, aged 38. Mr. Mylne, who wa§ of Corpus 
Christ! Collie, Oxford (2nd. Cl. Moderations, 1865, B.A , 1867, 
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2nd. Cl. Jurisprudence and Modern Histocy)f was called to 
the Bar in'1869. Sipt.%. 

Palmer, Charles John, Esq., D.L., iP.S.A., Solicitor, Great 
Yarmouth, aged 76. Mr. Palmer, who was- admitted in 1827, and 
was a Deputy-Lieutenant for Norfolk, was only s6n of John 
Danby Palmer, ^sq, of Great Yarmouth, and gained consi¬ 
derable reputation in Antiquarian Literature as the author of 
a work on the Antiquities of Yarmouth. Sept. 

Palmer, Isaac, 'Esq., Solicitor (Irel.), Dublin. Admitted 
in 1834- July 21. • 

Perry, George, of the King’s Inns, Esq., Barrister-at- 
Law, aged 38. Mr. Perry, who was called to the Irish Bar in 
1865, was the eldest son of the late Jeremiah Perry, Esq., 
Solicitor. The Irish Law Times pays a high tribute to Mr. 
Perry’s abilities and popularity, and says that he had rapidly 
. attained a very distinguished position. Aug. 29. 

Phillips, William, Esq., Solicitor, Clerk to the Justices of 
the Borough, Plymouth, aged 44. Admitted in i860. Oct. 16. 

Powell, James, Esq., Solicitor, Pocklington, aged 50. 
Admitted in 185IL Sept. 15. 

Rowan, William T., Esq., Solicitor (Irel.), Derry. Admitted 
in 1875. II* 

ScANNEiL, Thomas Joseph, Esq., Solicitor (Irel.), Cork, 
aged 50. Mr. Scannell, who wgs admitted in 1848, was son of 
the late Joseph Scannell, Esq., of the King’s Inns, Barrister- 
at-Law; Sept. 29. 

Sedgwick, John, Esq., Solicitor, Watford, aged 70. Admitted 
in 1834. Oct. 23. 

Sharood, Charles James, Esq., Solicitor, aged 46. Mr. 
Sharood, who was son of Charles Sharood, Esq., Solicitor, of 
Hurstpierpoint and Brighton, was admitted in 1862, and was in 
the Solicitor’s Department, G'eneral Post Office. Aug. 7. 

Smale, Sir John, Kt., late Chief Justice of Hong Kong, 
aged 77. Sir John Smale, who was kin of the late John 
Smale, Esq., was in the first instance admitted a Solicitor, sub¬ 
sequently practised utider the Bar as an Equity Draftsman, and 
was called to the Bat of the Inner Temple in 1842. He was one 
of the editors of the series of Reports- known as De Gcx and 
Smale, 1846-52, and Smale and Giffard, r85a-6. In i860 he was 
appointed Attorney-General for Hong Kong, and became Chief 
Justice in 1866, which office he had only recently resigned. He 
was knighted in 1874. Sir John Smale took great interest in 
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the work of Law Amendment, and had lately been elected a 
member of the Standing Committee on Jurisprudepce of the 
Social Science Association, where he gave the opening address 
of the Winter Session, 1881-2. Aug. 13. 

Smith, Edward Thomas, Esq., B.A., District Judge, Jamaica, 
and ofLincoln’s Inn, Barrister-at-Law, aged 46^. Mr. Smith, who 
was of Brazenose College, Oxford (B.A., 1858), was called to the 
Bar in 1862. He was appointed Stipendiary Magistrate at the 
Falkland Islands in 1873, and in 1876 was transferred to British 
Guiana. In 1881 he was promoted to the Judicial office in 
Jamaica, which he filled at the time of his*death, a few days 
after sailing for Europe in the R.M.S. Dott. Sept. 26, 

Smith, Robert Arthur Baker, Esq., Solicitor, aged 29, Ihe 
only son of Rev. Robert Smith, Vicar of Tintwhistle, Cheshire. 
Oct. 21. 

Stephen, Lessel, Esq., Advocate in Aberdeen, aged 52. 
Mr. Stephen, who was admitted a member of the Society of 
Advocates in Aberdeen in 1856, was for some years Secretary to 
tlie Aberdeenshire Liberal Association, and was frequently 
employed as a Parliamentary Agent. Aug. i. * 

Stuart, William James, Esq., Solicitor (Irel.), Dalkey; 
Mr. Stuart, who was admitted in 1853, was youngest surviving 
son of the late Rev. David Stuart, D.D. Oct. 7. 

Tandy, Charles Henry, Esq., M.A., Q.C. (Irel.), aged 62. 
Mr. Tandy, who was son of an eminent Solicitor in Waterford, 
passed a distinguished career at Trinity College, Dublin, where 
he graduated B.A. as Silver Medallist in Classics, 1845, but 
only took his M.A. in 1874. called to the Irish Bar in 

1849, and became a member of the Leinster Circuit. He held 
the office of Crown Prosecutor for Co. Tipperary, and was 
Standing Counsel to the University of Dublin. He was made 
Q.C. in 1866, and was Professor .of Constitutional, Criminal, 
and Crown Law to the King’s Inns. Aug, 17. 

Thompson, Richard Phillips, Esq., Solicitor, Stamford, aged 
38. Admitted in 1869. Aug, 1. 

Townsend, Joseph H., Esq,, Solicitor (Irel.), late of Killiney, 
Co. Dublin. Admitted in 1843. Sept, 18. ^ 

Trench, Hon. Charles James, aged 76. Mr. Trench, who 
was second son of Francis Trench, Esq., of Sopwell Hall, 
brother of the ist Lord Ashtown (cr. 1800), and obtained in 
1840 a patent of precedence as a Baron’s son (his brother having 
succeeded as 2nd Lord), was called to the Irish Bar in 1830. 
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He was for sometime a Judge of County Courts, and Chairman 
of Quarter Sessions, Co. Dublin. Aui- 31. 

Turner, Richard Edward, Esq., Bencher of the Inner 
Temple, aged 70. Mr. Turner, who was of Trinity College, 
Cambridge' (B.AS, 1836, ist < 31 - Clasakal Rhd Senior 

Optime), practised for a considerable time unde< the Bar, as a 
Special Pleader. He was called to the Bar of the Inner 
Temple in 1853, became Revising Barrister for Kent, and was 
on the Commission to enquire into Corrupt Practices after the 
last General Election. Mr. Turner had but recently been 
elected a Master pf the Bench of his Inn. Oci* a6. 

Webster, George, of Invercreran, Argyleshire, Esq., W.S. ^ 
(Scot.), Sheriff Clerk of Forfarshire, aged 82. Mr. Webster, 
who was son of Rev. John Webster, of Inverarity, Forfarshire, 
was educated at the University of St. Andrew's, %nd was 
admitted W.S. in 1821. In 1854 he was appointed Sheriff 
Clerk, and in 1856 Commissary Clerk for Forfarshire, and was 
J.P. for Forfarshire and Argyleshire. Aug. 19, 

Weuderburn, Sir David, of Blackness and Ballindean, 
Bart., Advocatdat \he Scottish Bar, aged 46. Sir David, who 
was called by the Faculty of Advocates m 1861, was of-Trinity 
College, Cambridge (B.A., 2nd Cl. Natural Science Tripos, 1858). 
He was M.P. (Liberal) for South Ayrshire, 1868-74, subse¬ 
quently for the Haddington Burghs, his seat for which he had 
but very lately resigned. Sir David was J.P. for Midlothian, 
and Capt., 3rd Battalion Royal Gloucestershire Regiment. He 
succeeded his father. Sir John, as 3rd Bart., U.K. (cr. 1803), 
and de jurtt 9th of the original Scottish baronetcy of Wedder- 
burn of Blackness, created, 1704, in the person of Sir John 
Wedderburn, also an .Advocate at the Scottish fiar. The 
Scottish baronetcy was forfeited by Sir John, 5tfa 1746. 

Sept. 18. 

WiLsoii, Janies McDowell, Esq,, Barrister-at-Law, aged 63. 
Sept, 18. ' * . • * 

Williamson, CliArles, Esq., Solicitor (Irel.), Dublhl, aged62. 
Admitted in 1844. ^uly 21. < 

WiLLiNs, William Preston, Esq., Solicitor, Romford, aged 35. 
Admitted in 1869. 19. 
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Hisioirt du Droit^ etde$ Institutions Politiques^ C»w 7 «, et jfudiciaires 
dc VAngleiem^ compares au Droit et aux Institutions de la France^ 
depuis Uur origine jusqu^d nos jours. Par Ernest Glasson, 
Membre de rinstitut, Professeur a la Faculte de Droit et a 
I’Ecole des Sci«ices Politiques. In progress. Vois. I.—III. 
(Paris: G. Pedone Lauriel. 1882.) 

. Les InsUtutions et la Legislation des Gaulois. Par Joseph Leport, 
Laur^atlfc I’Institut, Correspondant de I’A^ad^mic de Legisla¬ 
tion de Toulouse. (Paris: E. Thorin. 1881.) 

The scientific study of Early Institutions has of late years 
received a far' wider and deeper cultivation than it had 
among us in the days of Kemble, Palgrave, and ^llen, or among 
our neighbours across the Channel in the days of Montesquieu 
and Mably. 

Of the progress which this study is making in France, we 
have before us ample evidence ih the works wliich we shall 
briefly bring to the notice of our readers. And it must be borne 
in mind that they are only samples wliich happen to have 
reached us, not by any means representing more than a part of 
the activity of the French Press in the matter of Constitutional 
Law and the History of Institutions. Our valued contempora¬ 
ries, the Revue Genkrale du Droit^ and the Nouvelle Revue Hisiorique 
de Droit Frani;ais et Etranger, constantly bear witness to this 
activity, alike in substantive articles and in reviews. 

We have placed M. Leforl’s Tractate side by side with the 
very elaborate work of M. Glasson, not only on account of its 
subject-matter, but also because it appears to us to fill, at least 
ip part, a iScuna fn the larger book in regard to Celtic Law. Of 
that branch of the study of B^rly Institutions, M. Glasson seems 
to make too small account. He dismisses it, so far as his first 
three volumes are concerned, in the compasf of a brief notice in 
the third volume,, and it is difficult ta suppose that he will return 
tip it in any of his forthcoming issues. This lacuna is to our mind 
the more regrettable from the high estimate which his treatment 
of Anglo-Saxon, Anglo-Norman, and Mediaeval French Law 

7 
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leads us to form of M. Giasson’s abiUty 

of Comparative Jurisi)rudence. Wfe fefttV 

M. Glasson would pr<>bably have^e^sided^ cai 

of his subject if he had seen ia thnis the. reci^t ^; 

Mr. Maitland in this R^v^t on the, 

{Law Magaeim anA Revi^tMo^ 

In a future edition we trust that the Ckttc-divisiG(&‘^)^: 
Glasson’s work will be enlarged, as Mn- Mahland^ and^,^ 
Lefort both, to our mind, independently sho^ caus6;'fbr ,'it^ 
enlargement. There is much yet to be done in this gbmewfeat, 
special field, and*M. Glasson would, do an additional good 
service by bringing together in his pag^ the results of rUsegffch 
by living writers, as well as those of old. 

Passing from the special to* the general, we maji^emark 
that M. Glasson embraces within his scope a broad vi^ alike 
•of the coincident and of the separate development of Constitu* 
tional Law in England and in France, There were times when 


the two were very closely akin. But in the end they separated, 
and have nev.er^ since converged, though eath may now and 
then be said to have taken something from the other, and it 
may be that this process of “give and take*' is not yet at 
an end. 


It is quite certain that as a matter of fact, apart from any 
earlier coincidences, the Jury, anJnstitution,'has been copied 
from England by France and other continental countries. . But, 
rightly enough, the Institution has been more or less moulded 
differently in the several Continental States which have adopted 
it, and there may sometimes^ to an English mind, seem to be 
little more than the name in common. Some analogies, or at 
least apparent analogies, between England and the Continent, 
await further investigation. It has been, for instance, an 
obvious thing to point out that the Comitat ’* of Hungary 
bears, or seems to bear, an analogy to the English county. I^s ^ 
fact was pointed out some years ago, in i Paper in this Journal, 
of the British Archaological A^ciation (Vol. XXVIII., 241-4), 
by the late Mr. Augustus Goldsmid, on ** Hungarian Politick 
Institutions considered in relation tp our.ownv*’ The truth is 
that slight as theJinlS between apparently related Institutions, 
may, in a given case, prove tft be; the whole field is a very. wide, 
one, and M, Glasson may be congratulated on the ainoutit'whidi 
he has been able to cover. It was not'positfble 
the publication of the rdative p<»:tions of his work mnpai» ^ 
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hi& t-wn-viewsi with those vhich'feave so recently found expres¬ 
sion in HriGrem*sMahiiigofBngl<md{L6nd^ Macmillen, x88i); 
but ure shaE hope to see this m & future Editxcm. And with 
this view #e ntay remind' M. Olasson that ^ he would find 
valuable' materials bearing on the' inter-penatrating Laws of 
Chur<^ and State in Celtic and AngloSaxon times in Haddan and 
Stubbs's Cmncik ani EccUsiastkal Documttts (Oxftird: Clarendon 
Prjss)', a work which he does not appear to have used, perhaps 
owing to its seemingly special destination. We shall lot^ 
forward with interest to the coming volumes, mwhicfTM. Glasson 
promises to devote himself still more thoroughly^o the exposition 
of English Constitutional Law and llistory; 

Since the above was in type, we have received the fourth 
volume, paling with the period Edw. III.-Hen. VIII. From 
the rapidgiance which is all that^ime admitted, we think that 
M. Glasson's book is growing in interest with the growth of the 
Institutions whose history he has chosen for his theme. 


Tkt Reporters Arranged and Ckaracterized. *By John William 
Wallace. Fourth Edition, revised and enlarged, by Franklin 
Fiske Heard. Carsw^I and Co., Edinburgh and «Coronto. 
1882* 

\ 

9 

This is hot only a useful work, but also one full of interest 
both to the Legal Profession and to the student of History. 
For the Reports are in themselves part of our history, and they 
eminently deserve the careful treatment which they have received 
at the hands of Mr. Wallace and Mr. Heard. That such a book, 
written and edited by members of the American Bar, should be 
^^pubhshed in Great Britain and Canada, gives it an International 
character, and is, moreover, a testhnony to the practical com¬ 
munity of interest in the history of English law on both sides 
of the Atlantic. It is pfeasant to ourselves to recall the con¬ 
tributions lo our own pages by the Editor of Wallace's Reporters 
aad no less is it pleasant to note the frequent citation of the 
various series of this Hmew which are scatt<^ed broadcast 
throu^ Mr-Wallace's book. Our attitude as to the Reports 
and the necessity for a fresh depaiUure is appositely noted by 
Mr.- Watkoe at the close of his “ Preliminary Remarks.” We 
axe ^Sti]fadi^^6(kting; the: utmost that can be done to make the 
Law R^ortS/iir every respect the worthy successors of what 
' - . 7—2 
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Chancellor Kent called “ true portraits of the talent? and learn¬ 
ing of the sages-of the Law.” < 

Our own Publishers have done much to bring those, famous 
“ portraits ” befojfe modern readers in a life-like presentment, 
and Mr. Wallace fiequently alludes to these reproductions, half 
regretting his Beliewe, the raritas rarifatum of Law Libraries, 
most precious tolind in a remote corner; half pleased to see his 
old and trusted friends thus given a new lease of life. ^ 

The hereditary interest in the Reports which exists on both 
sides of the Atlantic is well pointed out by Mr. Wallace, who 
traces the English*legal connections of the ancestors of George 
Washington, viz., Joseph Washington, Esq., of Gray’s Inn, and 
Sir Lawrence Washington, Chief Register in Chancery. And 
on the English side he tells se long bead-roll of nam§s in the 
Peerage of the United Kingdohi, the living representatives of 
•Coke, Littleton, Hobart, Anderson and others, and urges upon 
them their duty to care for the accurate publication of the words 
of those who made their name and their fame as the ’Reporters, 
the Beacon Ligl^ts of their day, guiding men through the mazes 
of the Courts of Law. We trusj^ that Mr. Wallace may live 
to see more done towards the collection and embodiment of these 
faithful records of “ those little competitions, factions and 
debates of mankind that fill up the principal drama of Human 
Life.” 


The Principles of ike Law of Real Property. By the late Joshua 
Williams, of Lincoln’s Inn, One of her Majesty’s Counsel. 
Fourteenth Edition, incorporating the Conveyancing and Law 
of Property Act, 1881, by T. Cyprian Williams, Esq., of 
Lincoln's Inn, Barhster-at-Law. Henry Sweet; C. F. 
Maxwell. , London and Melbourne. 1882. 

In chronicling the publication of stfch' a “ monumentum cere 
perennius ” as the fourteenth edition of Williams’s Real Property, 
brought out by the author’s son, we have little to do beyond 
expressing the pleasure with which we ivelcome so fitting a 
continuation of the persom of Joshua Williams. 

The editor has done his work well, under a naturally strong 
conviction of the diflficulty of doing it at all. He has only as 
yet made one substantive addition to his father’s work, *in the 
shape of the chapter dealing with Conveyances under the new 
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Act, bttt as new i^islation comes on the scene, and i'resh 
matter called for, we trust that Mr, Cyprian Williams will not 
shrink from the responsibility of coming forward in his own 
person and giving the student of Real Property Law tlie 
advantage of the criticisms or explanations w’hich may be 
required. In the ^chapter which he has ^dded a typical 
Conveyanceis given, both under the old and i^w systems, and 
the student is warned against supposing that the new Con¬ 
veyance, tliough unquestionably much shorter, and apparently 
more simple, really does produce the effect of increasing the 
accuracy with which rights and obligations of the parties 
can be determined. It is evident that the caution which was so 
marked a feature in Mr. Joshua Williams’s books will not be 
absent from the additions which may from time to time be made 
to them hy his son. The last chapter from the pen of the 
original author, that on Title, presents these characteristics in 
relation to a subject of great importance, and for which legisla¬ 
tion will sooner or later no doubt be imperatively demanded. 
Several of the questions to which Mr. Joshua Williams had 
given much thought, and upon which he has in different places 
expressed his opinion w’ith his usual moderation, found a 
place among the Agenda of the Social Science Association 
at the recent Nottingham Meeting. So various are tlie 
points of view from which they may be considered that it is 
very desirable that such questions as the Registration of 
Titles, the assimilation of the Law as to Real and Personal 
Property, &c., should be fully and repeatedly discussed. It is 
no small advantage that the estimate taken of them by so ripe 
a judgment as that of Joshua Williams should be readily 
accessible in so widely known a book as the Principles of the Law 
of Real Property. In^a future issue, Mr. Cyprian Williams might 
refer his readers to the experience^n some of these points which 
may be qbtained from our Colonies and from the United States. 
In New York, for in^ahce, a reform of the existing system as to 
Registration of Titles has been proposed on the basis of the 
New Zealand Land Transfer Act, 1870, and the two systems are 
contrasted in a very interesting manner in a lecture on 
Transfer of Title to RefU Estate^ by Dwight Olmstead, President 
of the West Side Association <Ne#v York, 1881). 


A t>igest of alT ike Cases relating to India decided hy ike Privy 
Council and tht other Courts in England. By Reginald M. A. 
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Branson, of the Middle Temple, Barrister^t-t4W« » : 

Education Society's Press, BycuUa. tS^Si , 

t 

Mr. Branson’s work is at once ccmipreheii^ve 
executed. It is ‘also, to a far greater extent migkt i)e 
supposed possible*in a Digest, att eEtrem^i3;itrt«ei^»g 
all students of tJiat complicated network of I^w sM Cits^tom 
which we are obliged, for want of a better na^, to .group 
together under the general title of Indian DaW* Very 

divergent are the Religious and Civil Customs tO which Judicial 
sanction has been„given or refused in (he vast area of our Indian 
Empire, a cursory glance at any collectiodf of Indian cases would 
suffice to show. Yet it is not by any means every instructive- 
case which comes before the .Privy Council. If Mr. Branson 
were to extend his valuable labours to the cased decided in the 
, several Indian High Courts, and not appealed, there would be 
found a still richer mine of information on this very intricate 
subject. Thus we miss from Mr. ‘Branson’s pages the 
Malabar Cases noted in the Indian yuvist Digist, though it may 
be hoped, for fhe ^ake of science, that there may be some 
appeals from this quarter ready for insertion in his next edition. 

Many of the Cases in Mr. Branson’s Digest are of singular 
interest and value, and the Decisions are given so fully, when their 
importance seemed to demand it, thaf those who consult this 
volume will be able to get a vei'y clear grasp alike of the points 
involved, and of the ratio docidondi. . 

Some of the more modern cases are among the most remark' 
able, as thinner v. Orde (pp. 343‘4)* Usually, of course, 
Hindu and Mohammedan Law are the personal laws of the 
followers of Brahma and Mohammed. But in recent times 
strange exceptions have arisen to this general rule, and the 
Privy Council ha^ had to consider the sin^fular state of things 
involved in the profession of Mohammedanism by baptised per¬ 
sons, who subsequently contracted, or p#fessed to have con¬ 
tracted, a Mohammedan marriage. We do not think that a 
similar case has yet presented itself in Hindu Law. 

The complications which are capable pf arlsipg under a con¬ 
version from Hinduism to Mohammedanism aa* weH illustrated 
in Jowfda v. B'karum Sing^ (pp, 545-7)» itt which cas^ it 

strikes ns as at least possible *that the outward convettROh Wy 
have been effected somewhat on the prindide of th^t pf 
Albanian and Bosnian many of whom appear to hav^^ 
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conformed to Mohammedariishi ^Unpjy in orde^ to retain their 
lands and local influence, bnt who long contiPned (if they do not 
^iU continue), the use of Christian names, and the culttts of 
Chanstian saints. The "inexorable exlgeneios'i>f space alone 
prevent oat discussing some of the many*othfir interesting 
^points in Mr. Bransc^'s valuable Digest. 


A Concise Tfeatisi on thi Law of Bills of Sakt embfacmg iho Acts 
of 1878 and j88s, with Appendicts of Forms, Siaintes, By John 
Indermaur, Solicitor. ’ Stevens and Haynes. 1882. 

’ Mir. Indermaur has seized the opportunity alForded by the 
new Act to put together a handy book for the lay as well as for 
the legal public. In the brief compass of this present treatise 
we find the author discussing with his usual clearness the 
principal points which have as yet seemed to.demand considera¬ 
tion in regaid to the Bills of Sales Act, 1882. The language of 
the statute, it need scarcely be said, is not free from doubt, and 
the bearing upon its operation of earlier legislation still in force 
has the ordinary tendency to compUcalfi matters. Mr. 
Indermaur cites the dictum of Fry, J., in Edridge v. Hawhes^ as 
of considerable importance to a clear apprehension of the 
position. If the 5 Ric. 11 ., st. i, c. 8, carries all that the learned 
judge made it carry, Mr. Indermaur submits that there is 
great probability of the result ,6eing, practically, extortion under 
cover of the law, and he gives a recent instance within his 
own knowledge. Mr. Indermaur’s new manual deserves to 
became a favourite source of reference on a subject of wide 
interest. 


A Mannal for the Congress of the Sgeial Scienu Associaiion. (Twenty’ 
fifth Anniversary, Nottingham Meeting.') Witk a Narrative of Past 
Labours and Pesui^|| , By J. L. CuFfohn-SMiTH, Secretar}'. 
fOiflees of the Association, i, Adam Street, Adelphi. 1882.) 

Ip this very compact little volume the present Secretary has 
written a story of more than passing interest, and has, we think, 
given a very good reply to those who so frequently ask, what 
'*the Soefal Science Association l^as done. Since the days, now 
a^ tJUgrter of a century ago, when Mr. G. W. Hastings, the 
President bf’the recent Nottingham Meeting was appointed the 
first General Secretary of the then newly-formed Association, 
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with Lord Brougham for President^ it has laboured-much and 
earnestly in many fields, where its infiuen^e may be traced, 
often unexpectedly to the present generation, by means of the 
clue which Mr. ClifFord-Smith supplies. , Its work in ‘prison 
reform, and the subjects connected with the always well suppor¬ 
ted Repression of*Crime Section, is almost perhaps the b^t 
known of all that it has undertaken. But it his carried, or 
helped to tarry, many a reform in .Municipal Law; in Interna¬ 
tional Law it has been, the causa causans of Mr. Dudley Field’s 
Outline International Code, and it has but very recently dealt with 
the widely interesting and important questions alike in Munici¬ 
pal and International Law connected with Copyright' and 
Marriage. We strongly recommend Mr. Clifford-Smith’s Manual 
to all who wish to understand for themselves what are the 
Social Science Association’s titles to honour. 


Chapters on the Law Relating to the' Colonies, with a Topical Index 
of Cases decided on Appeal by the Privy Council. By 
Charles James 'fARJWNG, of the Inner Temple,. Esq., Barrister- 
at'Law. Stevens and Haynes, 1882. 

Under an unpretending title, Mr. Tarring has brought 
together a considerable amount of useful detail concerning the 
Law which governs our Colorfies in their relations with the 
Mother Country, and as regards their own several admini¬ 
strations. 

He discusses briefly the various fonhs , of Colofiial 
Administration, and gives tabular lists of the several groups or 
categories under which the Colonies may be ranged, and he 
goes at some length into the position and the powers of the 
Governor. This part of his subject brings,us into contact with , 
the celebrated cases of Governor Wall and Governor Eyre, 
and the less well known case of General Pioton. It may .seem 
to many of us somewhat remarkable that “ fiery .Picton,^’ wh6 
was accounted in his day a sort of flower of chivalry, should be 
enshrined in the State Trials as the employer of torture upon a 
woman.. It is true she was only a mulatto woman—or, as 
Mr. Tarring calls her, a “ mulatta.” It is even still mor& 
remarkable that no final decision had been reached when 
General Preton fell on the field of battle. It may, therefore, 
perhaps, still be open to contention that torture call be - 
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administered in Trinidad under the Spanish Law in force at 
the time of x>ut conquest of the island. 


A Treatise^on the Law ofCostsin the Chancety fimswtpfthe High 
Go^t of Jmtice, Being the Second Edition of Morgan and 
pavey’s M* CAafWwy, with an Appendix«ontiining Forms 
and Precedents of Bills of Costs. By^Right Hon. George 
Osborne Morgan, ,Q.C.> M.P., Her Majesty’s Judge Advocate- 
General, and Edward Albert Wurtzburg, of Lincoln’s Inn, 
Ba,mster-at-Law. Stevens and Sons. 1882, 

Tempera mutantwr^ is a saying which naturally recurs to mind 
when we take a survey of this New Edition, which is neces¬ 
sarily almost entirely a new-book, dn part, the editors have 
changed also. But it needs little scrutiny of the very 
elaborate Treatise before us to show that such change as time • 
has brought in the Editorial department has been only an 
outward change, the spirit remaining the same in regard to the 
careful treatment of the subject in hand. 

An Appendix, of upwards of four hundred pages, emliracing 
the Forms and Precedents recited on the title-page, constitutes 
a labour in itself not to be despised, yet it is but a part of what 
has been spent upon this new Recension. 

And even with all this zeal and energy on the part of the 
Editors, Legislation steps in, almost, we might say, steals in, 
and renders some of the new text a little old fashioned. 

Lord Cairns’s Married Women’s Property Bill had not 
become law when Mr. Osborne Morgan and Mr. Wurtzburg 
placed, as they thought, the finishing touches to their work in 
July last. Scarcely a month elapsed before some of their 
language, as it appears to us, stood in need of being amended. 
On p. 361 the learned Editors tell us, with perfect justice as 
matters then stood, that “ it 16 not easy to say what is the 
precise, liability of a^nfarried woman in respect of costs.” In 
their ne^t edition they will 'surely alter this statement, and 
bring it into accordance with the modern Legislation. We 
should conceive that -under the new syst^, the liability of a 
married womam in respect of costs will, to the extent of her 
separate estate, be open to nodoutt. In saying this, of course, 
we are simply pointing out how difficult our very fragmentary, 
and sometimes almost^ as it were, mole-likc method of legislation 
renders the work of the author of a book on almost any branch 
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6f English Ljiw» Juc^Je Advoca4:ft*-Ci04j^ajA#|4h^iC?^ 

have done what in them*la3^» 4^0!? ^t'^'th^f'thotpt^h 

manner which was to be expected oCjtftw* 

if Parliament suddenly steps in, awd * Of Vice 

Vers& ’Ms played, V^th an all too shVildin^ Of 

easy to re^pncilp oneself aU at ofice W ati^' feA 

however the world hhs altered sinpe July, we ^ Ifllid lot, thank 

Mr. O&borae Mojrgad' and Mr. Wurtabutg fpr thei^ escc^tent 

re-casting of so standard a book as Morgan'and Davejds 


The InsfitHtes of Gains and Justinian^ Twdve TabUSt and ikf 
CXJIth and the CXXVIIih Novels, with an Introduction and !>«»«- 
lation. By T. Lambeet Mears, M.A., LL.D. (London), of the 
Middle Temple, Barrister-at-f.aw. Stevens and Sons. iSSa. 

Dr. Hears, whose previous work, the Analysis of Ortolan^s 
Roman Law, we noticed with the commendation which it seemed 
•to us to deserve, has'now brought out a companion volume 
which cannot f^jl to be of direct practical utility to the student 
of Roman Law. • 

While, for oUi own part, we should incline to view his repro¬ 
duction and translation of the surviving fragments of theTw<dve 
Tables as one of the jnost valuable features of his present book, 
we suppose it will be chiefly sought for its presentation, in the 
compass of one handy volume, of the Institutional Tr^tises 
both of Gaius and Justinian. But we greatly commend the 
introduction 6f the iiath and 127th in their Greek and 

Latin texts.. The Latin text, first known through the Epiiemt 
ynliani, is of Justinian’s* own date, but it ought undoubtedly to 
be compared with the Greek. The ordinary student, we are 
convinced, knows little, and we fear cares less, of the history of 
Roman Law in the Eakterh Division of the Empire. That 
history, imperfectly as we yet k?iow it, is clearly fuU of interest, 
showing as it does how the Roman Law inet th^ mofO*or less 
settled Legal systems of the varied races with whifch it ham'p fnto 
contact on its Eastern frontiers; how for it absorbed some of 
their ingredients; ^and how far and whefe it has survived, 
living as it were a subterranean existence, unto the present 

day. * ' 

With regard to the Twrfve Tables, the Historical in^rtance 
of which is rightly set forth by Dr. Meats, we have oujrselvcs 
so lately experienced the difficulty getting ready »edti94'‘fo 
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the t«ct, that we ^gladly ^elcbm^ the renewed publication of 
sQj'ilitel^ting'-a monun^tt^ Jurijsprudence. ,Oji the 

poia^lfi w^ich ^Dr. Meaire rtdees with regard >te the translation 
of certain terms'of constant recurrence in Gains and Justinian, 

S hayti befpre now expteaaud a view substanfiahy identical with 
owp as given in a note to p: xkx\. ofhis Inlyoduction* There 
is unquesH(;mably a spe<nal. difficulty attachxngkto the translation 
of Law-terms at airtime, and this difficulty is greatly enhanced 
when i| is sought td render terms of Homan Law by an 
Enghsh equivalent. Professor Muirhead’s method, as we 
remarked when noticing his valuable •edition of Gaius, 
doe^ not by any means solve the problem, though his 
position as a Scottish Jurist gave him certain advaplages of 
which he carefully availed hlnrself.* Writing for the student, 
rather than for* the critical scholar, Dr. Mears has refrained 
from reproducing Ortolan’s long and frequent excursuses on* 
points of textual or theoretical criticism. But he has suc¬ 
ceeded in producing a concise and practical vade mtetm for 
the student of Roman Law at the Universities and Inns of 
Courts • * 


Quartir Sessions Practice, A Vade Mecum of General Practice in 
Appellate and Civil Cases at Quarter Sessions, By Freokrick 
James Smith, of the Middle Temple, Esq., Barrister-at-Law, 
Recorder ol Margate, Stevens and Haynes. i88a. 

The Courts of Quarter Sessions have a wide jurisdiction ; 
they have a large original jurisdiction in civil matters, as*the 
governing bodies of the counties, in such matters as highways, 
county bridges, county ifnance, and the like. They have also 
gn extensive jurisdiction as courts of oyer and terminer in 
criminal cases; and are important courts of appeal in criminal 
and quasi-criminal matfers, on summary convictions and orders 
by jusdees in petty sefisions. The question of county govern¬ 
ment has been much mooted of late, and we may be on the eve 
of a oonsiderable constitutional change in the method of 
governing the counties. Mr, F. J. Smith, the Recorder ol 
Margate, has, nevertheless, brought out a useful work on 
Quarter Sessions practice, intended as a vade mecum of general 
practice m appellate and civil cases at quarter sessions. The 
learned Recorder excludes, or only incidentally refers to the 
c^tninal Jurisdiction exercised by them as courts of oyer and 
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terminer. He does not, however, restrict himself to the practice 
or method of procedure in matters brought before the court, 
but treats of much of the substantive law involved. In order 
to render his boc^ a true vade mtcutny or friend in need, he 
arranges its contents in alphabetical order; thus “ Admiralty 
heads the list ofrappellate subjects, and “Wreck” closes it. 
The book is divided into two parts; The first contains a rapid 
survey of the constitution of the Court of Qiiartefr Sessions; 
its general jurisdiction ; its members, viz., the Justices, the 
Recorder and his court (naturally dwelt on comparatively at 
length), and the 'clerk of the peace, the convening of the 
sessions, the preliminary proceedings, and the adjournment. 
Part II. contains the list of appellate subjects. We have looked 
through this list very carefully, and we do not think any sub¬ 
ject has been omitted that ought to have been discussed ; indeed, 
it might be possible to say that there are almost too many ; thus, 
we find "Dynamite” as an "appellate subject; ” but on reference 
we learn that its presence is due to the fact that anyone who 
has been summa^fily convicted of using dynamite to destroy fish 
may appeal on imprisonment to Quarter Sessions. Mr. Smith’s 
work is characterized by thoroughness and honesty: it is con-, 
venient in size, but, being well digested, contains much informa¬ 
tion which many a book of more pretentious dimensions often 
lacks. Some few shortcomings.should be amended in future 
editions. Several of the most recent decisions on the subject 
•discussed are not given ; references to all contemporary reports 
are pot giver in every instance, though in most cases they are; 
some of the references given are inaccurate, and others impos¬ 
sible, though for these the printer and not the author is probably 
to blame. Again, the decided cases follow in the body of the 
text tlie propositions they are cited to support: this we hold 
to be a mistake; their, proper place is.in footnotes, elsewhere 
they offend the e5'e, and often disturb the continuity of the 
sense. These blemishes, however, can easily be removed; 
Mr. Smith’s book will, we are sure, be found to afford much 
a.ssistance both to the magistrates forming the Court, and to 
those who practise before them. 


The Statutes of Practical Utility^ Vol, I., Pt. ii. (45 & 46 Viet.). 
Edited by John Lf.lv, of the Inner Temple, Bairister-at-Law, 
H. Sweet, Stevens and Sons. 1882, 
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This new part will be found fully to bear out the promise with 
which the undertaking started. Mr. Lely annotates briefly but 
much to the point, tracing back the new Legislation through its 
links with previous Acts or Bills, and either suggesting the places 
where Judicial interpretation is likely soonest^*to be in demand, 
or tersely describing the general characteristics of the Acts of 
the present Session. Some of the most important of these, the 
Married Women’s Property Act, and Settled Land Act, 1882, 
occupy but a very small space in Mr. Lely’s pages, but he shows 
himself fully alive to the far-reaching legal changes which they 
involve. We believe Mr. Lely was wise in not waiting for the 
events, uncertain as they must be, of the Autumn Session. 


The Pmctice of Magistrates' Courts. Jiy T. W. Saunders, 
Metropolitan Police Magistrate. Fifth Edition. By James A. - 
Foot, M.A., of the Middle Temple, Barrister-at-Law. Horace 
Cox {Law Times Office). 1882, 

It is now some years since the last edition flf this work was 
pffered to the public ; and in the meant 4 ine important legislative 
changes affecting its subject-matter have been effected. This 
fact necessarily involved a large amount of labour in bringing 
the work down to date, and sufficiently accounts fbr the learned 
author being unable to carry it Ihroogh himself, and entrusting 
this edition to the hands of Mr. Foot, who has proved worthy 
of the confidence reposed in him. 

We are not here dealing with a treatise on magisterial law 
in general, but with a concise statement of the entire Practice 
or Procedure obtaining in the Courts presided over by magis¬ 
trates, or justices of the peace, whether in Petty or Quarter 
Sessions. The law discussed is complicated and intricate, and 
embraces subjects difficult enough to treat of'lucidly in a work 
of large size, and still more so in one of small compass like the 
present. The division of the book is on a readily intelligible 
basis. The first portion deals with the practice in matters of 
Summary Jurisdiction, whether on information or complaint. 
The subjects are discussed in chronological order; thus, 
chapter 3 deals with the compelling attendance of parties and 
witnesses, and the summons and the warrant; chapter 4 with 
the appearance and non-appearance of parties or their wit¬ 
nesses, and adjournments ; chapter 5 with the liearing ; chapter G 
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with the judgment and execution and their mcidcnts. In chapter 
8 proceedings in casesofindictableoffencesatenextdiscu^d; and 
a considerable portion of this chapter required to be new matter^ 
owing to the extensive changes Worked by the ^mmajry Juits- 
dictipn Act, 1879 (43 8 c 43 Viet.,;c. 49);; themext fey? chapters- 
are devoted to the working put of the details of &e- |ii!rk<^ice, 
also in their chrctoological ewder. Then follow, miscellaneous 
matters, such as powers of justices to send to refohnatories or 
iiidustrial schools, protection orders, sureties to keep the peace, 
and the like. The second portion deals with the practice in 
matters which are thought before the justices sitting in .Quarter 
Sessions where their jurisdiction is not summary. This portiori 
is subdivided in its turn, as the matters dealt with concern (rt) 
the criminal or (i) the civil jurisdiction of the Sessions. An 
Appendix sets out the Statutes affecting the subject-matter of 
rile work. We confidently recommend this book, and are sure 
that Mr. FoOt’s labours will be of considerable assistance, not 
only to all who -may wish to acquire a general notion of the 
practice in Courts of Petty and Quarter Sessions, but also to the 
practitioner in these Courts. The compact and handy volume 
before us contains much \^aluable matter, and the recent cases • 
and Legislation have been carefully incorporated. On the 
whole, it is an fccurate concentration of an important branch 
of Law. 


The Marned Women’s Property Act, 1882, together with the 
Acts of 1870 and 1874,' and an Introduction on the Law of 
Married Women’s Property, &c. By Ralph Thicknesse, B.A., 
Christ Church, Oxford, and of Lincoln’s Inn, Barrister-at-Law. 
W. Maxwell and Son. 1882. 

This is at once an elegant' and a convenient edition of an 
Act of very great’ importance, and which is sure to produce 
considerable additions to legal literature, alike in the matter of 
Case-Law and of editions of the Act giving rise thereto. Mr. 
Thicknesse seems to have taken a leaf out of the" book of 
Holy Church in the practice of saying the Canonical Hours by 
anticipation, when he tell us, while dating his own Preface, 
“ October, 1882,” that the Act came into operation on the 1st 
January, 1883.” 

After this initial touch of bastp, however, our.author goes 
carefully and clearly through - the legislation of which the 



REVIEWS. 


Ill 


StatutB under consideration is the latok, but in all probability 
by no means the last, phase. We observe that Mr.-Thicknesse 
speaks as though Protection Orders would still be sought and 
granted. But will they not practically be extinguished by the 
operation of the Act of 1882 ? '!fhe Act W far from being 
plain sailing for its commentators, and Mr. .Thicknesse does 
not attempt to disguise this from his readers. Wis Introduction 
and Notes strike us as being both practical and suggestive. 

A Practical Treatiseon the Law of Auction. By Joseph Bateman, 
LL.D. '^ixth edition, by Oliver Smith and Patrick F. 
Evans, of. the Inner Temple* Esqrs., Barristers-at-Law. W. 
Maxwell and Son. 1882. 

• 

The Law of Auction, though not perhaps quite so full of 
striking scenes in nineteenth century London, as it was in Rome 
or Pompeii in the days of Vivus Nero, is yet one which has pro- 
vided us with some sensation in recent days. Mr. Oliver 
Smith and Mr. Patrick Evans appear to us to have treated 
Dr, Bateman’s work very judiciously, as editors of its sixth 
issue. They have very properly thrown together the,collection 
of Forms into a separate part of the Appendix, and have, on the 
other Jiand, introduced the leading Cases as foot-notes to the 
text of the book. Consulting the Treatise with some curiosity 
on a point^which has quite lately been mooted, and seems not 
unlikely to be brought to trial, viz,, the* Auctioneer’s alleged 
right of expulsion, on the ground that the Auction-room is his 
priyate room, we think that Dr. Bateman’s .language reads 
against that view, though we do not find any direct expression 
of opinion on the point, which is one far from devoid of 
importance. 

The English Auctioneer differs in many respects from his 
prototype under the Roman Empire, Such a man as Lucius 
Cdecilius Jucundu§, of Pompeii, whose Tablets have been lately 
discovered and commented upon by members of the Academy 
of the in Rome, and of the Royal Society of Literature 

in London, was evidently a Banker,, or firgentarius, of con¬ 
siderable means, and of most methodical habits. The records 
of the Auction-room traced through the classical authors, and 
the Pompeian and other Tablets, to the present day, would 
form a curious chapter in the history of Western Law and 
Western Civilisation. Messrs. Oliver Smith and Patrick Evans 
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had a difficult task to perform, and in their new recension ot 
Dr. Bateman-’s well-established work they have given-it a fresh 
lease of life, as a text-book of practical value alike to the Legal 
Profession and to Auctioneers. The Tables are both numerous 
and full of minute* and useful details. The Rules for valuing 
Property might studied with great advantage by land- 
owners, as well as by their agents and stewards. 


A Concise Practical Treatise on the Law of ProPerijf, By H. W. 
Boyd Mackay, LLJBm of the Middle Temple and King’s Ifins, 
Esq., Barrister-at-Law. H, Sweet. 1882. ♦ 

The author of this work has sought to place before his 
readers a compendium of the multifarious rules arid exceptions 
concerning Realty and Personalty. But we fear that he has 
•attempted too great a task within the dimensions allotted to it. 
Mr. Mackay begins with subjects of property, and tells us how 
they are created and determined ; he next proceeds to enlarge 
on the commen<^ement of title, the devolution of chattels and 
liereditaments on death, and their transmission on marriage. 
The question of contract is afterwards dealt with, and extends 
over seventeen chapters. Then follow dissertations on the 
rule in Shelley’s case, on the eyfirt^s doctrine, on perpetuities, 
and on mortmain. Trusts, Registration, Judgments, Bills of 
Sale, Bankruptcy, and Liquidation complete the chapters of 
this book—a book Well inteOtioned and well designed, but 
lacking somewhat in digestion and completion. Since the 
volume has passed through the press, certain modifications, 
notably with regard to the property of married women, and 
bills of sale, have been made by the Legislature, which 
seriously impair the value of the work as an exponent of the 
existing law. This of course 6an in no manner be laid to the 
charge of Mr. Mackay. But why, in his diss^fetion at p. 2, 
on easements as distinguished from natufal ri^w is there no 
reference to the very important case of Angus v^alton? Again 
at p. 103 the dictum of Mr. Mackay that “ a’*«bntract to sell 
property, for example, land, is conditional on tlie vendor having, 
.ind being able to prove that he has, as perfect a title as the pur¬ 
chaser shall require^'' is by far top elastic and general in its 
conception. At p. 282, where mistaken belief as affecting 
the validity of contracts, &c., is trtated of, %ve miss 
any notice of the well-known case of Brisbane v. Daaes, 
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5 Taunt., 143 ; and we regret to add that at p. 293, 
on “ Misrepresentation and Concealment/^ the law is so 
widely stated, and so much condensed, that the reader 
himself may be in danger of falling an easy prey to both the 
evils under consideration. Page 317 gives us i brief note con¬ 
cerning the concealment of an existing mortgage from a second 
mortgagee, where we are surprised to find",that the author 
contents himself with quoting Stafford v. Solby^ and omits all 
reference to the Statute (4 & 5 W, & M., c. 16) on which the 
question depends, as also to the subsequent case of Kcnnard v. 
Futvoy$ (a Gi£F., 81), which contains a very injportant judgment 
oh the point at issue. « 

A feature in Mr. Mackay’s work decidedly worthy of praise is 
his reduction of technical terms to a minimum, which will 
render the reading easy to the student and beginner. An 
Appendix contains a reprint, with some verbal alterations, of an 
article on Personal Equities as operating on indefeasible titles, 
which was contributed by the learned author to this Revieto, and 
which will ddubtlessjje useful for reference. * The book is well 
printed, and likely to be acceptable to many leaders, as com¬ 
prising within the compass of a single volume a fairly concise 
statement of the Law of Property, upon which there can be no 
doubt that considerable pains have been bestowed by the author. 


The Law and Practice Regulating Merchant Shipping, Py 
T. J. PiTTAR, of the Secretary’s Office, H.M. Customs. Edwin 
T, Oiver. 1882. 

Mr. Pittar, from his official position, is enabled to offer ship¬ 
masters and ship-owners much valuable aid in understanding the 
nature and extent of their Uabilitiq^ under the several Merchant 
Shipping Acts. It is extremely probable, as the author believes, 
that those liabilities have been hitherto far too little realised by 
the classes most directly interested, and a Manual emanating 
from the Secretary’s Office at the Custom House is more likely 
to win its way with them than a Treatise from the pen of a 
member of the Bar. We are glad to note, however, that our 
valued contributor, Mr. Almaric Rumsey, has assisted the author 
in the^definition of a “ Natural-fforn British subject,” a very 
crucial point in such a work as the present. The Acts of 1854 
and 1S76 necessarily form the substratum of the book, the 

8 
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annotations following the sections to which they refer. As a 
commentator on the Acts, Mr. Fittar appears to be generally 
clear and practical, and masters who follow his recommenda¬ 
tions will usually find themselves on the safe side with respect 
to the regulations^of the Board of Trade and the requirements 
of the Customs. , A special section is devoted to the important 
and little-studied subject of Quarantine; but we remarlc, not 
without surprise, that Mr. Pittar seems entirely^ unacquainted 
with Sir Sherston Baker’s Laws relating to Quarantines though 
published in 1879. "The list of places where there are British 
Consular Officers, at p. 217, might certainly be extended, and 
some of the names require revision as to their orthography. 
These points will doubtless be attended to in a future edition of 
Mr. Pittar’s useful work. 


The Bills of Sale Acts, 1878 and 1882. With an Introduction 
and Explanatory Notes, showing the changes, made in the 
Law with respect to Bills of Sale. Edward William 

Fithian, of the. Middle Temple, Esq., Barrister-at-Law. 
Stevens and Sons. 1882. 

Mr. Fithian’s object in preparing this edition of the New 
Act is in many respects very different from that of Mr. 
Indermaur, and the two supply different needs. Mr. Fithian 
is in a position to place before*us very accurately the mind of 
the promoters of the new Legislation, and his Notes are 
largely directed to that end. In the absence of judicial 
interpretation as yet, this is a very useful feature, and it adds 
much alike to the value and the interest of the learned author’s 
Introduction and Notes. And we cannot doubt that such 
information will be of matenal assistance to counsel when cases 
first arise under the new Act. ■ The account which Mr. Fithian 
gives of tlie proceedings before the Select Committee, which 
resulted in the Amending Act of 1882, and of the evidence of 
County Court Judges and Registrars in reply to the Lord 
Chancellor’s Circi^ar of 1881, throws considerable light on 
the Act itself. The witnesses examined’appear to have been 
singularly few, but their testimony as to tlie evils >%hich the 
Bill was designed to remedy, proportionately strong, as was 
that of many of the Judges of County Courts. 

We do not doubt that Mr. Fithian’s book wi^ maintain a 
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high iJace among the most prartically useful editions of the 
Bills of Sale Acts, 1878 and 1882. 


T RiloHng, U Electric lAghHng, bsfng the Electric 

*5 1882, with a Continuous Commeaitary, Expository 

i ^ General Introduction, Appendix of Board of 

George Spencer Bower, B.A., of the 
Middle Temple, Barrister-at-Law; and Walter Webb, Solicitor 
of the Supreme Court. Sampson Low and Co. 1882. 

In presenting us thus early with a book on the Law of 
Llectnc Lighting, Mr. Bower and Mr. Webb are, as expositors 
of the Law, somewhat ahead- of the age. Nevertheless, the 
various forces which they marshal before us in their Intro¬ 
duction, the Authorities. Major and Minor, the Companies 

which propose to supply alike authorities and people, and the 

oar o Trade, which is to mediate between contending 
parties, are all m the field, and there have already been some 
pretty passages of arms. ■ • 

That there should be such conflicts was, under the circum- 
stances, ineviUble, and, indeed, we can hardly think it 
a desirable thing that such a considerable change as is 
involved m a system of public and private lighting should 
come ufxm us unawares, or without^ the fullest taking of 

different interests at stake. 

I he Board of Trade necessarily occupies a foremost position 
n the discussions which centre round the new system. The 
authors of the work before us seem to be very fair to the Board, 
wjiich has rendered considerable services in other branches of 
administration with which it has been entrusted. It must not 

> if n ^ a novelty in 

Itself. It will create new powers to be placed in the hands of 

authonti^ old and new, and it will also create new offences. 

The fraudulent abstraction of electricity is. practically, an offence 

of the future, but it is provided by the Act of 1SS2 that it shall 

^ treated as simple larceny, and be punishable accordingly. 

no one who may be tempted to steal eldfctricity think that 
he stealeth trash. 

The EtecUic Lighting Act, J882,*is not a lengthy one, con¬ 
sidering the wide and complicated interests involved. The 
introduction which Messrs. Bower and Webb have prefixed to 
It IS, in fact, longer than the Act of which it is explanatory. 

A) 8 —z 
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But as a narrative of the history of the Act and of the circum¬ 
stances which have led up to and Accompanied its passing, the 
introduction is well worth eareful study. Whether the Electric 
Light be destined to be the light of the future or no, the Legal 
Profession and the Public may both feel much indebted to Mr. 
Bower and Mr. Webb for their useful and interesting edition of 
the Electric Lighting Act, 1882. 


Smaller Books and Pamphlets. 

• ^ 

An “ Utter Barrister of Lincoln’s Inn ” has penned a Letter 
which he entitles The Truth about tfu Bar and about the Solicitors 
(Yates, Alexander, and Shepheard, n.d., Preface dated 
January 12th, 1882). The truth which Mf, “ Innes Lincoln " 
endeavours to-bring home is evidently this : That, in his con¬ 
ception, anything like an amalgamation of the two branches of 
the Legal Profession as at present existing in England would 
be very much the advantage (pecuniarily) of Solicitors, and 
to the disadvantage of the Bar. The Solicitors would, on the 
other hand, lose the sort of elevating moral influence which the 
Utter Banister believes his Order to have exercised over the 
other branch of the Profession. Thus there is no knowing 
wliat might happen. The references to Robespierre and 
Dantoh, Nobiling, and the Nihilists, are, however, sufficiently 
indicative of consequences which we trust never to see in our 
day. We are not quite clear why the learned author of this 
pamphlet is so hard upon Advocates as distinguished (in his 
mind) from Barristers. When we read that all the naughty 
men above named were Advocates, the fact seems to recoil upon 
the head of the “Utter Barrister” and his Ofder rather than 
upon Solicitors. As to the practical working of any scheme of 
amalgamation, the “Utter Barrister” is probably right. But 
we imagine there are more Solicitors who would like to become 
Barristers than members of the Bar who want to become 
Solicitors. 

Mr. David Crichton, Advocate at the Scottish Bar, in his 
pamphlet on the Exemption from Local Rates of Scientific, Literary^ 
and yirtistic Societies (Edinburgh: William Green, 1881), has 
taken up a subject on which no little conflict of decisions 
appears to exist. Personally, the learned author does not 
approve of the exemption. Practically, we should say from 
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what we know of the actual payment of the Rates by such 
Societies, th^ doubts as to carrying the exemption in any given 
case are so considerable that the rates are paid much more 
extensively, than Mn Crichton would seem W) think. If it be 
necessary, as we understand it recently to have been held, that 
the care-taker, whose residence on the premises has been 
supposed to be allowed, should be a “ menial servant," such a 
requirement would probably in most cases suffice to bar the 
claim to exemption. If we ourselves had an objection to raise, 
it would be' directed against 'the practically inoperative 
character of a statutable exemption, rather than against the 
exemption itself, which seems to us equitable in principle. 

In his Historical .Outline of the English Constitution for Beginners 
(Longmans, 1881), Mr. David Watson Rannie has aimed at 
compressing a large task within a very small compass. The 
space within which his account of the Constitution is restricted 
has necessaiiiy led to incisive statements, and to a general 
absence of the citation of authorities. But it need not have 
led to inexactitudes in matters of fact, sunh as the date 
of the Triple Alliance on p. 146, or the more serious error 
on p. 47, where Mr. Rannie calmly introduces the “Dauphin, 
or French heir-apparent," in the last days of King John of 
England, a.d. 1216. This, we need hardly say, is nearly a 
century and a half before Humbert II., last of the old Counts or 
Dauphins of Vienne, released his subjects from their allegiance, 
and made over his Principality in 1349 by donation inter vivos 
to Charles, grandson of Philip VI. of France, to be ruled as a 
separate lordship, and to be held, as he and his predecessors 
had held it, as a Fief of the Empire. The gift was accepted, 
but the subsequent Dauphins dispensed themselves from doing 
homage to the Emperor. , 

Metropolitan Police Court Jottings^ by a Magistrate (Horace Cox, 
1882), is the unpretending title of a little book containing much 
sound matter on what is really a large subject. The Police 
Court Magistrate sees many sides of human nature, and very 
often some of the worst. On the whole we may confess to a 
pleasant surprise that the Magistrate whose “jottings" are 
before us retains so much geniality of character after experiences 
such as form the substratum of'his reminiscences. With 
regard to the practice of constables as to the com¬ 
mittal of that large class so well known to the charge lists as 
drunk and incapable," the statement made by our author 
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does not seem to, us very satisfactory. practice is con- 
fesse( 3 iy destitute of legal authority, if it be not -distinctly 
illegal,'and we cannot say it appears to us a good for the 
supposed guardiaps of the majesty of the bj^ to -lue Ithemselves 
so constantly law-break^s. ,But in '.the ^att^/<pi‘^arro$ts 
generally it is to' be feared that,, notwithstanding Mr, Howard 
Vincent’s praiseworthy labours, constables have finall knowledge 
of the law, and less regard for it. , 

The SMmfs Pochet LawLe^ilcon (Stevens and Sons, i88fl), is a 
fnulium in pafvo for the benefit of 'those who have little Latin 
at command, and*^not much acquaintance with the terminology 
of Roman and' English Law. Considering the very brief 
space to which the compiler has necessarily been restricted in 
his explanationSjvthe information given is fairly useful., But to 
say that there are “ four Inns of Courtdoes not very lucidly 
set forth the nature of those Honourable Societies, nor the 
history of their position in relation to the Bar. Again, We 
certainly think that Innominate Contracts ” require a more 
careful explanation, as a term of Roman Law, than they have 
received in the pages of the Pocket Law Lexkon, In the. matter 
of Indian Law terms there is room for improvement. The 
Court of " Sudder Miamut Adawbut ” is unto us unknown. .We 
presume the editor means “ Ni2amut Adawlut.” But we do 
not think that the Divisional names, so to. speak, of the old 
Supreme Courts at the Presidency Towns have other than an 
antiquarian interest in these days. 

An Exposition of the Conveyancing and Law of Property Act^ 1877, 
by JotJN Hewitt, Solicitor (Stevens and Sons, 1882), contains 
firstly, the text of the Actand secondly, the exposition 
thereof. This plan enables Mr. Hewitt to go at gieater 
length inlp the questions raised by his subject than he 
could have done if his ccbimentary had been intercalated 
in the text. He takes advant^e of this cijcumstance to 
cite short judgments bearing on the subject, and to intro¬ 
duce forms .of mortgage, and other useful qiatter. '■ Some of 
Mr. Hewitt’s annotations, we must confess,, display a certain 
oi sancia simplicitas. Thus his comm^tary on sections 
72 and 73 is contained in the following bdef words; “The 
author is entirely ignorant of fri^ Law.” ThiSls ye^yiike'the 
famous chapter on Snakes in •, 

The PartitioH AeUt 1868 and 187^^ with the BeHM CaieSt ami 
an Appe^ix containing yudgtnents dmt Ponns of Orifihiv^by Mr- Wt 
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Gregory Walker, fi.A.y late' Scholar of Exeter College, 
Oxibrd, and of Lincoln’s Inn, Barfister-at*Lavr (Stevens and 
Haynes,. 1882; second edition, enlarged), testihes alike to the 
author’s industry . land to the utility which his^ convenient 
manual’iof Partition Law has been found to possess^ In the 
i^esent revision, Hr. Walker has taken into .full consideration 
the Reported Cases and-the Practice under fhe Act, and' has. 
where he-judged it necessary, rewritten some of his text. The 
Forms are taken from actual cases, of which the parties and 
dates are given, together with the names of the Judges, thereby 
showing us at once in whose steps we are treading. The book 
IS of a very portable size, and the type of his annotations is as 
clear as that of the text of the Acts, though slightly smaller, 

Thi Siatuies of Practical Utility hi ths Civil and'Criminal Adminis- 
tratim of yusHci, passed 44 and 45 Viet. (1881), by Mr.]. M. 
LELV,Barrister-at-Law, Vol. I., No. i (Henry Sweet, and Stevens* 
^nd Sons, 1881). is a Very valuable supplement to Chitty, by 
the same editor. Mr. Lely’s handiwork is so good and so well 
known that it is unnecessary to do more than* recommend this 
new publication to the Legal Profession, as well as to Magis¬ 
trates and Justices of the Peace, each and all of whom will find 
it a handy book o^yeference. Among the more generally 
interesting Acts we may single out the Statute Law 

Revision Act, the Gdpeyancing Act, and the Fugitive Offender* 
Act, all of 1881. The Statute Law Revision here embodied goes 
back as far as Ch. i of the Provisionsof Merton, 20 Hen. ill., c. i. 

■ In A Concise Abridgmetit of the Law of Real Property, by 
Mr. J. A* Shearwood, of Lincoln’s Inn, Barrisler-at-Law, 
(Second Edition, Stevens and Sons, 1882), we have yet 
another of Mr. Shearwood’s clear and useful manuals for 
the student. It seems to us to be excelkintly adapted to its 
purpose, and is in. the present edition brought down to date. 
The author is careful to support his statements throughout 
by references to welhknown text-books, ancient and modern, 
varyfeg from Glanville to Dart's Vendors and Purchasers, References 
are also given to the necessary case-law of the subject, including 
somfe cases which have been very fully described in this Review 
^ V. Dalton, in an article by W. Markby, D.C.L., the 

learned K^der in Indian Law in»the University of Oxford, in 
N.%QCX 3 ^IL» for May, 1879, ; . 

SfHlmmft of Land, being an Enquiry whether they kinder Husbandry, 
by Mr. John Savill Vaizey, of the Middle Temple and Lincoln's 
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Inn, Barrister-at-Law (Henry Sweet, 1882), is the title of a well- 
considered argument by a member of the Bar of‘long standing 
on one of the most hotly debated questions of the day, but 
unfortunately one which is too often faised by persons who 
have not sufficiently—if at all—studied the subject from its 
historical and le^al aspect. Mr, Vaizey, who himself argues 
for the negative on the point to which his pamphlet is mainly 
devoted, places the juridical position of the tenant for life of 
settled lands clearly before his readers, and takes seriatim the 
dejections generally brought against that position. He also 
avails himself of the opportunity of criticising, ohiUry some 
features in the Settled Lands Act, recently promoted by Earl 
Cairns. Mr. Vaizey’s.pamphlet may be commended to all who 
desire to read both sides of a*question which has to be faced, 
and which it is most important to know thoroughly and treat 
dispassionately. 

Fugitive Offenders : being the haw and Practice relating to 
Offenders flying to and from this country. By F. J. Kirchner, 
Criminal Investigation Department, Metropolitan Police, 
(Stevens and Sons, 1882.) It is something of a novelty 
to chronicle an accession to Legal Literature from the pen 
of a member of the Metropolitan Police. Mr. Kirchner, 
whose branch of work is a special one, has brought 
together into a small compass a great deal of useful 
information on a subject of growing importance. He has 
evidently watched closely the attitude of Foreign countries on 
the question of Extradition, to which in fact his own immediate 
subject belongs, The several Acts and Treaties governing 
Extradition and Fugitive Offenders are set forth at length, yet 
the whole forms a light and portable manual, commendable 
alike for its conciseness and its handiness. 

In A Few Brief Remarks on the Recent Legislation for the 
Colleges and the University of Cambridge (Longmans, 1882), Mr. 
Roberts Potts, M.A., of Trinity' College, Cambridge, draws 
attention to some points well worthy of consideration. When he 
insists upon the fact that the Master and Fellows of a College 
are “ neither the dwners nor the proprietors of the property 
which they administer,” but are, “ in fact, simply trustees,” he 
hits equally well the position’of the Masters of the Bench at an 
lun of Court. This point is perhaps not sufficiently realised 
cither at the Universities or the Inns of Court. Mr. Potts 
thinks the tendency of recent legislation for Cambridge to be ip 
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the direction of a ** revolution,” and of the “ destruction of the 
existing system by the introduction of another more in 
accordance with the Foreign Universities.” Very similar views 
have also been expressed with regard to the legislation for the 
sister University. It reqiains to be seen hoW far such a radical 
change will really be the consequence of the intervention of the 
Legislature in University Reform. ' 

Amlytical Tables of the Law' of Real Property, with Notes, by 
Mr. C. J. Tarring, of the Inner Temple, Barrister-at-Law 
(Stevens and Haynes, 1882), will supply the law student with 
help of a kind found very generally useful. The Tables, which 
are based on Stephen’s Blackstone, have gone through the 
practical test of being employed as aids to the mental arrange¬ 
ment of the knowledge of the subject required for examinations, 
and will no doubt be appreciated by the large and increasing 
classes whose requirements they are intended to meet. 

Outlines of yurispvndcnce, for the use of Students, by B. R. Wise, 
B.A., late Scholar of Queen’s College, Oxford (James Thornton, 
Oiford, 1881), is a little manual intended as assort of analysis 
and running commentary of the works* of Austin, Maine, 
Bentham, &c., read in the Oxford Schools, as well as of Gains and 
Justinian. The idea is a practical one, and if Mr. Wise would 
go carefully through his text, correcting the errors of press 
which at present too often play havoc with his language, the 
second edition may be really useful to the student. We do 
not for a moment suppose that the author can have meant to 
make Sir Henry Maine speak of the Praetor as “ vir pieiate 
grafiis” or that he meant himself to tell us of ap “ actio hirecia” 
or to cite Mr. Sandars almost throughout as “ Sandar. ’ We 
observe that the new Oxford School of Jurists, if we may so 
call them, e.g.. Professor Holland, Dr. Markby, Mr. Digby, 
and Sir William Anson, have made a considerable impression 
on Mr. Wise, much of whose work is in fact a sort of introduc¬ 
tion to the study of Professor Holland’s Jurisprudence. 

The Metropolis Management and Building Acts {Amendment) Act, 
1882 (Stevens and Haynes, 1882), by Mr. Alfred Emden, of 
the Inner Temple, Barrisler-at-Law, forms & convenient supple¬ 
ment to the larger work of the learned author on Building incases 
and Contracts, The subjects dealt ^ith in the Amending Act of 
1882 are very important, and the removal to the new Courts of 
Justice will probably hasten the commencement of the work of 
demolition and reconstruction under its provisions. Mr. Emden 
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is fully alive to the considerable interests involved in the new 
legislation. We quite agree with him both in the feeling that 
the Public Health Act, 1875, is inadequate in the matter of 
drainage, and also in his prevision of the ‘difficulty likely to 
arise as to the critjetia for the distinction between a “ dangerous " 
and a ** neglected^” structure under the new Act. 

Thi Municipal md Corpoyations Aci^ 1882, with parts of t}io Ballot 
Act, 1872, and Parliamentary and Municipal Registration Act, 
1878, and Rules of the Judges, &c., by Mr. Thomas William 
Saunders, Metropolilau Police Magistrate, and Mr: William" 
Edgar Saunders*, of the Middle Temple, Barrister-at-Law 
(Horace Cox, Law Tims Office, 1882), is the title of afresh work 
from the largely-employed pen of the well-known Metropolitan 
Police Magistrate. Mr. Saunders has brought together in ,a 
very compact form all the pjavisions of the Legislature and the 
Judicature bearing upon the subject-matter of his book, and the 
result'is a tw/arvo as a work of reference for municipal 

officers, as well as for members of the legal profession engaged 
in the numerous cases which may arise on points under the 
leading Act or the o'ther Acts involved. 

A Collection of Concise Precedents of WillSy with an Introduction, 
Notes, and Appendix of Statutes, by Mr. Charles Weaver, B.A. 
(Stevens & Sons, 1882), is intended primarily for the student and 
articled clerk, by w^horn it will be found convenient, though, as 
the compiler himself warns them, only as an auxiliary to the 
fuller Treatises on the subject. The Statutes printed 
commence, as regards Wills simpiiciter, with i Viet., c. 26, 
and include the,“ Domicile'* Act of 1861 (24 & 25 Viet., c. 121), 
and the Trustees’ Relief Act, 1859 (22 & 23 Viet., c. 35), as well 
as the Conveyancing and Law of Property Act, i88i, and the 
Settled Land and Married Women’s Property Acts, 1882, These 
last are, of course, important in their bearing,on certain aspects 
of testamentary powers, but one result of our present system of 
producing Legal literature is that many Acts get printed and 
reprinted in all sorts of volumes, great and small, some of which 
may seem to have but a very indirect connection with the 
subject of the Acts so printed. The expressipn “ Will of a 
single lacly” at p, 73 is doubtless polite, but does not at first 
sight recall the familiar sole ” of ordinary text-books, and 
it might seem to suggest an invidious distinction when con¬ 
trasted with the Married Woman *’ of p. 84. 
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I.^THE FREEDOM OF THE NAVIGATION OF 
J THE SUEZ CANAL. 

• ORE than two thousand years have elapsed since a 
£<^ Prince of the House of Pfiaraoh was warned by an 
Ora cle, that if he persisted in his enterprise of openinfj out 
a canal from the River Nile to the Red Sea. he would labour 
for the benefit of the Foreig-ner. The^ idea, however, of 
SJi'jh an undertaking- did not orig-inate with Pharaoh Necho. 
formas the legacy of an earlier race of Egyptian kings, who 
th( their victorious armies into the'heart of A,^. and whose 

ronqnS*® the walls o{ 

Thebes. 6 ?pn.e, which PhaTaoh 

haw*-'^'*' ^r)rw«u*' , 

Necho is said to* .c auanu-ued m deference to the oracle, 

was resumed by Darius, the Persian, upon his conquest of 

Egypt, after an inteival of about a century from the death of 

Pharaoh Necho,but Darius also is said tohave abstained from 

completing his canal from a fear^that the salt water of the 

Arabian Gulf would find its way into the Nile, and poison 

its sweet water, upon which the inhabitants of the Delta of 

Lower Egypt were dependent for their daily supply of a 

necessary of life. This dependency on the water of the Nile 

was, in fact, the test of Egyptian nation ^to . for Herodotus 

tells us in discussing the question who were the 

Egyptians of his day, that the Egyptians were all those who 

drank of the water of the Nile. A canal, however, from, the 

9 
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Nile to the Arabian Gulf, if not completed by King Darius 
I., was undoubtedly constructed under the Ptolemies, and 
a canal in correspondence with it wa^ opened o^ut from the 
Nile to Alexandra. Whether ty^&-nal of the Ptolemies 
was restored by the Romans, or a new canal opened’out by 
the Emperor Trajan, is a moot point, but there gora 
reason to believe that within half-a-century after the', dejhth 
of Trajan (a.d. 117), a person might embark in a vessel 
at Alexandria, and prosecute his voyage by canal ^0 the 
Red Sea, and thence to India. Lucian, who was the C^'cial 
Secretary to the Roman Governor of Egypt, in the reivn of 
the Emperor Marcus Aurelius, recounts an anecdote'^ vtich 
may warrant us in believing not^ only that the iiavigAon 
through the sweet water canals wait open in his day betvien 
Alexandria and the R.ed Sea, but that it was usual for ves^Js 
which had passed through the sweet water canals fr^ 
Alexandria to'CIysma, on the Arabian Gulf, to contijie 
their voyage to India. Testimonies of the sixth cent^ 
also show that the communication between the two sT 
through the^^et water canals, had not been interru^?J^^ 
It ho^^ever, for Amrou, the 

Lieutenant of the Khalif^Vi^tpiest of Egypt 
in the seventh century, to restore tli 5 ''^hole line of the 
canal from the Nile to the Arabian Gulf, as at that time 
there was no schism in the Khalifatc, and it was of import¬ 
ance to keep open the water communication between the 
novvly^couquered province*of Egypt, and the Asiatic capital 
of Islam. We may doubt the accuracy of the story that 
Anirou proposed to the Khalif to open out a salt water 
communication between the Arabian Gulf and the Mediter- 


* The anecdote was to this effect, that a youth who was in charije of a tutor 
at Alex.andria, slipped away from him nnd went on bo.'ird a vessel, which was 
bound to Clysma, and thence to India, and that in due coui:je of time the youth 
jcturned by the same route, and foujid that in the meaniime his tutor, not being 
able to account in a saiisUetoiy manner for the disappearance of his charge, 
liv'd been pul to death.—sec. 44. 
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ranean, and thatlhe Khalif objected to the piercing of the 

* 

isthmus, on the ground that it would open out the country 
to the foreigner. The story may be true in its main features, 
but th^ objection attributed to the Klmlif is probably 
apocryphal, as the foreigner, whom the priests of Memphis 
* were afraid of in the time of Pharaoh Necho, was not a 
western, but an eastern barbarian. 

The apprehension, which is said to have deterred several 
monarchs before the time of the Ptolemies, from completing 
the fresh water communication between the two seas, was 
founded on the supposed higher level of the Red Sea, which 
was believed to be from 25 to 30 feet above the level of the 
Mediterranean. The Ptolemies to'bk care to guard against 
any possible danger from this source by a system of sluices 
or locks. The term “ Clysma,” by wliich Lucian describes 
the terminus of the canal in the Arabian ^Gu)f, signifies in 
its ordinary sense a beach, or the wash of the sea which has 
formed a beach.It is stated by Ptolemy the Geographer 
that at the junction of the canal with the Arabian Gulf, a 
fort had been built in the time of the Rf)i4ians, where troops 
were stationed to guard the entrance of the canal, and to 
superintend the sluices or locks through which vessels 
passed from the canal into the salt water. The apprehension 
above alluded to, was not ascertained to be altogether 
visionary before 1847, when a Commission of scientific men 
of various nationalities un{lert,ook to determine the 
respective levels of the two seas.t The late Mr. Robert 

• In a Bunilar manner the sluices which united the canal ot UruK^s with the 
estuaiy of the Scheldt, gave to the port the name of licluse or Sluys. 

t It is singular that M. Lepere, the chief Civil JCnginecr, who accompanied 
General Bonaparte in his expedition to Egypt, should afrom some difficulty 
in making his observations have calculated the Red Sea to be 33 feet higher 
than the Mediterranean. Leibnitz, however, in his first tnemoir on the contjutst 
of Egypt, which the Minister Pomponne in 1672 submitted to Louis XfV., had 
pronounced the supposed difference in the level of the two seas to be a fable. 
The great French astronomer Laplace, amongst others, protected against 
Lepere's miscalculation. 


9—2 
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Stephenson represented Eng^land pn ^Sbt Coftimission. 
Their observations established the fact that the two seas 
had the same, level within a few inches. Mr. Robert 
Stephenson however, was of opinion that any would 
be silted up with sand and mdd in the course of a fe^years, 
and his opinion deterred fenglish capitalists from embarking 
on an undertaking ■w^iich had at that time received the 
appr^j^ pfthe Viceroy of Egypt. M, Ferdinand de Lesseps, 
whctwras Consif! for France, and resided at Cairo from 1832 
to 1839, was no doubt acquainted with the original scheme, 
which had been submitted to Mahomed Ali Pacha in 1834, 
by M. Lambca|tend another distinguished French engineer, 
and of which details were not worked out before 1838. 
It was on this occasion that Mahomed AU, having consulted 
the late Prince Mettcrnich, was advised by the great 
Austrian stattismaiijWhp approved the general scheme, that, 
if he undertook the enterprise, he should take care to have 
the canal neutralised tipaty. „Tiie 

however, of the p^ench engineers was ultimately abandoned, 
iiotwith^^^jj^jjjg^j^j a Dutch company undertook to find funds 
fSrits execution. It was reserved forM.Ferdinandde Lesseps 
to revive the idea after the deaths of ifahomed Ali and his 
grandson Abbas Pacha, the third Viceroy of Egypt.^ He 
had the advantage of the Report of the Commission of 
1847, and to M. Ferdinand de Lesseps^ belongs the honour 
of having successfully accomplished a work, which had been 
the dream of Egyptian Princes during countless centuries, 

* It wjU be found stated in sopie books, amongst others, in the Alntaitach de 
Gotha for 1878, which gives the 'genealogy of the luling tiunily of Eg>pt, that 
Abb.'is Pacha was the second Viceroy. The mistake has arisen from the fact 
that it is notgener^l^ known that Mahomed Ali who first obtained the title of 
Viceioy under an Imperial Finnan of 12th Febiuary, 1841, abdicated in favour 
of his adopted son, Ibrahim PachU. who was appointed Viceroy under a Batti 
Se/w)i^of ist September, 1848. IbtaWm, however, died before Mahomed AH, 
and was succeeded by Abbas Pacha, the son of Mahomed All's second son, 
Tussoun, as Third Viceroy. 
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and* until the 

level of ba^ b^i^ 'asceftaiit^d to be nearly 

identiCaJi^V-^- '■ ’ 

®^PP<^s®d tliatamt)h^stt}ie;nqfee^us schemes 
of canalisation, whith have ocenf^i^d from time 

td:tij!ie^he attention of the rulers of Lowe/Egypt, there 
wa^ oho. which contemplated a direct communication 
hetweeh the head of the Arabian Gulf ^nd the ancient 
Pelusiac mouth of the Nile. M. de Lesseps however had 
the good gense to appreciate the impracticability of any 
such scheme in the present day, and instead of undertaking 
a contest with the active forces of nature in a sea, whose 
roiling surf renders the site of the ancient Pelusium unap¬ 
proachable even by a boat, he preferred to form a new town 


in the midst pf Lake Menzaleh, and to open out an artificial 
channel through the black mud of a shallow )ake, in which 
the three most easterly of the ancient mouths of the River 
Nile are supposed to be now lost. 'Tliis Channel extends 
21 miles from Kantara on the mainland to Port Said, the 
new. town, which is built on an island appurtenant to a 
narrow strip of land that separates Lake Men^aieh from 
the open sea. Its dimensions are, or ouglit to be, 330 feet 
in width and 26 feet in depth. Although therefore the 
Charter .of 1856, whereby Mahomed Said Pacha, the 
■ fourth Viceroy of Egypt, granted to the Universal Company 
for the piercing of the Istonus the usufruct of a canal for 
99 years, has described Canal in the 14th Article as 
extending., from Suez. to Pelusium, its Mediterranean 
terminus does not abut on any ancient mouth of the- 
Great River of Egypt. The dyke from Kantara to 
Port Said is in fact an artificial projection^iuto the Pelusiac 
Guif, as bold in its conception and "as difficult in its execu¬ 
tion as the ambient brick Pyramid of King A.sychis, on which 
Herfidotus tells us that there was an inscription announcing 
that it was. more wonderful than any pyramid of stone, as 
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it was built of mud drawn np from the bottom of Lake 
Mceris by scoops fixed at the end of poles. Thousands of 
natives were employed in 'forming the dyke in Lake 
Menzalch through which the Canal of M. de Lesseps finds 
an outlet into tlie Mediten*anean Sea, and had it not been 
for the burning Egyptian sun which rapidly dried Ul? the 
mud as it was thrown up from the bottom of the lake the 
construction of guch a dyke across Lake Menzaleh would 
have been impracticable. 

We have alluded to the grant of the Viceroy, Said Pacha, 
of 5th January, 1856, as the Charter of the Universal 
Company for the piercing of the Isthmus. There had been 
a previous Act of Concession of 30th November, 1854, but 
the grant of 1856 is the more complete instrument, which 
stipulated the conditions under which the Company should 
be constitnte^l, and whilst it assured to the Company 
certain immunitie*s and advantages, it imposed on it certain 
charges and obligations. The more important of these 
obligations for the purpose with which we are at present 
concerned, are contained ^iu Articles XIV. and XV., 
which are as follows:—“Art. XIV, We hereby solemnly 
declare for ourselves and our successors, under the reserve 
of the ratilicatiou of His Imperial Majesty the Snllaii, the 
(irand Canal Marilinic from Suez to Pclusium, and the 
ports dependent thereon, open for ever as neutral passages 
for every kind of ship of cominei ce traversing it from sea to 
sea, without any distinction, Exclusion, or preference of 
persons or nationalities, subject to (moyennant) the 
payment of the dues and the observance of the regulations 
established by the Universal Company, the Grantees, for 
the use of the Canal and its dependencies. 

“Article XV. In pursuance of the principle laid down 
in the preceding Article, the Universal Company, the 
Grantees, cannot in any case accord to any ship, company 
or individual, any advantages or favours, which shall not be 
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accorded to all ships, companies or individuals under the 
same conditions.” 

Although we have spoken of the second grant of 1856 as 
the Charter of the Universal Company, if was subject to 
considerable revision, and the final instrument under which 
the Company was authorised to execute the Canal was in 
the nature of a bi-lateral contract between Ismail Pacha, 
the fifth Viceroy, and M. Ferdinand de Lesseps. It was 
this contract, bearing date the 22nd February, 1866, which 
was embodied in the Finnan of His Imperial Majesty the 
Sultan, bearing date the I9tli March, 1866. 

The original scheme of the Canal under the grant of 1856 
would thus appear to have contemplated its use by vessels 
of commerce only, and to have assuicd them of the 
neutrality of its waters as long as the Viceroy of Fgypt and 
the Ottoman Porte should be at peace with nations.'*^ 

His Highness Said Pacha did not liVc to witness the 
completion of the plans whj^lihe had sanctioned. He died 
in 1863, and was succeeded by^ Ismail Pacha, the second 
son of Ibrahim Pacha, and thc^grandson of the first Viceroy. 
It was with His Highness Ismail Pacha, the fifth Viceroy, 
that the Convention of 22nd February, 18O6, was con¬ 
cluded, to which reference has been already made as 
embodied in the Firman of His Imperial Majesty the Sultan. 
Under this Convention many matters were rc-arratigcd 
between the Viceroy and the Company, and certain further 
arrangements were concluded, under which it was provided 
that the Maritime Canal and all its dependencies should be 
subject to the Egyptian Police regulations. Further provi¬ 
sions were also made in case of the Egyptian Government 

* It appears from a Report presented by M. de I^es^eps to the Viceroy. Said 
Pacha, on 30th April, 1855, prior to the grant of 185C, that M. de Lesstps was 
required by the Pacha to make the Medltcri'anean outlet ofhis canal well to the 
eastward of the Damietta mouth of the Nile, so that it should not in any way 
interfere with the channel of the River.— Parlianu-nlary Paper\^ ^ 

(1876), p. 2. 
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being involved in war, and under Article X, it was provided 
that “the Egyptian Government may occupy within the 
circumference of the grounds reserved as dependencies of 
the Maritime Canal every strategical position or point 
which it shall judge nccessar^^ for the defence of the country. 
The occupatiomis not to cause any obstacle to the naviga- 
tioii, and shall respect the easements {servitudes) attached 
to the freeboards {frmcs-bords) of the Canal,” It has 
been already observed that this Convention was ratified by 
a Finnan of His Imperial Majesty the Sultan, so that it may 
be inferred from the language of Article X. of this Conven¬ 
tion that both the Viceroy^'and the Sultan contemplated 
the possibility of Egj pt being involved in war without that 
circumstance causing any obstacle to the peaceable naviga¬ 
tion of the Canal by vessels under a neutral flag. More 
than three y'^rs elapsed after the conclusion of this 
Convention before\he Canal was completed ; it was opened 
on 17th November, i86g, at wljirji jtime a scliemVof tbilnage 
dues was settled l^^he^ompany with the approval of the 
Sultan. 

A « 

It wptfiti appear that during the lirst three years after the 
opening of the Canal the traffic throxigh it was much below 
the expectations of the Company, and that in 1872 the 
Company, of its own authority, made an increase in the 
transit dues. It further appears that in that year the- 
British Government had commenced using the Canal for 
the conveyance of troops to India, and that the Canal 
Company under their concessioijs claimed the right of 
levying not only 10 francs per ton on the capacity of the 
transport ships, but also 10 francs per head on the passen¬ 
gers in them. Complaints arose in many quarters as to the 
illegality of the Company’s action in this matter, and in 
January, 1873, the Ottonfan Porte invited the European 

* His Highness Ismail Pach£ was not advanced to the rank of Khedive 
before 8th Ju. Cl X867. 
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Powe^rs to send delegates.to an International Conference at 
Constantinople to take into consideration a revision of 
the tariff of the transit dues of the Canal. The Conference, as 
proposed, wap held 'at Constantinople iij the autumn of 
1873, at which time the Company was barely paying its 
expenses, in consequence of which a qn*g^tion had been 
mooted amongst the Maritime Powers whether tJ-.y should 
not purchase the Canal from the Universal Company, and 
make arrange. aents for aboJishiiig all transit dues by com¬ 
pensating the Company. The Ottoman Covernmeut, how¬ 
ever, had taken an opportunity to make it known to the 
Maritime Powers that it could not admit, even in principle, 
the sale of the Canal or the formation of an International 
Administration on its own tc^ntoly^■^ The main question 
discussed at this Conference was whether Moorsoin's system 
of measuring the tonnage (>{ ships should not be approved 
by the Conference as the s)'siejn whicli, should be applied 
to ships trave’siiig the Canal, which was ruled in the affir¬ 
mative. The resolutions, lu>\vcver, of the Conference in 
approving that system extended its operation to steam¬ 
ships of war and to steam* troopships, and as the proch 
vcrhali conhrming these res^ihitioiis bore affixed to if the 
signatures of the icprescntatives of twelve European 
Powers, the Ottoman Porte itself being represented by the 


President of the Confoience and by two other Commis¬ 
sioners, it may bo inferred tJiat the use of the Canal by 
vessels of war as well as of coinjnerce has become, since 
1873, a matter of European concert. It follows, also, that 
the Sultan, in approving the R?:port of the Commission of 
1873 has enlarged the privilege of the Canal Company in 
respect of the class of vessels which it may of right allow 


♦ Despatch of Server Pacha to Musurua Pacha. loth January, 1872.— 
mentary Papers, No. 2 (1876), p. 161. 

t Annex to the Proch Verbal, No. 2i,in the same Parliamentary Paper 
p. 327; also, British and Foreign State Papers (1873.74), Vol. LXV., p. 799. 
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to pass through the Canal, and ^hat as long as the Pro¬ 
vince and the Empire shall be at peace with all nations the 
security of the navigation of the Canal is guaranteed by 
the neutrality o£ the .Territorial Power, which neutrality 
ail vessels passing* from sea to sea will be bound under,the 
Common Law 6/Nations to respect. On the other hand, 
if the Ottoman Porte should be at war with any other 
nation, the waters of the Canal would cease to be neutral 
as regards its adversary, and the adverse belligerent would 
be entitled to exercise all rights of war within the Canal 
equally as within any other part of the Ottoman terri¬ 
tory. - Such rights, for instance, might have been exercised 
by Russia during the war between that Power and the Porte 
In 1877. But at that time many of the European Powers 
had found it both economical and convenient to send their 
tioopsliips and their relief corps, as wtII as their ships of war, 
through the Can*al t© their settlements and possessions in the 
far East. Great Britain had taken the lead of other nations 
in her use of the CJanal, and the vessels of commerce and of 
war under the flagof England which passed through the Canal 
in 1877, were nearly fonr.jftftljs of the whole number that 

tjaviij.sed the Canal, under the flags of -flftsen nations, 
Russia and Turkey not being in that year included amongst 
them. It could cause no surprise therefore to Russia when 
the Earl of Derby, after declining to adopt M. de Lesseps’ 
proposal for the neutralization of the Canal by an Inter¬ 
national Convention, intimated to the Russian Ambassador at 
Loudon, that an^^.attempt to blockade or otherwise to inter¬ 
fere with the Canal or its approaches would be regarded by 
Her Britannic Majesty's Government as a menace to India, 
and as a grave injury to the commerce of the world. It 
was in a corresponding spirit that Prince Gortchacow 
K^plied, that Russia considered the Canal to be an inter- 
i-.ational enterprise, in which the Commerce of the whole 
World was interested, and which ought to be exempt from 
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all belligerent attack. ** Give me a fulcrum on which I 
can rest my lever,” was the great astronomer's saying, “ and 
I will move the globe.” We have in Prince Gortchacow’s 
answer the recognition of a principle upon which the two 
European Powers, who have the largest interests in Asia, 
have both agreed, namely, that a work, winch the construc¬ 
tive genius of man has after many vain efforts at last ac¬ 
complished in the interest of both Hemispheres, shall not be 
at t^jjp-mercy of his destructive genius under the pretext of 
belligerent right, if a single European nation should choose 
to pick a quarrel with the Ottoman Porte or its dependent 
State. A further important fact has been established by the 
recent military operations of the Biitish army in Egypt, 
that an agreement amongst the nations of Europe to abstain 
from blocking the navigation of the Canal, if any of them 
should be unhappily at war with Egypt or with the Ottoman 
Porte, need not interfere unduly with their nght of invading 
the enemy’s terra firma. It will, in fact, not be necessary, 
even if the banks of the Canal have to be occupied as a 
base of military operations against the Capital of Lower 
Egypt, for the navigation oCtlie Canal to be closed against 
neutral vessels passing from one sea to another. Iheir 
transit may be liable to some temporary obstruction, but 
their traffic need not be permanently suspended. Under 
these circumstances, it is obvious that an International 
Concert to exclude any enemy of the Porte from making, 
the Canal a base of military ojMjrations against Lower 
Egypt, is not called for by any necessities of neutral com¬ 
merce. To clothe the Canal with such a conventional 


neutrality would, in fact, operate to make Lower Egypt im¬ 
pregnable from the side of the Isthmus, for without such a 
base it would be idle for an enemy’s army, equipped with all 
the modern appliances of warfare, to attempt to penetrate 
into Lower Egypt through the Desert. Wc may dismiss 
altogether the idea of neutralising the Canal by an Inter- 
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national Act in the sense in which, the Black : 

declared to be neutralised under the 

Treaty of Paris of 1856, namely, by excluding of 

war from navigating its waters^. The Maritime l^o^^ahave 

in anticipation nfcgatived suth a proposaj, by :'tliei'r 

current use of tjje Canal for the transit.of their 

war and their steam transports laden with ammunition aijd„. 

troops. 

The question,,of an International Protectorate of the 
Canal rests upon le*ss exceptional grounds, but a Protectorate 
is a term of very varied import,, whilst it generally implies 
positive action under circumstances which, if not very care-^ 
fully defined, may l^ad to international complications more 
serious than those which it was designed to obviate'.: It 
must be observed, however, that a Protectorate of an active 
character cannot of right be exercised over the Canal by 
any concert of the Christian Powers without t^e consent of 
the Ottoman Porte, and the antecedent combination of the 
Protectorate of a Foreign Power with the Suzerainty of the 
Porte in the case of the Danubian Principalities is not an 
encouraging precedent for the' Porte, regard being had to 
its results. On the other hand, a common Protectorate 
cannot lightly be undertaken by the Maritime Powers, as it 
savours very much of a collective guaranty contra quoscunque, 
and such a Protectorate, as already observed,'unless care¬ 
fully guarded, might give rise to embarrassing complica¬ 
tions amongst the Signatory Powers. There is one mode 
of obviating the occurrence of disputes between the Pro¬ 
tecting Powers as to the modus operandi in the case of a 
Common Protectorate, namely, by a delegation of their 
authority in the form ofaJinandate to one or more of the 
Powers which have the greatest interest in the free navi¬ 
gation of the Canal. It is clear, however, from a communi¬ 
cation made by the German *Charg^ d'Alfaires at London 
tv Earl Granville on July 27th, 1882j that Prfiace Bismarck 
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was, averse at that time to the co-operation of all the Powers 
in' feuch a mandate, as the result of such a mandate would 
be to create an unlimited responsihility for the measures 
resorted to, without any control over them, and without 
, possibility of withdrawal.* 

Supposing,” continues Earl Granville*$despatch,! “the 
Conference to come to an agteement that the protection 
of the Canal must he undertaken by the European Powers, 
Prince Bismarck thinks such an arraifgement could only 
«be accepted tmanimously on condition that all the Powers 
interested should take part in it, with equal rights as to 
measures of ’police for the Canal. Those measures 
of police, should, in his Highness’s opinion, be mari- 
timfe, and any steps for guarding the Canal ought to be 
the subject of discussion iu each individual case. Prince 
Bismarck thought that public opinion would be in favour of 
an arrangement of this kind and Germany would be ready 
to take part in it. The Austrian, Italian and Russian 
Governments also shared his view.” 

Prince Bismarck on this occasion appears to have mis¬ 
conceived in some degree the purport of Earl Granville’s 
immediate communicalion, which had in^view only a tem¬ 
porary measure of protection for the Canal during an 
abnormal state of affairs, during which the de jure Govern¬ 
ment was not in a position to assert its rights and to dis¬ 
charge its responsibilities towards other nations. Eail 
Granville, in replying to the Prince’s communication, stated 
very concisely the views of the British Government with 
regard to the protection of the Canal for an unlimited time. 

The same language was used by Uaron Hiibchfuld at Berlin in communi 
eating the views ol the German Government to the Italian Ambassador at 
Beilin.— Documenh Diplomahci. QuesHone 4i (iSbi-Sa), p. 3^2 and 

p. 344, presented to the Camera del Deputati by the Ministet of Foreign 
Affairs, Mancinl— {Uatian Great Buok.^ 
t Despatch of Earl Granville to Sir J. Walsham, of July 28th, 1882.—B/wc 
B 9 okf Egyptf No. 27 (2882), p. M 3 * 
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“ We considered the permanent obligation to maintain its 
security to rest upon the Egyptian Government. In its 
default, recurrence maybe had to the Sovereign Powei.” 
This view of the obligation of the Egyptian Government to 
maintain the secufity of the navigation of the Canal is in 
accordance witli the terms of the Convention of 22nd 
February, 1866, already alliftled to as having been ratified 
by the Firman of his Imperial Majesty the Sultan. Under 
Article g of that Convention it is stipulated that the Mari¬ 
time Canal and alf its dependencies remain subject to the 
Egyptian police, which shall be freely exercised therein as 
elsewhere in the territory of Egypt in a manner to assure 
the good order, the public security, and the execution of 
the laws and regulations of the country. It may be observed 
that it is not unusual to speak of the Canal as if it were 
French property. The truth is that a French Company has 
the usufruct of the waters of the Canal for a term of years, 
after which that usufruct reverts to the Khedive, meanwhile 
the property of the territory through which the Canal passes 
remains vested in the Khedive, and the supreme dominion 
over it rests with his Imperial. Majesty the Sultan. 

The case, how’ever, oFvis major is not provided for by the 
Convention of 18G6, nor was it within the scope of such a 
Convention to provuh; for the emergency of a war in whidi 
cither the province of Egypt or the Empire should be 
involved, and yet it is precisely in the case of such a war 
tliat the navigation of the Canal may of right be blocked, 
and the commerce of both Hemispheres interrupted. Surely 
it would be possible for tlic nations of Europe to come to an 
understanding to prevent such a calamity, and if it be not 
possible to eliminate war altogether from the catalogue of 
remedies for International wrong, it would be a discredit to 
the civilisation of both the Christian and tlie Moslem world, 
if they cannot arrive at a common accord that the com¬ 
munication between the two seas, so full of benefit to 
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mankind, shall never be blocked under any pretext of 
belligerent right. 

One proposal that has been made is that the Canal 
should be invested by a common accord of |he Powers with 
the maritime of a natural strait between two seas. 
Such a proposal,'however, would go too ‘far in time of 
peace, as a natural strait of the sea is open to the free 
navigation of all vessels without payment of transit dues. 
There may be exceptions, however, as in the case of the 
Sound dues recently abolished by an European concert, but 
those dues rested on ancient custom, in which the European 
Powers had from time immemorial acquiesced. On the 
other hand, the proposal would not go far enough in time of 
war, as although all acts of warfare would, under the 
Common Law of Nations be forbidden to the vessels of 
other nations within the limits of a territorial sea of the 

K 

Porte, as long as the Porte itself should lAi; at peace, the 
prohibition would cease as soon as the Porte should be at 
war.' What seems to be required is some Diplomatic 
declaration on the part of the European Powers of a self- 
denying character, which, without complicating the question 
by any fiction of Public Law as to the maritime status 
of the Canal, would operate to secure to the vessels of all 
nations not engaged in wai^ with the Porte a peaceful 
passage through the waters c the Canal. The principle 
involved in a self-denying Act of this kind has already 
found favour with the Europ€;^n Powers who have been 
more especially mixed up during the present century with 
the affairs of the Levant, and the recent conference at 
Constantinople on Egyptian affairs inaugurated its first 
session by the signature of a self-denying ProtocoP*' after the 
model of that which the Powers adoptetfat the Congress of 
Berlin, and which was itself framed after the model of a 

* PiirUannmUiry Puptfs, Jif'ypt, No. ii (z8<i2), p. S6. Italian Orcen Buuk, 
p. 231. Bluu Book, No. 17 (1882), p. 72. 
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Protocol inserted in the Triple Treaty *of London of 
July 6,1827, when Russia, France, and Great Britain entered 
into an alliance to bring about the independence bf^i:eece. 

The secret history of the origin of thie Protocol has 
lately been disclOsed'by the publication of a despatch from 
the Austrian Ambassador at St. Petersburg to ^he late 
Prince Metternich, recounting a conversation with the 
Emperor Nicholas which took place at St. Petersburg in 
1828.^ The Duke of Wellington had been despatched by 
Mr. Canning in 1826, upon the accession of the Emperor 
Nicholas, on a special mission to St. Petersburg, with a view' 
to bring about an understanding with Russia as to the 
means of putting an end to the general disorder 6f the 
East, consequent on the powerlessiiess of the Porte f to put 
down the Greek insurrection. The Emperor Nicholas 
suspected England of an interested motive^ and it was in 
pursuance of ‘Ihis idea that he proposed to the Duke the 
drawing up of a sCif-denying Protocol. The Dpke took a 
few days to 'reflect, and finally accepted the Empferor’s 
proposal. The formulation of an article seems to have 
been undertaken in the first place by Prince Lieven and 
Coun^ Nesselrode, while the Duke made some slight 
amendments in it, after which it received the signatures of 
the Duke and of both the Russian diplomatists. The 
article as agreed to on this occasion was adopted in almost 
identical terms by the Conference at Constantinople,, and 
received the signatures of the representatives of Germany, 
Austro-Hungary, France, Great Britain, Italy and Russia 
on 23rd July, 18S2. The Porte was not'a party to this 
Protocol, as it had not at at that time consented to parti¬ 
cipate in the Conference, and its accession to the Protocol 
was unnecessary. “ The Protocol was thus worded t’—' 

* Met^irs 0/jprince Metternich. Vol. IV., p. 487, 

+ D(spaiche$^ Corrcspondatcet and Mevioraada of FJd. Arthur, Duko of 
Wfllingtdn. New Series. Vol. IV., p. 57. j. Murray. London. r87i. ’ 
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“The Governments represented by the undersigned, under¬ 
take (in any arrangement which may be made in consequence 
of their concerted action for the settlement of the affairs of 
Egypt), not to seek any territorial advantai!^, nor the con¬ 
cession of any exclusive privilege, nor ^ny commercial 
advantage for their subjects, which those of any other 
nation shall not be equally able to obtain.”^ The words 
within -the parenthesis were added at the suggestion of 
France, and served to limit the operation of the Protocol to 
the matters with which the Conference was specially 
concerned. 

* » 

It is in the spirit of the Protocol that we think the question 
of the freedom of the navigation of the Suez Canal at all 
times should be approached, and a recent despatch from the 
Italian Minister of Foreign Affairs to the Italian Ambassador 
at London, may be taken to intimate that Italy would be 
disposed to regard with favour a proposal to assure at all 
times the free navigation of the Canal by the collective 
action of the European Powers.t An International Act of 
a self-denying character on the part of the Christian Powers 
alone, would meet all the requirements of the case as regards 
the assurance of a free passage to neutral vessels, if any of 
the Signatory Powers should be at war with the Ottoman 
Porte or its vassal State. The authority of the Suzerain 
Power need not be invoked to give validity to a voluntary 
arrangement amongst the Christian Powers, that they will 
not enforce their belligerent righfs within the waters of the 
Canal, against vessels under the flag of any of the Signatory 
Powers. But the Porte, which was formally admitted in 
1856 into the European Concert of Public Law ought, in its 
own interest, to welcome such an Act, aud should be the 

* Parliamntary Papers, Egypt, No. 11 . Q882), p. 86. Italian Green Book 
(ProtocoHo di Disinteresse), p. 331. 

^Italian Green Book, p. 379. Despatch of M. Maocim» dated Rome, 28th 
June, 1882. ' 
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first to affix its signature to it, as supreme Territprial 
power. ,■ 

In suggesting an International Act ofa. ^If-denjang 
character, we do^not mean to suggest that its scope shopld 
be limited simply to non-interference with the navigation of 
neutral vessels Vithin the Canal, at times when tBe Porte 
can no longer afford them the protection of a neutrM 


territoryThe usufruct of the Canal and its dependencies 
has been granted-to a Foreign Company for a certain number 
of years in the'interest of the commerce of the world, and 
upon the faith of that grant the Company has created the 
Canal at its own expense, and maintains it by dues levied on 
, passing vessels. It would be a desideratum in the same 
interest in which the Canal was constructed, that the 
European States should concert with one another to avoid 
inflicting unnecessary damage upon the works -of the 
Universal Compqpy, and if the necessities of war should 
entail damage upon the works of the Company, they should 
agree that the party inflicting the damage should repair it 
as prorriptly as possible. Suph was the recomnlendation of 
the Institute of International Law, at its Session in Brussels 
in 1879, such a recommendation needs only, we believe, 
to be announced, for it to win the suffrages of the civilised 
world. The oracular warning of the Priests of Memphis 
has been fulfilled, that the Ruler of Egypt who should open 
out a water communication between the two seas, would 
labour for the benefit of the Foreigner. Let the Foreigner, 
in requital for that benefit, abstain as far as possible from 
injuring the works of the Canal, and if damage to them 
should be unavoidable from the exceptional necessities of 
war, let the return of Peace witness their restoration at 
the hands oi the Pourer which has caused the damage. 

V .. Travers Twiss. . 


The Temple, t3th January, 1883. 



n.~THE LATE PROFESSOR ^^SWELL- 

LANGMEAD. 

M ore than twenty yfears have passed since the friend- 
ship, which ultirhately ripened into out joiht cohduct 
oi the Law Magazine and Review, was formed between 
myself and my valued colleague, in those happy old 
Undergraduate days that never fade from the memory of 
any University man. 

It IS impossible to think of those days without calling to 
mind some who were friends of us both, and whose early * 
promise of a brilliant career was cut short almost at its 
threshold. And among these, more particularly, Lockhart' 
of University, my very dear friend, “ consmnmatus in brevi, 
explevit tempora multaJ* 

Of. TaswelULangmead’s own career, indeed, it may 
be said without exaggeration that it was really only 
'just commencing. For although his Oxford days brought 
him much University distinction, those honours, which he 
always wore so unobtrusively, seemed for a long while 
destined to be of no practical avail to him in the world , 
ontside OUT Alma Mater, And it was, in the end, to the 
principal work of his life, his English Constitutional 
Hktory ’ from the Teutonic Conquest to the Present Time 
fLondon: Stevens and Haynes), *of which the first 
edition, published in 1875, was soon exhausted, that 
Langmead’s reco^itlon as a master of his special subject 
would seem most properly to be ascribed. The bent of 
Langmead's mind towards 'Constituti<*nal studies was 
shown during hU Oxford days, when he obtained the 
Sunhope Prise 18.66, as author of an Essay on the 
Reign of Richard IL Of this Essay, indeed, he was able 
to incorporate some portions in his subsequent History, 

’• ro—a 
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and ■ he was not one who would cite C>r incorporate any 
previous writings of his own without being satisfied of their 
aptness to the purpose in view. 

In the old School of Jurisprudence and Modern History, 
as it existed our day, Taswell-Langmead found the 
natural goal of fiis efforts as regards the Schools, and the 
just expeefations of his friends were amply fulfilled, for he 
took his B.A. degree in the Michaelmas term, of 1866, 
with a First Class in that School. I think that few 
of those who went up for Law' and History Honours 
in those days failed to appreciate the characteristic 
excellences of the combination of studies which was 
-then set before us. Changes many have come to pass 
ill the Final Schools as well as in others. And some of 
these changes, doubtless, have advantages which we who 
have left the Ucuiversity precincts are perhaps not so readily 
capable of perceiving as those who are still on the spot. 
But I have always felt a deep and lasting gratitude to the 
old School in which Langmead and I took our degrees, 
because Lhave felt, and still feel, that it taught me much 
which I should otherwise, in all probability, never have 
learned at Oxford, And all that one learns in undergraduate 
days seems to become part and parcel of oneself as no other 
learning, I think, ever does. 

In 1867 Langmead added yet another academical distinc¬ 
tion to his already fi.ll list of honours by obtaining the 

$ 

Vinerian Scholarship in Law within the University. In 
pursuance of the terms of that Scholarship, he presented 
himself for examination for the ' degree of B.C.L., 
which he took in 1869. But, singularly enough, he 
never took his Master’s degree, though he was contem¬ 
plating proceeding to the Doctorate in the Faculty of Law, 
rurd had even, from time to lime, studied -a special subject 
in Roman Law for a Thesis. His clear grasp of .that won¬ 
derful Legal system, which must have appealed strongly to 
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his own singularly lucid and eminently administrative mind, 
cannot but cause regret that Langmead's Doctoral Thesis 
should never have gone the length, so far as I am aware, d# 
even a rough draft. • 

Although so conversant with Roman and English Law, 
the disinclination which Langmead always felt for rapid 
writing prevented his enriching the pages of this Review to 
the extent which might have been expected. He wrote 
seldom, but when he did write it was in the nature of a 
Treatise rather than of an ordinary article, and on subjects 
which were akin to some of his special studies. I do not 
find that I can point to more tlian two articles from Lang- 
mead’s pen during the seven years that*we were associated 
in the conduct of Review. In May, 1876, he gave us 
the benefit of an elaborate discussion of an interesting Con¬ 
stitutional question, which is still a question of the day, 
viz.j^he “ Representative Peerage of Scotland and Ireland.” 
And in May, 1878, he wrote an exhaustive article on “Parish 
Registers,” which was recently reprinted for private circu¬ 
lation, with a Preface by his old friend, Mr. W. C. Borlase, 
M.P., on introduction of his Parish Registers Preserva¬ 
tion Bill, which Langmead drafted for him. 

But although my colleague wrote little, las counsel and 
his guidance never failed this Review until strength itself 
began to fail him. 

It was only a very little while before the appearance of 
the fatal malady which struck *him down so rapidly, that 
the Council of University College, London, bestowed upon 
Taswell-Langmead what was to be the crowning distinc¬ 
tion of his life, and the final recognition of what may in 
truth be called his life’s work. With so congenial a career 
before him as^hat of a Professor of Constitutional Law and 
History, Langmead’s future seemed very bright. WJiile it 
was at its brightest the shadow was falling, though we 
knew it not. Some there will be whose memory of him will 
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centre round that portion alone of Latigmead’s life when 
the news of his'election went the round of ' the 4aiiy press, 
and made him, against his will, a person of distinction among 
the gmests assepibled at the Hotel de Hollandeat Kreutz- 
nach, in the early summer of 1882. Those who were amdng 
that number, whether English, Scottish, or German, and 
who may resid these pages, will, I feel sure, not have .for¬ 
gotten the English Professor who whs their fellow-sojourner 
for two months of the Bath season of last year, and whose 
shortdjved career was at an end before Christmas, It is 
useless to speculate on what Taswell-Langmead might have 
accomplished had longer life, been granted to him. That 
he would have thrown himself with interest and zeal into the 
‘work of his Chair at University College cannot be doubted. 
And he would probably have added to his already w'ell 
established reputation as an author on Constitutional Law 
and History by'fresh substantive works, as well as b}* the 
revision of first book. Ho.w thorough that revision 
itself needed to be to satisfy his conscientiousness, may be 
estimated by any who compare the two editions which 
Langmead lived to see through the press, I feel sure 

that he would have given us more than this had he remained 
longer among us. His keen interest in the antiquarian side 
of legal studies is evidenced by his repeated attempts to 
urge on Government the duty of the preservation of the 
Parish Registers of England as National Monuments. 
Commencing with Notes and QuerieSy proceeding with the 
publication of a Pamphlet on his own responsibility, and 
concluding with the article in the Law Magazine and Review 
of May, 1878, and the drafting of Mr. Borlase’s Bill, 
Taswell-Langm’ead’s name should ever be honourably asso¬ 
ciated with the proposal for the National Guardianship of 
these National Archives. 

©escended paternally from an old West of England 
stock, now, I believe, almost entirely extinct in liis 
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own of tbou# stifl- to be 

mefd’s interest in genealogical studies '^ers to 
He ever carried with him, from one ^ 

another, a fragment pf the old Manor House 
in Somersetshire, the seat of his forefathets. ^his^^o . 
singularly enough, formed the subject of “ ^ * 

A^mry (London: Elliot Stock) for November last, wW 
L^ead was yet alive, by the Rev. Henry Haj^an, D.D., 

late Head Master of Rugby, who cites-Taswell-Langmead s 

oti account of the Parish and Manor m the 
EnHandMc^gazinc for Dec. 3, 1.864, and also a pedigree of h s 

familyinAft 4 itaeuGw.«/ogfr««m.mirffra(London:Mitchel 

fnd Hughes), for July, rS^a, likewise, I behev. contn^ 
bv Langmead. His maternal descent, and his represent 
tion of a branch of the Taswell family, was eventually 
marked by Langmead’s assumption of tliat surname in 
addition to his patronymic. The name of Taswell has an 
interest not confined to Europe, for it is commemorated m 
that Virginia of which Queen Elizabeth was described as 
Empress in a County which enshrines the memory o 
Governor Tazewell, and is to this day known as Tazewell 
County. Some of Langmead’s own near relatives bore 
the name under the form of Tanswell, in which form 
may be connected with Literature through the History and ^ 
A^atdties of idte Parish of Lambeth, written by Langmead s. 

2 j”"" ’■‘r T“t1S 

been three principal variations of orthography, TansWdl, 
Tazewell and Taswell, of which my friend 
last and, I think, the most euphonious. I 
that our kin beyond sea, who are so eager o 
links With the old country they love so well, will take care 
to the link which connecjed my coUeagu^, Taswdl- 
' Lanliead, with , the. Old Dominion of Vir jn.^ It 
not without a lively feeling on our own side of this genea 
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logical affinity that we responded editorially to the proposal 
which reached us,some time after assuming the conduct of this 
RevieWf to exchange with the Virginia Law Journal, .We have 
ever since continued in friendly relations with our esteemed 
Virginian contemporary, and have drawn attention from 
time to time to Virginian Judgments. I do not doubt that 
the memory of Taswell-Langmead will be duly honoured 
in Virginia. 

How imperfect this brief sketch of my valued friend 
and colleague must needs be. none can feel more keenly 
than myself. But his character was so retiring, his 
diffidence so persistent, that he never really put forth 
all his power, and he has consequently left us with less 
* materials than we ought to have had for raising a cairn 
to his memory. ^Nevertheless, I hope that those who may 
read these pages will cari'y away some feeling of the loss, 
which I have endeavoured to show is a loss, not only to his 
personal friends, but also to the ranks of the English Bar, 
and of English Historians, in the taking from among us 
of my dear old friend, Taswell-Langmead. Sit ei terra 
levis! 

C. H. E. Carmichael. 


III.—MR. WENDELL HOLMES ON THE COMMON 

LAW.^ 

^^HE Mayflower carried across the seas something more 
than a precious cargo of human souls: the ship was 
freighted also with the rights attaching to those human 
souls, incorporeal, mighty, and undefined rights collectively 

c _ 

known as the Common Law of England. From that time 
down to 1776, tins body of I^ws had two homes, one bti^ither 

* Eleven Lectures on the Common Law delivered at the Lowell Institute in 
Boston, U.S. By O. W. Holmes, Jun. Boston: Little, Brown & Co. x98x. 
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side of the Atlantic; then the cord of unity was severed and 
the growth continued independently, each portion however 
recognising the power of the other. With the later additions 
to this common foundation of the laws of the two countries 
Mp. Holmes does not deal, and we thinic advisedly; his 
eleven' lectures are only concerned with fjie elements of 
which the law is composed and are devoted to the following 
subjects :—Early forms of Liability : The Criminal Law: 
Torts : Trespass and Negligence : Fraud, Malice and Intent 
The Theory of Torts : The Bailee at Common Law : Pos¬ 
session and Ownership. Contract: i. History: ii. Ele¬ 
ments: iii. Void and Voidable. Successions: i. After 
death ; ii. Inter vivos. The sequence of the lectures shows 
at once the author’s aim: to treat the subject in what must 
have been the historical stages of its growth; starting with 
what evidently must have been the events to which first 
notions and earliest forms of law attached^ to trace how other 
events happening, first notions and early forms had to be ex¬ 
panded and fitted to meet the new occasion for them ; then 
as the relations between men multiplied and became infinitely 
varying, to show how the first notion, by many expansions, 
developed a multitude of kindred notions springing from the 
c®rnino» stock, until the mass of them became a body of 
law sufficient, or presumably sufficient, to deal with occur¬ 
rences of all sorts ; to show how the early form, by different 
applications of it, engendered kindred forms, till collectively 
they grew up into a procedurG' sufficient, or presumably 
sufficient, to invoke any portion of the body of law as 
occasion demanded: and finally how a Law thus came 
to be developed, fitted to deal with all emergencies, the 
Law which has in later centuries been called the Common 
Law, 

. But the study of the growth and administration of the 
Commoti Law at once branches out into two distinct 
enquiries : first, the discovery and application of the 
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existing Common Law to a set of events resembling, 
but not identical with events that have occurred before; 
secondly, the extension of the existing Common Law to an 
entirely new set/)f events. And first, as to the discover and 
application of eitisting Law. From*' the manner in Wh|oh 
it has been called into being, it is evident that the principles 
of which it is composed are in reality decisions of early 
Courts handed down by or recorded in the reports in, 
the Year Books: therefore, in applying the law to 
any set of circumstances, the first step is to discover 
whether it is on “all fours” with any other set before 
adjudicated upon: if, as sorpetiines happens, the search is 
successful, the new decision follows the old precedent and 
• the work of the Court is easy : but if the search is unsuccess¬ 
ful, it becomes necessary to ascertain to what group the new 
set of circumstances is more nearly allied. To this most 
important step‘Mr, Holmes directs our attention on more 
than one occasion. The group to which the set of circum¬ 
stances before the Court more nearly approaches, consists 
in reality of the infinite permutations and combinations of 
a given set; under one arrangement the law has decided 
that no blameworthiness attaches to the defendant;'under 
another arrangement that blameworthiness does^ttacL; 
these two arrangements would very frequently appear to be 
widely different in themselves and the distinction between 
them clear when stated broadly. “ But as new cases cluster 
round the opposite poles aud begin to approach each other, 
this distinction becomes more difccult to trace; the deter¬ 
minations are made one way or the other on a very slight 
preponderance of feeling, rather than of articulate reason; 
and at l^st a mathematical line is arrived at by the contact 
of contrary decisions, which is so far-arbitraiy that it might 
equally well have been dravyn a little farther to the one side 
or to the other, but which must have been drawn some¬ 
where in 'the neighbourhood wliefe it falls.” The illhstiu- 
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tions given l,y Mr. H^taes are apt, and from the study of 

them- he defines very clearly the functions oT Ju^e and 
Jury, The regions belonging solely to the Ju geare o 

surrounding the opposite poles, which it should tejbserved 

are continually changing and presumably also coii,tinua y 
approaching to one another; the region of;the Jury is the 
debateable land between the penumbra on either side ot 


the line of partition. ^ < a 

The third stage introduces much graver difficulties ; anti 

we should like to have seen these difficulties treated by our 
author with his characteristic vigour and power of S'lbtle 
analysis, the process, or rather the manner m winch the 
process is usually worked out, brings into clear light the 
inherent defects which lie not so much in the Common ■ 
Law itself as in the administration of it; that is to say, m 
its growth, or the manner in which its principles are ex¬ 
tended or fresh principles added to it. The”set of circum¬ 
stances on which the Court is called upon to adjudicate 
may neither be on “ all fours ” with any other set already 
adjudicated upon, nor in any way resemble any ^oup so as 
to be included within it., as a rariety up to this time uncon¬ 
sidered. The Court is then driven from a declaration of 
the Common Law to a declaration of Common Sense. 
This amounts to a declaration of what, in its opinion, is the. 
Common Sense view of the case before it, and necessitates 
the somewhat arbitrary further declaration that such view, 
being the one taken by Common gense, is the Common Law 

applicable to the occasion. * 

That Law should depend on anything so vague as 
Common Sense which, after all,' is nothing but a mere mean¬ 
ingless expression, the interpretation of which must of 
necessity vary with the powers and capacity of every man 
who sits upon the judicial bench, is much to be regretted , 
but is a blot which cannot be eradicated from any system 
whose foundation is a Common Law. The Common Sense 
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view of a case would doubtless be, made to include the 
moral view of the case; this must vary accor4ing to the 
piety of the Judge and would precipitate us into a sea of 
troublesarguments would become a series of common¬ 
places as to moral obligations, obligations imposed by 
opinion, and obligations imposed* by God; and thus, as 
Austin pointed out with much emphasis while criticisirig 
one of Lord Mansfield's moral decisions, “ moral obliga¬ 
tions being anything we choose to call so, for the precepts 
of positive morality arc infinitely varying and the will of 
God, whether indicated by utility or by a moral sense, is 
equally matter of dispute, a decision which assumes that 
the judge is to enforce morality, enables the judge to enforce 
just whatever he pleases.** Let us take an example. It 
is [said to be] the Common Law that there is no Copyright 
in immoral, irreligious, seditious or libellous books ; if it is 
the Common iTaw, the principle rests on one decision alone, 
Stochdalev, Onwhyn (5 B. & C., 173) in which Chief Justice 
Abbott declared, Bailey, Holroyd and Littledale, JJ., 
assenting, that the judgment of the Court proceeded upon 
the plainest principles of Common Law, founded as it is, 
where there are no authorities, upon common sense and 
justice; and that it would be a disgi'ace to the Common 
-Law could a doubt be entertained upon the subject. And 
the principle received a yet more remarkable extension in 
Wright V. Tallis (9 Jur. 946) where it was held that no Copy¬ 
right could exist in a work fraudulently published'as tjie 
work of another person than the real author, because it was 
a species of obtaining money by false pretences. Mr. 
Holmes, although not specially noticing this incorporation 
of Common Sense into Common Law, and the consequent 
excrescences disfiguring the system, treats ^t some length, 
and in an able manner, another principle supposed to lie at 
the root of the Law ; this is the ideal standard of general 
and special behaviour now well understood in many cases, 
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but in doubtful cases to be determined by twelve ordinary 
men drawn haphazard from the community without refer¬ 
ence to their capabilities for the task, the behaviour which 
any one member of that community is required to act up to. 

We come now to the second branch of the inquiry, the 
extension of the Common Law existing at any epoch to an 
entirely new set of events. The step we have just noticed 
is of course an illustration of this, but the subject covers a 
much wider field of observation and introduces the other 
great source of Law, the statutes passed by the governing 
assembly of the State : it is in reality the growth of Law to 
meet the new necessities of successive eras in Civilisation. 
And here it is a relief to turn from our own commentaries, 
ponderous in form and sense, to the charming pages and 
accurate, though perhaps somewhat too minutely analytical 
and occasionally too diffusely historical manner, of Mr. 

I < 

Oliver Wendell Holmes, junior, the worthy son of a most 
worthy father. 

As we have said, the plan adopted is to find by the light of 
history the germ of Law as existing in the earliest social con¬ 
dition of mankind, and to trace its aftergrowth and develop¬ 
ment to meet the changes in these conditions which have 
resulted from the progi*ess of civilisation; this germ is 
evidently to be discovered in the earliest form of liability; in 
Law stepping in to check the licentious growth of vengeance, 
and to grant in lieu thereof and in moderation the redress 
demanded and exacted by that Commonest of human pas¬ 
sions—the universal passion common to man and beast. 
Mr, Holmes points out, and we believe he is the first who 
has done so, that vengeance for an injury received was not 
only directed against the person, but also, against the thing 
causing the injury, and very frequently against that thing 
alone. From the example in Jewish law relating to death 
caused by the goring of an ox, contained in Exodus 
xxi., ‘28, where it was provided that the ox should be stoned 
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and not eaten, and the owner be quit, our author turns to 
the system of vengeance against the thing injuring Sanc¬ 
tioned by the Greeks,- under which, as late as the second 
century after Christ, men “ still sat in judgment on inanimate 
things in the Prytaneum thence to find in the Roman law 
similar principles applied to the noxce deditio and consequeitt 
results; thence to notice the surrender of animals sanc¬ 
tioned by the early German law% relating .in passing how 
disgrace fell on a family among the rude Kukis of Southern 
Asia, if a tiger had killed or a tree had fallen on a member 
of it, until the tiger were slain and eaten or until the tree 
were cut down and scattered in chips. Pursuing his re¬ 
search he finds vestiges of the same principle in the 
Kentish law of the seventh century, in - the old Scotch 
law, in the escheat and deodand of English law, in an in¬ 
teresting decision of an English judge in 1333, and as late as 
1676 still a trace in a decision of Twisden, J., until at length 
the inquiry arrives at the maritime lien of modern law:' 
this Mr. Holmes considers, and we think rightly, to be a 
survival of that old legal recognition of the earliest method 
of obtaining redress—vengeance. The theory is borne out 
in a remarkable manner by the fact that many of the pecu¬ 
liarities of the l.xW of maritime lien fit in with provisions of 
the ancient law of vengeance against the thing. We con¬ 
fess, however, that we are somewhat surprised to find 
that the whole doctrine of lien is not included in this 
original theory, and not merely the one form of it relating 
to ships in their personal capacity. Surely, the trace of 
vengeance against an inanimate object which has become 
the cause of damage sustained is very apparent in the rule 
of the law of lien as given by Blackstone :—“ Every person to 
whom a chattel has been delivered for the purpose of 
bestowing his labour upon it has a lien thereon, and may ^ 
withhold it from the owner until the price of that labour is ‘ 
paid.” 


A 
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Springing, too, from venge^ce is tho CrimmsCl Law; 
and our author points out' that redress is as important 
a fundamental principle in this branch of law as the one 
more commonly attributed to it—prevention. One lecture 
is certainly insufficient for the subtle analysis required for, 
and which we think should have been given to the con¬ 
sideration of the many intricate problems arising out of 
the Criminal Law. Two well-known examples must suffice :t— 
A workman on a house-top at mid-day knows that the space 
below him is a street ifl a great city; he throws down a 
heavy beam into the street, and causes the death of a 
passer-by; he is guilty of murder. But if the workman has 
reasonable cause to believe that the spgice below is a private 
yard from which every one is excluded, and which is used 
as a rubbish-heap, his act is not blameworthy, and the 
homicide, it is said, would be held to have been by misad¬ 
venture. It will be noticed that the circumstances reducing 
the killing to excusable homicide are here veiy much nar¬ 
rowed down from those given in Blackstone, who says that 
if the timber be thrown down in a country village where 
few passengers are, and the workman call out to all people 
to have a care, it is misadventure only; but if it be in a 
populous town where people arc continually passing, it is 
manslaughter, though he gives loud warning; and murder, 
if he knows of their passing and yet gives no warning art all. 
It is much to be regretted that this cumbersome example, 
so long supposed to be a correct enunciation of the Com¬ 
mon Law (although we believe there has never been a judicial 
decision embodying it), should have been handed down in 
a scientific book such as that of Mr. Holmes. In Black- 
stone’s language almost every word would.require the nicest 
discrimination before applying it. Where is the line to be 
drawn between a village and a pwpulous town ? The com¬ 
mentator instances London as a populous town; smaller 
towns would possibly therefore be included under villages j" 
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and we can imagine the marginal note of an antique report,— 
quare as to suburbs of a populous town.’* Again, what 
infinite argument the words loud warning ” would involve. 
With Mr. Holmes the village has become a yard, and a 
yard further qualified thus, from which every one is 
excluded: whiefi is used as a rubbish-heap.” These qualifi¬ 
cations do very possibly reduce the definition to its lowest 
terms, but we can imagine cases coming even within these 
terms and the killing still to be murder. The fact is, illus¬ 
trations, more especially in Criminal LawJ are practically 
useless unless based on precedent; they even then require 
most careful application. It is perhaps for.this reason that, 
with the exception of the decisions of the Court of Crown 
' Cases Reserved, there are no official criminal reports; each 
prisoner is in effect judged on the merits or demerits of his 
own case. We are the more surprised at finding the super¬ 
annuated workman and" his beam figuring in Mr. Holmes’s 
brilliant pages, inasmuch as he is careful to insist on the 
true test in such cases, the true distinction between murder 
and excusable homicide :—“that the party causing the death 
neither did foresee, nor could with proper care have foreseen,” 
that harm would accrue from his act. 

The second instance, taken from Foster’s Crown Law— 
the man who shoots at poultry, and by accident kills another, 
murder being dependent upon the felonious intent to steal 
the poultry—also required further analysis. We presume, 
however, that with tlie promised Criminal Code, this 
illustration will vanish from the pages of treatises on the 
Common Law. 

Passing from the Criminal Law we come to Torts: Tres¬ 
pass and Negligence, Fraud, Malice and Intent follow 
naturally in order; and in the two Lectures devoted to the 
general Theory of Torts the most difficult question, liability 
for unintentional harm—evidently in the development of 
the Law the next step to liability for intentional harm— 
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and the t\yo theories advanced.in support of the principles 
are dealt with in a masterly manner. We then come to the 
position of the bailee at Common Law, and consequent 
upon this the much discussed nature of Possession,'which 
is so full of perplexity to the minds of German jurists. 

The three following lectures are devoted to Contract, the 
first of which is purely historical. 

Contract, still untouched by Statute Law, is the most 
remarkable instance of the habit of growth which has 
become'the very nature of the Common Law system. 
The forms of Contract, the methods of entering into them, 
the subject-matter of them, and the parties to them are in¬ 
finitely varying; but principles of law arc applied only to 
those examples which come before the Courts; thus it 
often happens that an elaborate set of circumstances may 
have been adjudicated upon, while the law applicable to 
the corresponding simple set may never have^becn definitely 
decided ; the law as to this set, when required, can only be 
arrived at by eliminating extraneous mailer; the objection 
to which method is tiiat this elimination .very frequently 
carries away with it the whole of the decision. Thus the 
all important Law of Contract, like all other branches of 
the Common Law, is'still far from, tliough ever approach- 
iiig, perfection, the only means of attaining that consumma¬ 
tion being in the hands of suitors and their legal advisers. 
From this it naturally follows that the growths'of the two 
systems of Common Law, English and Ameiican, ar.e not 
co-extensive ; a simple point may be decided in one country, 
and await its decision in the other for many years: but 
when both events have happened, the similarity of the 
decisions affords an excellent test of the “ Common Sense ” 
involved in them, when that has been rhetorically appealed 
to by the judges. BuC the fact of there being two systems 
sprung from a common origin emphasises the necessity of 
the Courts of one country keeping au courant with the 


II 
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decisions pronounced in the other, and of research on the 

pari of writers of text-books in bringing such decisions to 

light. For this further reason we accord a welcome to Mr. 

Holmes’s work, and trust that, if only for the sake of the 

chapters on Contract, it may find a place in law libraries 

< 

by the side of Addison, Chitty, Pollock and Anson. 

Two lectures on Successions after death and inter vivos 
close the vseiies, which well deserves the praise that it 
forms one of the most valuable additions to the study of 
Law which has of late years passed thiough our hands, 
our delay in noticing it we trust not having been taken by 
the learned author as any'mark of want of appreciation 
on our part. 

Here wc must necessarily close our review of tliis most 
excellent book ; but the field of observation suggested above 
as the second and most important branch of the subject— 
the extension of the Common Law existing at any epoch to 
\n entirely new set of events—is by no means exhausted. 
What we have said above on the growth of the law of 
Contract is api^icable to the whole body of the Law.* It is 
ever growing, unless that growth be checked by the con¬ 
solidation of principles already enunciated on any subject 
into a CiKle or Statute. We think however, that it is 
necessary to qualify Mr. Holmes' view of this growth of the 
Law: that while new principles are adopted fiom life at 
one end the old liistorical principles at the other arc re¬ 
tained only until they are absorbed or sloughed off. The 
sloughing process docs not in reality exist. Wc may be 
confident that if we were now living in an age ignorant of 
contracts, and that to-morrow the first contract were 
entered into, anej in course of time came to be adjudicated 
upon by our Courts, the decision of those Courts would be 
in principle the same as* in the earliest recorded instance 
of a decision upon a similar set of circumstances. The 
piinciples are continuing and lasting, and, when the same 
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set of circumstances requires adjudication, are still ap¬ 
plicable ; it is only when a new set of circumstances comes 
to be cohsiderc’d that new principles have to be developed, 
and it is in this development alone that the exigencies of the 
times, and public policy, have to be considered. Reverting 
for one moment to Contracts : a verbal contract is governed 
by the same rules that have always applied to it: a contract 
by post lias required the introduction of other principles, 
in the formation of which public. polic\^ has taken 
its part. 

Entirely new sets of circumstances arising in modern 
times, it is usual at once, or so soon as they acquire im¬ 
portance, to provide statutes gathering up the few decisions 
of the Courts that have already been given upon them, and 
embodying such existing piinciples of Common Law as may 
seem to the Legislature applicable and necessary, the value 
of the statutes depending largely upon the* foresight of the 
Law officers of the Government, Co/npany Lawalfordsagood 
example of tliis method. But here the voice of the commu¬ 
nity is heard, and legal experience and foresight is largely 

• 

supplemented by the kuov.devlgc of practical men ; and, as 
Ml. Holmes points out, those practical men w'ill very often 
insistUjiori and cairythroughwhat socmstotheni convenient, 
without troubling themselves very much what piinciples 
are encountered by their legislation. Once passed into the 
region of statutory law, the Courts arc compelled to mould 
their decisions upon the new provisions, not unfrcquently, 
however, subject to protest and criticism. 

There remains only one point, tiic wis<]oni of Codification 
of the Common Law in some or all of its branches. The 
ability displayed in the recent Bills of E?^hange Act, and 
the appointment of a Grand Committee to deal solely 
with Law Bills, induce us to hope that the experiment 
may be repeated. 

We have exceeded the limits we had originally set 

II —z 



158 THE LATE RIGHT HON. SIR JOSEPH NAPIER. 

to ourselves, and yet we have left unnoticed many in¬ 
teresting theories advanced by Mr. Holmes which we would 
willingly have touched upon. We must c6Tisole: ourselves 
with the hope .that we shall meet again in the fipld of 
Legal Literature our able guide and instructive companion 
through the mazes of the Common Law, Oliver Wendell 
Holmes, Junior. 

F. T. PiGCOTT. 


IV.—THE LATE RipHT HON. SIR JOSEPH 

NAPIER. y ^ 

rriHE recent death of Sir Joseph Nap^r, Lord Chancellor 
of Ireland in 1858, severs almost/the last link in Irish 
politics betwf.eu the present and the preceding gen6ration- 
Born in 1804, he out-lived not oiiIn; his contemporaries, like 
Lord Eglinton, Chief Justice NVhiteside, Baron Greene, 
Lord Chancellor Brewster and others, but most of his 
juniors engaged in Irish public life before 1858, such as 
Lord Mayo and Mr. Justice Keogh. He had already won 
a great position in Parliament before Lord Cairns or Mr. 
Whiteside had found a seat there, before Lord Mayo had 
yet made himself known by his industry, his large know¬ 
ledge and calm judgment. At the general election of 
September 1S47, Mr. Napier was an unsuccessful candidate 
for the University of Dublin, and was not able to take part 
in the winter labours of the fifteenth British Parliament ; 
but within a few months, on the retirement of Sir Frederick 
Shaw, he was returned unopposed for this constituency, a 
seat for which is naturally regarded in Irelai^d as one of 
the highest objects of ambition. His public life thus 
practically began with that of the last Whig Parliament 
before the Crimean War, the Parliament in which Lord 
Selborne and Chief Justice Cockburn first found seats. 



THE LATE RIPHT HON. SIR JOSEPH NAPIER. J59 

Before the cession of 1848.was over he had taken a high 
place as a„.debater. The House of Commons of that day 
boasted such speakers as Sir James Graham, Mr. Roebuck, 
Mr. Milner Gibson, and Chief Justice Cockbiwiir not to speak 
of still more famous names, whilst among tHe law reformers, 
in whose labours Mr. Napier bore so large a. part, were the 
late Lord Romilly, Lord Hatherley, and Lord Selborne. 
It was in generous rivalry with such men as these that 
Mr. Napier took his sliare in the great scries of law reforms, 
which, under the guidance of Lord Cottenham, Lord 
Campbell, and Lord St. Leonards were carried between 
1846 and 1858. 

He continued an active member of the House of Com¬ 
mons during the whole of the Parliament elected in 1852, 
and during the earlier years of that which was elected on 
the question of the Chinese War in 1837, when Lord 
Palmerston routed the Manchester pasty *with a com¬ 
pleteness which presaged that statesman's coming supre¬ 
macy, but which did not in the. immediate future save him 
from the catastrophe of 1858. His defeat in February of 
that year brought into being tlfe second Dei by Administra¬ 
tion, and Mr. Napier was called on to assume the responsi-, 
bility of the Irish Chancellorship. 

There is perhaps haidly any portion of the history of this 
century about which the men of our time know so little as 
that between the fall of Peel in 1846, and the long adminis¬ 
tration of Lord Palmerston from *1859 to 1865. A general 
survey of this latter period is all we care foi as a picludeto 
the .more stirring times of Bcacousfield and Gladstone. 
Every school-boy knows something about the Crimcaii War, 
and the Indian Mutiny, and perhaps is aware that there 
was a Chinese War, and some excitement about the rela¬ 
tions between our country and thq revived French Empire. 
But as regards internal affairs, this period is as little known 
as the administration of Walpole, though very momentous 
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events were, during this time, in process of development. 
In England, the great economic changes, of which the 
Corn Law Legislation was rather the outcome -than the 
embodiment, v^svc gradually producing their full effect in 
the political advancement of the middle class at the 
expense of the/Whig nobility. Aristocratic enthusiasts who 
cherished Constitutional Liberalism as a special possession 
of their order, the Russells, the Greys, the Lansdownes, 
were being eclipsed by passionate class orators like the 
Cobdens and the Brights. Not strictly related to politics, 
but still surging round political questions on all.sides were 
the tides of religious propagandism, the passionate search¬ 
ing after subtle old things of the Catholic movement, the 
vehement self-assertion and militant philanthrophy of the 
Dissenter, the absorbed eCstacy of the Evangelical en¬ 
thusiast. In Ireland, if the intellectual changes were fewer, 
the material were, much more important. 

Irish politics seem destined to occupy no small share of 
the historian’s time during the whole of this century. 
For the first thirty years, the constitution of Ministries 
depended almost as much on the Catholic claims as on the 
question of Reform. For the subsequent fifty years, the 
economic condition of Ireland has absorbed even still more 
attention. The part taken by Sir Joseph Napier in the 
discussion of Irish Land Legislation exposed liim early to 
that sort of attack which is unfortunately common in Ireland 
-among all parties, wJierever a public man ventures to reason 
upon any question, and to seek a practical conclusion instead 
of gratifying his hearers by vehement declamation. It is 
impossible to go back to the history of the Land Bills wiiich 
Sir Joseph Napier introduced as Attorney-General for Ireland 
in 1853, without being struck-by the ability, prescience', and 
patience of this eminent m;an, without feeling apangofregret, 
that so much wisdom and so much charity were unavailing 
to save his country from many subsequent years of misery. 
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Sir Joseph Napier received his school education at the 
most celebraied Intermediate School which Ireland, pos¬ 
sessed in the early part of this century, the Belfast Aca¬ 
demical Institution. Most of the teachers vvere Presbyterian, 
but the pupils were of all denominations, among t em 
another Irish Chancellor^ Lord O’Hagan. |nd some of the 
last generation of Irish Roman Catholic ecclesiastips. There 
are very few names connected with the North of Ireland an 
Law, Letters, Divinity, Medicine, or Politics during the 
first half of this century that we cannot connect with tips 
remarkable school. From thence young Napier proceeded, 
in 1820, to the University of. Dublin, where he soon dis¬ 
tinguished himself in Mathematics. , 

In 1825 he graduated B.A.,taking honours-in classics,and 
after making some study of law in London was called to the 
Irish Bar in 1825. The old distinction between theLommon 
Law and Equity Bars has always been lesg mSrked in Ireland 
than in this country, and although his high intellectual 
training, his refined ratiocinative order of mind would have 
pointed him out more for practice in Courts of Equity than 
•for the rougher work of squalfiiling for verdicts, he followed 
the ordinary course of the Irish Junior Bar, and selected a 
Circuit, the North East, the same which has, in our times, 
given two other occupants to the Irish Chancellorsh^, 
Lord O’Hagan, and the present Lord Chancellor Law. He 
soon attained a large practice on Circuit, and in the Courts 
at Dublin his argument on an appeal to the House of Loids 
in the case of The Queen v. Cray established his position, and 
in the great case of The Queen v. O'Connell, in 1843, he was 
one of the junior Counsel on whose assistance Mr. O’Connell, 
who was no poor judge of men, mainly relied. The Crown had 
also determined to retain Mr. Napier, and their messenger 
arrived before that of the Traverser. In the following year, 

1844, he became a Queen’s Counsel, and in this higher 
grade of his profession the fortune which had attended him 
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hitherto, the quaKties of cftre, earnest- attent^fe ,4etail* 
and keen intelledtual power, were still tnore 
The Irish Bar at this time did not boast such as 

those which distinguished it as orators and statcstnCU a^ 
the beginning- of*the century. The *^FitzgibbohSy the 
Currans, the !^nkets, and the Bushes had passed' 
away or beerf called to judicial office, but they Wete 
succeeded by men who, if their abilities were less brilliarft, 
were not the woise lawyers from having their minds undis*- 
turbed, at least during their earlier apprenticeship at 
the Bar, by the eddies of Irish politics. Pennefather, 
Lefroy, Perrin and Blackbume, were names to which 
the Bar could appeal as vindicating its strength, when 
'they protested' against the appointment of Lord St. 
Leonards or of Loid Campbell to the highest judicial 
office at l)ublin. Even more remarkable were the com¬ 
petitors among whortr young Napier had foiced his way. 
Chief Baron Pigot was his senior by but a few years ; 
Baron Fitzgerald, Baron Greene, Lord Justice Christian, 
Lord Fitzgerald were his conten^oraries. 

In the enjoyment of this great professjonal position, he * 
naturally turned bis eyes towards the higher work of Parlia^r 
ment and public affairs, which he liad now a fair claim to 
share in. The Irish Conservative constituencies had been 
a good deal vexed in spiiit over the question of the Mutpcipal 
Corporations Act, and the constituency of the University of 
Dublin expressed great dissatisfaction with their very dis^ 
tinguished representative, Sir Fiederick Shaw, who had 
represented the University for nine years, and had recently 
become Recorder of Dublin. Mr, Isaac Butt, who was at 
that time an active member of the Conservative party, 
induced Mr. Napier to accept a nomination from the dis- 
Sir Frederick iShaw was returned 
cohtdst - of considerable violence, and, having 
the compliment of re-election, consisted early 
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to resign ys se^t, i?Apier was returned 

unopposed^ 

Iji frelapd oldthings were passifl^ away^with k crash which 
agitated men^s minds much as the earthquake at Lisbon did 
the Sel^omplacent philosophers of the last centmy* New 
tHngS had not come into being, but to discerning ey<M» they 
i were visiWe in the future. Up to 1839 the Roman Catholics 
had been shut out of politics. Their subsequent affluence into 
the channels of public life produced much seething and 
uproar, but amidst the struggles of sect and class there 
grew deeper and deeper the complaint of helpless economic 
disorder. The landlords were hopelessly in debt, their 
estates ovarbuidened with a pauper population, which 
struggled on from yeai to year on the brink of famine. 
0*Conne]l had a tolerably clear consciousness of what was 
impending, but levelled too much in his position as leader of 
the Catholic democracy, and endeavoured to^ dazzle himself 
and his followeis by the mirage of a separate Irish Parlia¬ 
ment. His policy had much the same result which that of 
Mr. Parnell seems likely to have in our own time. He was 
perpetually challenged to choose between the Law and his 
followers, who detested the Law, and only cared for his 
theories so far as they promised the overthiow of the Law. 
A hampering Government pi osecutidh on the one hand, and 
the grpwth of the Young Ireland party on the other, were 
the results of this difficult position. His power was already 
becoming a thing of the past when the great agitator die^l 
at Genoa in 184.7, ‘shortly after the General Election. With 
him passed away the scheme of the CatlioUc democracy as 
a force in British politics. The Roman Catholic vote 
was a very important factor in the history oi Mr. 
Gladstone's first administration, but iheii it Was under 
Strict Ecclesiastical discipline. The Irisli vote is said to be 
very important now all through the British Isles, but the 
Ecclesiastical element in it is less than ever. The reactiem- 

4 ' 
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after the last century, ffopi the old exclusive Jaws against 
Roman Catholics enabled Mr. O’Connell for a long time to 
combine clergy and people into one political force, in a way 
which we shall* probably never see again. As regards 
Ireland, then, gloomy and terrible as was the condition of 

0 

the people, there was at least room for a new start. The 
Young Ireland party, however interesting persomilly, were 
of no political significance. The scheme of governing 
Ireland through the Roman Catholic masses, to the ex¬ 
clusion of all other parties, had broken down. Moreover, 
English opinion was tlioroughly alive to the gravity of the 
crisis. For now nearly threa years distress in Ireland had 
been the chief topic in Parliament and in the Queer’s 
Speech each session. The imminence of this distress in 
1846, precipitated Sir Robert Peel’s adoption of the policy 
of the Anti-Corn Law League, and produced a complete dis¬ 
ruption of the donservative party. Mr. Napier was returned 
as a Conservative, but hardly as the follower of any parti¬ 
cular leader. He was the highest type of the Evangelical 
Protestant, and one of his earliest and most remarkable 
speeches was his reply to Lord Palmerston on the Diplo¬ 
matic Relations with Rome Act, when his earnest challenge 
to the Goveriiinent to say what was the meaning of their 
scheme secured the support of Lord Selborne, whilst Mr. 
Gladstone accepted Mr. Napier’s challenge, and supported 
the Rill on grounds which Lord Palmerston had carefully 
avoided. It was only within the next ten years that the 
leaders on one side or the other could be distinctly named. 

Young as Mr, Napier was in politics and in years, an' 
eminent lawyer returned at such a time to represent so 
important a constituency, his position required him to 
take a leading part in the great schemes with which Govern- 
ihent and Parliament were engaged, first to secure relief for 
the people, and secondly to make some provision for the 
economic improvement of the country. Almost from his 
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first entry into the House, he was called to incessant labour 
on Lord RusselPs Rate in Aid Act. One of the most re- 
markahle schemes of Lord Russell's government was the 
series of Acts for facilitating the sale of Inchmbered Estates 
in Iceland, and the work of revising and criticising these 
Acts on the part of the Opposition was mainly left to Mr. 
Napier. The scheme took many shapes, but its special 
characteristics were two—the providing a more expeditious 
mode of sale by means of a special Court, and the giving 
purchasers from this Court a guarantee of title. Few Acts 
of Parliament have had more remarkable results. As the 
Code became developed, session by session, the original 
restrictions on tlie amount of land to be sold, and the price 

• a 

for whicli it was to be sold, disappeared. At a time when 
Ireland was almost as forbidding a jdace of abode as during 
the days of the Land League, half counties were hurried 
into the market, with the result that *1110 old proprietary 
were practically swept away in some two-fifths of Ireland. 
The object, however, which Parliament sought, the estab¬ 
lishing a class of small substantial yeomen, was not ad¬ 
vanced. The new purcliascrs were landlords like the former 
owners, with more money in their pockets, generally ; but 
often without any knowledge of the people and their cus¬ 
toms, and with very little chance of securing their sympathy. 
The great point on which the Government relied was the 
Parliamentary title, and of this Mr. Napier said, in words 
which subsequent Irish Land Legislation has often re¬ 
called to men’s minds; “ A Parliamentary title is only 
of value in proportion as the people have confidence 
in the Legislature, but I do not think the present course 
of legislation is calculated to give^^ that confidence." 
Whatever may have been the value of this legislation 
as a whole, in one respect it was seriously defective. The 
question of protecting the tenant's improvements was abso¬ 
lutely ignored by the Ministry of Lord John Russell, yet it 
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was no new question in Parliaj»ent; • The Dake .of New- 

castle, when Irish Secretary to Sir ^ 

proposed a very large measure on the. suj?jeci. Mr. 

Sharman Crawford, whose independence in Irish politics 

Mr. O’Connell resented, had found a cqnstitueliC)^ ,a^i 

Rochdale, and continued year after year to urge the claims 

of the Irish tenant farmers. A short experience of Fadia- 

mentary life convinced Mr. Napier that this was a Subject 

urgently requiring a settlement. The Ministry of Lord 

John Russell lingered on session after session, owing, its 

existence chiefly to the want of coherence of the Opposition*. 

At length, in February, 1852, the antagonism of Lord 

Palmerston brought it to an end. Sir Robert Peel had died , 

fn 1850. Lord Derby and Mr, Disraeli determined that 

what remained of the old Conservative party should aqcept 

the responsibilities of Opposition, and.attempt to form a 

Goverhment. llie Clumber of the new Ministry without 

previous experience of office, especially iij the House of 

Commons, was very large, and cqnspicuous among these 

new recruits was Mr. Napier. He became Attorney- 

General for Ireland, and was entrusted by the Cabinet with 

the couduct of a comprehensive scheme of Irish Land 

Legislation. Lord Mayo, then Lord Naas, becanijg Irish 

Secretary) but his abilities had not yet had that training 

which professional practice and four years of hard work in 

the House of Commons had given Mr. Napier, and the 

conduct of Irish legislation was left -to the member for the 

University of Dublin. His scheme consisted of four Bills, 

* 

a Leasing Powers Bill, to encourage and facilitate the 
granting of leases; a Lands Improvement Bill, to help . 
landlords to make improvements themselves, or to^make, 
arrangements with tenants who wished to improve; a 
Tienants* Compensation Bill; and a Landlord 
Bill. .The last of the series was a very, laborious and, 
masterly consolidation of the law affecting'Wri 
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Ireland.' It came Hmiertfe« general heatiing of ^ reform 

rather that bi.practical l^htics. ; 

Wmses Bill and the Landed . 

Bill important schemes towards making land more 

frUle to L community at large. Bat 

gave a distinct character to this proposed ** 

Tenants’.Compensation Bill. In principle, it anticipated 

the Thief part of the Land Act of 1870. Any tenant 
evicted from his holding, without default on his ^ 
entitled to compensation- for unexhausted improvements 
and this principle was to apply not only to improvement 
made in the future but to improvements made in the past. 
The proposal was a startling one to the Parliamentary 
opinion of that day. Not only did it excite murmurs among 
the Conservative party, but Liberals like Sir John Young 

treated'it as dangerous to the ° 

Tenant party received it with great sails ac i * 

Bill been carried, there can be little doubt now that t^he 
value of property would have been largely increased and that 
Ireland would have been saved many years of wretchedness. , 
The legislation would have come in time to remedy a great 

deal oTthe mischief which the patchy character of the 
Incumbered Estates Code was bringing about, and which 
went on unchecked for twenty years afterwards. The sessio 
was broken by a General Election„and before much 
had been made with the Bills'the Government was out of 
office. Notwithstanding the opposition of many of his own 
party, Mr. Napier persevered loyally with the Bills uri g 
L^ssion of 1853. Had the advocates 
any consistency and unity of purpose, his efforts might 
have Seen crowned with success. The election of 1852 
had turned in most of the Irish Constituencies on the 
Ecclesiastical Titles legislation of the previous year. The 
Roman priesthood detei-mined on a demonstration of t eir 
own, and although, the candidates they returned calle 
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themselves Tenant Leaguers, pledged to support Mr. 
Sharman Crawford, they were most of them but the retainers 
of the Roman Church, employed to punish Lord'John 
Russell for the Durham letter,—the “ Pope’s Brass Band,” 
as Lord Palmerston described them. 

Lord Aberdeen’s Ministry easily secifred the alliance of 
this party. The Cabinet had little knowledge of Ireland, 
and were averse to any innovations about landed property. 
Party instinct was not disposed to give a Tory the credit 
of settling this great question. Attacked by some of his own 
friends, deserted by his Irish allies, Mr. Napier fought on, but 
in vain. It is interesting, in connection with this subject, to 
peruse a letter from Mr.‘ Sharman Crawford, the devoted 
and consistent advocate of the Irish tenant, dated at 
Crawfordsburn, July 28th, 1853 :— 

“ My dear Sir,—I do feel that I would be deficient both 
in courtesy and^’justice if I omitted to acknowledge l*ow 
highly I appreciate the honourable manner in which you 
have conducted the Tenants’Compensation Bill,— and the 
kindness with which you have adopted so many of the 
suggested amendments. Most sincerely do I hope that 
your efforts on this Land question may be attended with the 
success they deserve, and that you may have the honour of 
bringing this great question of the tenant’s rights to an 
equitable adjustment, su^cli as may be satisfactory to all 
reasonable men who desire to have the landlord’s and 
tenant’s property placed in ..equal security. I can assure 
you that no one will have greater satisfaction in th§ full 
acknowledgment of your claims on the tenants of Ireland 
than I shall have in the expression of that feeling. I well 
know all the difficulties you must have to contend Against 
in getting assent to your propositions from various parties, 
many of whom do not undcr,?tand the question, and others 
whose prejudices are strong against it, and in these feelings 
I abstain from pressing upon you any larger extension of 
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the powers of the Bill. I shall only call your attention to 
one.point, 

Mr. Sharman Crawford’s postscript adds :—I hope you 
have been satisfied with my conduct regarding your Bills. 
My object has been to use any influence I possessed with 
the Tenant riglit interest to induce them to accept a 
reasonable settlement of this complex question.” 

When the Bill.s were ready for discussion in the House of 
Lords, Mr. Napier, writing to the late Lord Derby, urged 
him to give the scheme his best support. “ Postponement 
will disturb property by keeping doubts afloat and agitation 
on foot. What has been proposed and left undecided and 
unsettled, will be made the basis of very increased demands, 
and whereas at present a reduced plan will be accepted 
favourably, and the question set at rest, so far as the 
reasonable class are in any way connected with the assertion 
of daims, if any part of the question ■’remains avowedly 
unsettled, I see no prospect of social peace or quiet 
progress.” Again, in this letter he says, “A Tenants’ 
Compensation Bill for Ireland is, I think, a social and 
political necessity.” Referring to the attacks on himself, he 
adds, “ I am quite willing to bear the obloquy, mis¬ 
construction of motives and conduct, newspaper abuse, and 
distrust of friends whom, notwithstanding I still respect 
personally—if they do not, indeed, defeat what in itself may 
really benefit Ireland, and bring advantage to the very men 
by whom these Bills are more or less repudiated.” 

This generation, who know not only the Land Act of 
1870, but the Compensation for Disturbance Bill of 1880, 
the Land Law Ireland Act of 1881, and the Arrears Act, 
1882, will probably appreciate the language of Lord 
Beaconsfield, when he wrote to Sir Joseph Napier, in 1870, 
of this great struggle to can-y a Land Code for Ireland; 
“ It is eighteen years ago since you and I first conferred 
about an Irish Land Bill- It was a gieat thing for me then 
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to have such an adviser, and it >vould have fteeti a wise 
thing if our' friends had adopted the result ,labours.*^ 

Naturally, what Sir Joseph Napier- felt was the 

indifference or hostility of his own political frieiids, But it 
depended on many other things besides Conservative voteSj 
whether his Co^e should have a fair chance. The Tenaht 
party v^ere given over to personal intrigue with the new 
Government, and that administration regarded the rights 
of, landed property even more jealously than the most 
susceptible Conservative. 

Another subject on which Sir Joseph Napier was ex¬ 
posed to hostile criticism was that of Education. Par- 
liarhent, under the influence of the late Lord Derby—then 
a member of Lord Grey*s Ministry—founded in Ireland a 
system of popular education more than thirty years before 
any scheme equally comprehensive was attempted in 
England. Attach a time, and in a country where deaomi- 
natio.nal differences have always been so accentuated, it will 
be easily understood that the questions of which the echo 
still survives amongst ourselves, viz., to what extent the 
State should teach religion, Or allow of conflicting religious 
theories being taught, what rules it should impose for the 
protection of different religious communities, produced 
intense excitement. These controversies were fought out 
with an earnestness and passion in proportion to the 
wide gulf which separated the great Catholic lower class 
from the upper and middle class, who were not only 
Protestant, but Protestants animated by a fervour and 
religious ^eal that recalled the times of the Reformation.. 
Just as the poor Catholic peasant welcomed the nsost 
extreme theories of priestly power, so the Irish Evangeli¬ 
cal found in his faith not only a solace and support 
for his own soul, but the hope for the resurrection of his 
country. Directly in proportion to the generosity ctf each 
individual was the fervour of his^ii^'e to see the J^ibl^read 
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in every I^sh cabin. A State system 6f education, maintained 
chiefly at thfe tost of Protestant England, he considLtred his 
own instrument to be used for this one most ^reciou^ object. 
The necessary conditions of the problem were overlooked 
in those quiet Protestant homes of the South and West 
where the old Huguenot spirit survived to ex’alt and cheer 
the scattered Protestant population. The masses followed 
the priests, and the priests were as vigilant in shutting out 
the Bible*as their opponents were eager to introduce it. It 
was in Vain for the sagacious Whately to point out that the 
mere process of efficient schooling must largely affect the 
powe^ of the Papacy. Such a csilculation of ultimate results 
seemed a trifling with Divine things. The rules" of the 
Board of Education, limiting the hours during which the 
Bible might be read or referred to, and requiring the teacher 
to send Roman Catholics away during thosoi. hours, were 
regarded as a betrayal of a precious principle. There can 
be no doubt that Sir Joseph Napier, whom a refined and 
sensitive mind made peculiarly susceptible of religious 
emotion, shared earnestly the fajth of his countrymen, and 
at first adopted without much question their views on this 
Education question. The experience of a very few years in 
the calmer and* more practical atmosphere of English 
politics showed him that the conditions of the question had 
to be kept more fully in view. The jnain object for which 
England paid was to give the Catholic masses some 
schooling, and they could only be*got to take it on certain 
terms, rie endeavoured to show his friends that their ,real 
policy was to secure their own flocks a full share of the 
scheme. Whilst the Protestant clergy refused *^ny com* 
promise, their rivals were appropriating more and more of 
the scheme, until at length Archbishop Whately and Baron 
GreeHe^had ^|o retire from the Board. Whilst some of the 
landlords resented his attempt to settle the land question, 
the clergy were even more angry that he should thick of 


12 
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any compromise with *the Protestwjt sappprters ot the 
NatioHEJ Board. 

Much disheartened, at the end of the session of he. 

writes thus to an old friend :— 

* 

“I presume Dr.-had reference also to this” (the 

Education question), ” but though a very pious, worthy man, 
he sometimes looks for what is impracticable, because it 
seems to manifest a greater love of principle. As to satisfy¬ 
ing the restless and extreme views of some, and the selfish 
* ♦ 

and fluctuating policy of others—the narrowminded and 

the loose-heaited, the unbending landlord and the tricky 

tenant, the pious but isola*ted theorist, and the politic but 

* 

flexible realist—it is all absurd for any man to try to please 
men or sets of men. The Apostle Paul denounces the 
attempt, and yet he values what is lovely and of good 
repute ; that h what is to be valued according to a sound 
standard of enlightened opinion. I am bound to consider 
what is my duty, and discliai'ge it in a liberal and generous 
spiiit, as accountable to a higher than human Tribunal, and 
yet not disregarding the goo4 opinion of men of wisdom and 
moderation.” 

In 1858, his appointment to the Irish Chancellorship 
enabled Sir Joseph to evince, in a series of important judg¬ 
ments, ” that consummate ability as a‘lawyer” which the 
Bar of Ireland had «long recognised, . and which, as 
Lord Campbell had many years before reminded the House 
of Lords, Sir Joseph Napier combined with ^his pre¬ 
eminence as a Parliamentary debater. On the formation of 
Lord Derby’s third administration in 1866, he was ofFerfed 
the appoin'lincnt of Lord Justice of Appeal, which he 
declined. He accepted the honour of a baronetcy, and in 
i868 was appointed a member of the Ju(Hcial Committee 
of the privy Council at Whitehall., On the formation of 
Lord Beaconsfield’s second administration, in xijjy he 
consented, at the Prime Ministei’s request^, to act in the 
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Commissiott oL the Great Seal, the Government being un- 
wilHng^olos^ the assistance in Parliament of his distinguished 
snenesst;^ in the fepresentation of the University of Dublin, 
Dn Dali. 

With the qualities and experience we*^ have referred 
to, he was, until failing health compelled his retirement, 
an important representative of the Evangelical party 
in public life. He bore a large part in the labours 
of the Ritual and Clerical Subscription Commissions. 
Sir Joseph Napier resigned his office on the Privy 
Council in 1880, and he died al St. Leonard’s-on-Sea, 
on the qtlj December last. Those who knew liim personally, 
will always cheiisli the memory of a chaiacter to whom 
blight intellect, a lofty sense of piinciple, and infinite 
amiability gave marvellous charm. -In a very important, 
but melancholy period of Irish politics, his figure will remain 
for the student of history a pleasant lelief to the dreary 
desolation around. A brilliant Parliamentary career never 
made him forgetful of duty or patxiotisai. No opposition 
daunted his energies, no prejudice checked Jiis sympathies, 
no calumny soured them. 

J. Lowry Whittle. 


V.—THE BRITISH PEERAGE, AND JURISDICTION 
AND PROCEDURE OF TH'E HOUSE OF LORDS 
AS TO THE PEERAGE. 

_ 1* 

rjpHE British House of Peers is composed of all the Peers 
- of England, all the Peers holding British Peerages, 
the representative Peers of the Kingdoms of Scotland and 
ireland, and all who possess judicial or eCcIe&iastical 
peera^ fot life cm: during office. But in this article I have 
merelj^^O treat of some of the rights and privileges of the 
heteditEiry peerage ofthS United Klngdomaof Great Britain 
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and Ireland. Although no longer enjoying the high and 
influential rights, privileges, and almost royal prerogatives of 
the ancient nobility, the British Peers of modem tinfes have 
important national duties to perform, ancT have great power 
and influence in moulding the legislation and general policy 
of the country. Therefore the present subj'ect is not 
without interest to the general reader. 

During the feudal ages, the nobles exercised extensive 
civil and criminal jurisdiction within their own or certain 
defined territories; and, in Parliament, the King*s great 
Court or Council, they decided or advised the Sovereign as 
to the great legal disputes and the general laws and policy 
of the nation. Then, the nobles were the only influential 
advisers of the King in his legislative capacity, and even now 
are the only hereditary councillors of the Sovereign, and as 
such have a right to demand an audience of the Sovereign 
to advise as to public affairs. Then, the titles and lands of 
the nobles were indissolubly connected together. But, when 
the great nobles began in England to sit in one chamber, and 
the representatives of the towns and of the lesser Barons in 
another, the rights and privileges of the House of Peers 
became the exclusive property of a limited class, and terri¬ 
torial baronies were merged into the personal honours of 
the Peerage. Now, the great nobles are almost, and soon 
will be wholly, deprived of their exclusive judicial privi¬ 
leges ; and the}' have already been obliged to share their 
political rights w^th the representatives of the people, and to 
abandon the overwhelming pre-eminence in the State 
they once possessed. 

That such a body as the British House of Peers, so 
eminent for the \yisdom, civil and military capacity, orator¬ 
ical power, and material wealth of its members, should be 
the envy of the civilised world is not strange. That somer 
attempts should have been made to disparage the Hofise is a 
sign of the democratic age in which yr© live. That the House 
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has yery’honourable and useful duties to j^rform under the 
British Constitution is almost universally held by all 
unbiased critics of o^ theory and practice of government. 

At the very foundation of this magniiicent structure 
of the British Peerage lies the principle that the Sovereign 
is the fountain of honour. Primarily, the dignities of 
Western Europe, and consequently of England, Scotland, 
and Ireland, were personahand official, and not hereditary. 
Their origin and progi ess are clearly traceable to the Roman 
Empire and the Frankish and German Empires. The Comte 
—com'panions— Comiies* ct Amici —the companions and 
friends—and the Duces —the Geircrals—of the Roman Empire 
became the Counts and Dukes of the Frankish and German 
Emperors. According to the Constitution of the Roman 
Empire, the Coiniies Palatini held the highest ranTc in the 
Roman hierarchy, and assisted the Emperor iji the perform¬ 
ance of his exalted legislative, judicial, arfd executive func¬ 
tions. Thus, the Count of the Roman Empire assisted the 
Emperor at the Imperial Palace in the general management 
of the Empire, or carried on the work oi government in 
the Emperor’s name in the various provinces, departments, 
and districts of the Empire. Sometimes he ruled over a 
city and its annexed territory. In the course of time 
he, in several instances, became supreme ruler, and never 
changed his title. The highest noble titles—Prince, Duke, 
and Count—at once betray their Koman origin, and the 
lower grades of the modern British Peerage—Mai'quis, Earl, 
and Baron—are not essentially different in their nature from 
the highest. Mafquis, Earl and Baron are merely modifica¬ 
tions introduced by local and historical considerations. 
Thus, a. Marquis originajly had the duty q/ defending the 
marches or boundaries, and Earl and Baron are the pure 
Saxon equivalents of the Roman«Count, and the Viscount 
was the delegate of the great feudal lords within their 
territories. The Comites Palatini of the Roman hierarchy 



176 THE BRITISH PEERAGE, AND JURISDICTION AND 

' * - , ■ 

reappear in Ijfter times as the Pala:^i^e 4 n:S^gIsLnd and 

Ireland and as the Lords of 

as the ^oman Count or i)«;vhad usually appr 4 |>tmfiJ^o him 
certstin territories which conferred upon , 

more or l^ss approaching to supreme, for a term ; 

for life, and at a later date upon him and his heirs, sotljeir 
successors in *the Frankish and German Entpires,;aBd in 
the feudalised Kingdoms of France, England, and Scotl^ind, 
had noble fiefs bestowed upon them for life, and at k, later 
date Upon them and their heirs in absolute fee. ; 

The honorary dignity of Dux in the Roman Emp^r^ in¬ 
volved rights very much the same as those of a Count. 'It 
certainly did not necessarily imply higher powers, and the 
holder of the title was frequently subordinate to the Comes 
in the AsJministration. As defence against enemies became 
more and more important, the title of referring primarily 

to military command, became the more important title of the 
two. When the Western Empire finally succumbed to the 
assaults of the savage and barbarous hordes which over¬ 
threw it, the territory of the Empire fell to the conquerors, 
who slowly and gradually emerged out of th.eir barbarism, 
and by degrees built up a system of government essentially 
based on military service, and who, in the course of' time, 
formed themselves into the different kingdoms of modern 
Europe. This wonderful polity has sunk deep into all the 
Governments of the West, and has even now a potent 
influence in the government of the world. 

The Feudal System, says Selden on Titles of Honour, has 
given rise to nobje fiefs or tenancies, out of which the greatest 
part of the dignities of Europe have been derived. In con¬ 
junction with the Roman law as to municipalities, it is the 
fountain-head of' our Imperial and^ocal governmenf. The 
essential characteristics of the Feudal System, the 
performance of military service by the vassal ter hi.^^lbrd, 
and the duty of suit and service by^the vassal in the eburt 
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to defe»d;*be VEsS^tifi. ^ 

2 'the g.at landei possoSpn^e 
:^fSountry, or even of the 
oPttie Sovereign as lord paramount would be 4 
' ^y of the great lords of the feudal ages received no Jands 

whatever by the'gift of the King, but co^ o 
England after the conquest by King Wilham L, to 
Lo‘me tenants in chief of the King, and, alon^lth the 
King’s Norman captains, to subject themse 
obllLitions of 'feudal tenure, and thus obtain the p - 
SctiJn, and the ^iS-yities and privileges of ^ 

ISrof the English King. Thus, the old proprietors . 
of th’e soil and the followers of the Norman prince became 
. 1 great territorial and military nobles of the.middle ages 

S eTsM hi...ry. Tl,. e,.,,e c. b, 

traced in Ireland after the conquest by l^mg Henry IL, and 
in Scotland after the union of the Scots and Piets m the 

*'Sreth?Nmman Conquest, the ancient title of dignity 
in England was Thane, signifying minister or servant. 

• Very soon afterwards Earl and Baron, and subsequently 
Duke and Ma?quess were introduced. Wliere Bede has 

Ealdormen, who, till about the year 1020, in the reign of 
Canute were the same as the Duces. Pnncipcs, and Consules. 
The title of Earl was introduced'into England by the Danes, 
and signifies honourable, puissant, or migh y. a 
™an ” became obsolete.and “ Earl,” 
or Senator, was substituted in its place. But Earl, 
itsdimifidd meaning, indicates wisdom-rather than age, 
and iSs given to one who governed a province or a county. 

■ • ■ pt^ious to the introduction o’f the Feudal System into 

Sctelahd, the land tenure was essentially Celtic and Tri a . 
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Then, the land belonged to the various tribes or ckns which 
occupied the country; and the (Shief, as the head pf the 
clan, divided it amongst the different members, and pro¬ 
tected and defei?ded them in their possession. The Chief 
and his nearest felations were highly favoured in the dis¬ 
tribution of the tribal lands.; but this did not alter the jural 
relations of the *land so held. The Chief himself was not 
always or necessarily the eldest heir male of the preceding 
Chief, but was chosen as the eldest and most worthy from 
amongst the male relations of the leading family. The 
introduction of the Feudal System gradually altered this 
state of things, and the chief of the tribe became the feudal 
lord,* and the men of his clan his feudal vassals. This 
• change^ began to be effected as soon as the Kings of Scot¬ 
land combined the Piets and the Scots into one nation, and 
was in full force and effect soon after the introduction of 
Feudalism into England in the eleventh century. It 
remained in full swing till the Kings of Scotland reduced 
the refractory barons to absolute submission, and was 
effectually abolished only after the Rebellion in Scotland in 
1715 - 

In Scotland, till the reign of Malcolm Mackenneth, the 
highest dignities were those of Knight, Thane, Ab-Thane ; 
and some of the greatest heroes of Scotland, Randolph, 
Moray, and Douglas, never held any other title than that of 
Knight. Of the dignified titles of Earl and Baron, Marquess 
and Viscount, there is no doubt that the two former are of 
more ancient use in Scotland than the latter two. At a 
very early date—in the r2th century—Thanes are expressly 
called Barons, and exactly correspond to the tenants in 
chief of the English King. 

Notwithstanding the Act passed in the reign of King 
James I., in 1427, dispensing with the necessity of the 
attendance of the lesser tenants in chief at the High Court 
of- Parliament, it was not till the reign of King James. VI., 
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jn 1567, that strict peerages, as personal honours, inhering 
in the blood, catne into existence in Scotland. "From the 
16th century; however, this principle of the indelible nature 
of noble blood was recognised in the northern kingdom. 
Thenceforth, titles of hbnour in Scotland were converted 
from territorial dignities into Parliamentary rights, and the 
owners thereof, until the Union between England and 
Scotland,-became hereditary councillors and lawgivers of 
Scotland. Strange as it may seem, this great constitutional 
change was the main reason for the passing^of the Entail 
Act of the same reign. Previously, land and title had been 
combined; thenceforth they might be separated. To keep 
them both together, the Entail Act was made the law of 
Scotland: and,the owners of great feudal estates, and the 
possessors of the noble titles were intended, by its means, 
to be always one and the same. 

The Feudal System was a powerful.factor in English 
history nearly down to the reign of King Henry VIII., and 
was not abolished in Scotland till 1715. But long before 
those dates, its foundations had been thoroughly under- 
mine 4 and were crumbling into dust. Two features of the 
Feudal System deserve a passing notice here. Military 
service was its essence, and jurisdiction in^very lord of the 
soil was universal. Both have disappeared in point of law, 
but they have left their impress on the History and Constitu¬ 
tion of our country. According to the Feudal System in 
its legal aspect, every feudal lord was master and owner of 
all within his territory and was responsible only to the King 
. for his exercise of authority. He summoned his Tenants to 
his Court, and they were bound to appear and aid him in the 
administration of justice. Again, the feudal lords, as the 
King^s Tenants in chief, had to appear in the King’s Courts 
to administer justice, and to sanption new laws and aid in 
the determination of the general policy of the nation. 

Creation of Peerages by tenure began in England in the 
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reign of King William I. Of English Peerages by tenure, 
the only one existing is that of the Earldom of Arundel, and 
even that, in the words of the Report of the Lords’ Com¬ 
mittee of 1819, pp. 422-3, is stated to be “annexed to the 
Castle, Manor and Lordshipfrom time immemorial and is not 
founded on the 'general law of the land, but on a special 
presumption in respect of the particular propeity, and 
particular dignity.” Subsequently, in the reign of King 
John, Parliamentary Baions were created in England by 
tenure and Writ of Summons, or by Wiitof Summofts ouly- 
This practice continued till the middle of the reign of King 
Richard II., and was followed by the creation of Pai'lia- 
mentary Barons by the King’s Letters Patent, and occa- 
■ sionally by the King’s Writ of Summons. Both in England 
and Scotland, there are many instances of Parliamentary 
Barons being created by the King, with ’sanction and con¬ 
sent of the Hi^ Qouit of Parliament. Lneed hardly add 
that these are found at an early date, and befoie Peers were 
created by the king alone. In Scotland, however, this 
practice was in existence almost down to the succession 
of King James VI. of Scotland to the throne of England. 

Till the latter paft of the reign of King John, all the 
English Barons y^ho held by tenure in chief of the King, 
i.e.t by common Knight Service in Chief or Grand Seijcanty, , 
weie lords of Pailiameiit, and entitled to be summoned to 
the King’s Highest Court, and, under pain of being fined for 
their absence, were bound ,to attend it. After the reign of 
King John, onl> the moie eminent Barons, Majons Regni 
BaroneSf were entitled to the dignity of the peerage, and they 
were summoned by special writ to appear in Parliament. 

The Wiit of Summons to appear in the High Court of 
Parliament was very short; but Letters Patent were much 
more elaborate. 

A creation of Peerage by Letters Patent contains a 
preamble as to the benefits conferred upon the nation by 
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advaaping: merit to its prpper place in the government of the 
country; states the merits of the patentee; specifies his 
title, pf dignity, and the mode of investiture; limits the title 
to the patentee and his heirs male; and declares that he and 
they riiall have a seat and voicd’in Parliament Councils, and 
al^ the privileges and immunities of the hcmouVable dignity 
conferred upon the patentee and his heirs, Honorary pos¬ 
sessions, Usually consisting of castles, manors, or other 
lands held in chief by common Knight Service, or by Grand 
Serieanty, or by both, were bestowed on the ncwly-created 
Peer and his heirs male. 

As regards the institution of belting Peers, ** aocingeve 
giadio*' it appears to me that, notwithstanding the opinions 
held by some eminent authorities, this practice was merely 
the solemn inauguration of a Peer after his creation or on 
the succession of a successor. Cruise holds, p. 67, that in 
all cases ofbelting there was probably a charter granted ; and 
Selden on Titles ot Honour says that belting was not used at 
the investiture on a creation, but only where liveries or con¬ 
firmations of Earldoms were made to heirs. Thence, he goes 
on to say, Hoveden 'hath the phrase accingerc gladio co- 
mitattis pairis sui^''' m reference to a confirmation by Richard 
I. of the Earldom of Leicester to Robert De Bellomont, as 
heir of his father in the same. Considering the forms of 
fnvestiture whicli are mentioned in history, I am more than 
doubtful of this view of the matter, and am inclined to 
think that Selden, for once at all events, is laying down a 
general principle based on a paiticular instance. 

Territorial dignities annexed to land remaiticd in exist¬ 
ence much longer in Scotland tlian in England, and were 
the subjects of alienation to strangers at a later period in 
Scotch than in English history. Indeed, till* a very recent 
period in Scotch history titles of dignity were as much riglits 
of property'as any heritable subject, and the same rules of 
law'were applicable to them. No doubt, the consent of the 
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King was required to make such am assignment effectual; 
but this Was in exact analogy to the mode of proceeding in 
the transference of an heritable or landed estate. 

In 1371, the Earldom of Wigton was disponed by Thomas 
Fleming to Douglas, Lord of Galloway, and the disponer 
ceased to be E?irl, and the disponee’s representatives, tfie 
Douglases, used the title oT Wigton. In 1455, William 
Sinclair, Earl of Orkney, obtained the Earldom of Caithness 
from King James II., and afterwards resigned the Earldom, 
and ceased to use the title. There are, in fact, numerous 
Scottish instances of settlements and resignations to the 
King, and of regrants of titles.of landed estates, Dunbar 
and Huntly; and neither the law nor the practice of making 
'them was ever disputed in Scotland. An instance of a 
Scottish Peerage being alienable is to be found as late as 
1607 in the case of Seton, and even as late as 1681 
in the case oV Baillie of Torwood. Resignations and 
regrants by the sovereign were declared illegal as regards 
Scottish Peerages in the case of the Stair Peerage in 1748; 
and as regards English Peerages in the Purbeck case in 

1675- 

By way of illustrating the Scottish law as to the resigna¬ 
tion of honours and dignities, and because it helps to 
explain a legal contest in a strictly-contested Peerage claim^ 
before the Union between England and Scotland, ..! here 
give the case of Lord Oliphant in some detail. ’ 

Laurence, Lord Oliphant, executed a procuratory of 
resignation of his honour to Patrick Oliphant, his collateral 
heir male. After his death, his only child, with consent of 
Sir James Douglas, her husband, raised an action of re¬ 
duction against Patrick in the Court of Sessiop for the reduc¬ 
tion of the conveyance, and grounded her action on her 
decree^ of service as heire^ of line. In I633J^ the Court 
of Session decided on the dignities as follows;—That use 
and solemn recognition are enough, by the law of Scotland, 
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to constitute and transmit them when the patent did not 
exist; that they are des<;endible to heirs female if not 
specially barred; that they were not in commercio, and did 
notrequire infeftment; that the latelord had denuded himself 
and his descendants "of the dignity, ** ay and until, the 
Prince should declare his pleasure, and either confer the 
honour on the pursuer or the defender.”—(Durie’s Decisions, 

p. 685). 

By the Articles of Union between England and Scotland, 
it was declared that the Scottish Nobles were to have and 
possess the whole rights and privileges of the British 
Peerage, with the exception of individually having the 
right to sit and vote in the British House of Peers; and 
that they were to be represented in the House of Lords by 
sixteen of their number being elected for each Parliament 
as their representatives. The Articles of Union also 
declared that no new Scotch Peers should be created by the 
Sovereign. It is here worthy of remark that there is not a 
word in the Treaty as to the way in which disputed claims 
to the Peerage were to be determined. As there is not, it 
is to be inferred, as I shall ptove hereafter, that the then 
existing mode of proceeding was meant to be applicable; 
or, at all events, if a new privilege was to be conferred, the 
old mode was not to be abrogated. It is also worthy of 
remark that no creation of a Scottish Peerage exists by 
mere summons to the High Court of Parliament and sitting 
in Parliament by the person summoned. Nor, let me add, 
is there a single instance of the creation of a Scottish 
Peerage by Letters Patent till the end of the sixteenth 
century, when King James VI. began to imitate and adopt 
the practice which had been established in England nearly 
two centuries earlier. That anyone could suppose that in 
the reign of Queen Mary, the m^other of King James VI. of 
Scotland, the coinitaius was different from the title and 
dignity of Ear], as was lately done in the Mar Peerage 
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claim, decided in 1875, shows profound ignorance of the 

liistory of Scotland, and raise# grave doubts as to the 

« 

constitution of the tribunal at present entrusted mth the 
decision of Scottish Peerage claims^ ' , 

From the earliest date of the connection between England 
and Ireland,'the Irish Peerages were subject to the same 
rules and the same historical development as the English. 
The only diffeience between them was that an Irish Peerage 
was restricted to Irekiid, and an English to England. This 
state of things continued till the Union of Great Britain 
and Ireland. By the Articles of Union in 1800, it was 
declared that the Irish Peeis were to be represented in the 
British House of Loids by twenty-eight of their number, 
and the Sovereign was not to have any power thereafter of 
creating Irish Peerages until, and only when, the number of 
Irish Peers was, reduced to 100. It was further declared 
by the Articles of Union between Gieat Britain and Ire¬ 
land, Article 4, that the British House of Peers had power 
and authority given to tliem in all questions arising as to 
Irish Peerage elections and relative claims, with full power 
to decide the same. As is well known, the Irish represen¬ 
tative Peers are chosen for life; while, as I have already 
stated, the Scottish representative Peers are chosen for 
c^ery Parliament. Why there should be any difference in 
this respect as between Scotland and Ireland is rather 
stiange, and not easy to understand. 

Having given this biief historical retrospect of the British 
Pcerage, I proceed to explain the procedure in contested claims 
to the Hereditary Peerage of England, Scotland and Ireland. 

From tli^ eailiest pciiod to flie present time, all disputed 
claims to the English Peerage have been commenced by 
petition to the Crown, The only exception to this pr^tic^ 
is in the case of the Earldom of Northumberland ^in 167a; 
and even there the original application, which was addressed 
to the House of Lords, was supplemented by a petition to 
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the King, wto afterwards referred it to the Lords. Without 
a relerence to the Hoyse' of Lords by the CroNya, says 
Cruise on Dignities, p. 255, the House has no right to 
entertain a claim to a dignity. At pag^s 305-6 he lays 
down ^at “ the King, under whom tlie ei^tire jurisdiction 
over dignities is placed, may refer the case again to the 
House of Peers or elsewhere, and ?nay ultimately act 
according to his own discretion, and there are some 
instances where the Crown has granted a second reference, 
upon which the Lords have come to a resolution directly 
contrary to their former one.*' 

Rigidly and firmly the prindple that the Sovereign is the 
sole fountain of honour has been maintained in England. 
When the case was simple and clear, and after some more 
or less formal inquiry by command of the Crown, the Writ 
of Summons was issued or lefused. M^hep the case was 
complicated and obseme, the Crown issued a Commission of 
Inquiry to investigate the whole matter and to report. On 
a report being made, the Crown, by virtue of its prerogative, 
gave judgment. This is the coirect"Mfft>o'still; but now 
the Report of the Commission is invariably adopted the 
Sovereign. In olden times, Commissions of Inquiry were 
issued by the English Sovereign to the Judges, to the Earl 
Marshal and Lord High Constable, and to members of the 
nobility. Practically, the Sovereign was then unfettered, 
by law or by long-established usage, as to the choice of 
Commissioners to investigate Peerage claims. But, for the 
last 360 years, tlie uiiivcisal rule has been for the Crown to 
refer difficult Peerage claims to the House of Lords, and 
for^the'House to refer them to its Committee of Privileges 
to investigate and report, and for the Hrjuse, by resolution, 
to adopt the Report of the Committee, and remit .the Same 
to the Sovereign. The resolution of the House qf Lords is 
invariably that the claimant has, or has not, made out his 
or h^r.cl^im. 
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I am aware that the House of Lords has the power, 
under the Irish Act of Union, of investigating and deciding 
on Irish Peerage claims; but it has never exercise^ it; and 
in the Waterford* Peerage case in 1832, the parties were 
urged to adopt the Englisti practice for the sake pf uni¬ 
formity, and thgy wisely acted accordingly. As regards 
Scottish Peerages, shall afterwards prove that, from a 
Constitutional point of view, the House has even less 
inherent power of jurisdiction than in claims to English 
and British Peerages. 

In the legal determination of disputed claims to the 
Scottish Peerage, the procedure, from an early date up till 
and even after the Union between England and Scotland, 
'was altogether different from the English practice. 

The great principles which He at the foundation of the 
Scottish practice are that Peerages were of the nature of 
rights of property, were originally annexed to the ownership of 
lands and vested in a noble fief, and were to be determined in 
the ordinary course of the administration of justice. There¬ 
fore, up till the middle of the eighteenth century the question 
to be decided when a Lord of Parliament died was this :— 
Who was his successor? If he died without a settlement, 
this was decided by a Jury before the Sheriff of Chancery 
on a petition for service, and is so decided still. If a service 
was wrongfully obtained it could be reduced, in the ordinary 
course of law, by a J ury on an Assixe to try whether or not 
a false return had been made. The Mar Peerage case 
affords an example of a service being obtained and after¬ 
words annulled and set aside. If the defunct had made a 
settlement, the question which emerged was whether or 
not it was legal, and this question was legally and property 
decided in an action of reduction. To speak of the Court 
of Session having exclusive jurisdiction in disputed peerage 
cases in* Scotland would be altogether improper. The 
Cpurt.of Session, as the Supreme Court of Scotland, took 



PROCEDURE OH THE HOUSE OF LORDS AS TO PEERAGE, 187 

cognizance of Peerage cases not by any privative or exclu¬ 
sive jurisdiction, but in consequence of nature of the 
action at law adopted, as a Court of Appeal. But I 
anticipate events. ^ • 

For two or three centuries after the establishment of the 
Feudal System in Scotland the proper cour| for the reduc¬ 
tion of a False Service was the local court of the Sheriff, with 
a right of appeal to the King’s Chief Justiciar, and from 
him to the King and Parliament. After 1425, the Court of 
the Lords of Session, composed of the Lord Chancellor and 
discreet members of Parliament, was established to dispose 
of all the legal disputes brought before Parliament ; and, 
after 1503, the Court of the King’s Council was established, 
and had conferred upon it jurisdiction co-ordinate witli the 
Lords of Session. After the erection o^the Court of 
Session in 1537 by King James V., and its sanction by Par¬ 
liament in 1540, there are numerous instances of disputed 
Peerage claims being raised in this Court; but not onef 
betrays any peculiarity arising from the nature of 
the particular subject-matter at issue. Every one treats 
the matter as a question of pedigree, and is for reduction of 
a service, or of illegality and falsehood, or for reduction of 
the deeds or documents complained against. In a word, 
the Court of Session had no peculiar or exclusive jurisdic¬ 
tion in claims of Peerage, nor had any other supreme Court 
before its establishment and erection. I shall now mention 

« 

a few Peerage cases decided by„lhe Court of Session, and 
which help to illustrate and explain the statements I have 
just made. * 

On the 29th of March, 1542, the Court of Session, on the 

m 

ground of a fraudulent resignation in favour of Robert 
Douglas of Lochlev^, reduced a charter granted by 
King James IV., in 1546, of the Earldom of Morton, 
with the seignorial rights and accessories. In 1581, 
James Hamilton, Earl of Arran, obtained, in the same 

13 
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court, a reduction and rescission of rari^us'^outuents ty 
which 'his rights were unjustly and 
also restitution in inUgfump:^ ^ **y^ honctfis ati^JrjSignv 
ties and privileges.” In this case, the illegal posi^sdr 
had actually been .installed in the Earl’s rights, andr the 
usurper’s title had even been ratified by’Tarlianienti .As 
has already been shown, it was decided in the Oliphant 
case by tfie Court of Session, in 1633, in an action of 
reduction, that titles of honors as well as land may be 
conveyed’ by disposition and resignation. 

' Many other instances could be given in which the 
Court of Session exercised Jurisdiction in Peerage cases. 
In 1542, 1547, and 1586, the Earldoms of Morton, 
Angus ' and Arran, including the dignities, were all 
discussed and the legal rights thereto determined by 
the Court of Session. Further, the claim for prece¬ 
dency betweefi thp Earls of Errol and Sutherland was 
before the Court of Session in 1^61, and, as to this claim, 
we have evidence, as might be expected from what I shall 
state hereafter, that the Scottish Parliament disclaimed 
tlie right to decide it. Nay more, by a letter, written 
in 1679, by King Charles II., the unlimited cognizance of 
the Court of Session as to claims affecting the 
Scottish Peerage, is acknowledged. Moreover, the' 
Scottish Privy Council, in 1682,in the claim of the Earl,of 
^Rothes, who had applied to the Privy Council to obtain 
his rights As a peer, referred his application to the Lords; 
of Session “ to be discussed by them as accords of law?’ 
Aguin,*in 1689, while Parliament granted interim possession, 
the question as to the precedency of the'Earls of Tweeddale 
and -Selkirk was declared by Parliament to be cognizable 
only by the Court of Session. Eveft down to thfeLJnion, 
and between 1689 and 1706, the Scottish Parliament 
acknowledged the ordinary jurisdiction in q[ue8tions: of 
pTecedenc^ 4 o be in the Court of Session. ' 
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.-cjaiin t 6 ' tB'e ISncar^infe; 

possessiori^to the claimaii, 

the, right 6 f discussion to another tribunal/the 
Session as accords.” * " 

^ ^ to-the Union, the ordinary local ^urti/fir^ 

deteiinined tlie successor to a deceased pefer by nieans 
of a decree of service, and all disputes as to the Scottish 


Peerage, and the collateral right of precedency were 
determined by the Court of Session, or the Supreme Court 
of Scotland, and Usually under its high prerogative, power 
of reducing the Judgments of Inferior Tribunals, or on 
the ground of illegality or fraud, the illegal deeds granted 
by private individuals. That the Scottish King, before I 425 » 
may, with the help of his Council, have decided questions 
of disputed Peerage I think very probable.^ TMiat after 1425 ? 
he ever did so by himself, or with the aid of his Council, 
I think highly improbable. That he never did so after the 
erection and establishment of t^e Court of Session is 
absolutely certain. Norway the right of the Scottish 
Parliament finally to decide such matters in any way 
recognised by the laws of Scotland. When the Scottish 
P,arliament did interfere in Peerage cases, it was merely to 
give a temporary right, that is to say, interim possession, 
untit the actual rights of the parties were discussed and 


decided .,by the proper Tribunals, namely, the ordinary 
local courts, and, as already explained, the Court of Session, 


rtrhose*' competency was lecognised and enforced by the 
Crown, the Privy Council and Parliament down to the 
Union, , aiid whose exercise of unquestioned jurisdiction 


can be proved down to the year 1740. Th*e Lovat Peerage 
ca^ was decided by the Court of Session in 1733. 

,Tnj«i; ar . different epurse was adopted by Parliament in 
1^5 as to the precedency of the Earls of Roxburgh and 
Lothian y -but it is unsupported by law, and was even 


13—a 
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condemned by high legal and contemporary authority. 
Indeed, it is condemned by the letter of King Charles II. to 
the Court of Se^ion, dated the i6th of July, 1679, expressly 
recognisingtheirrordships’jurisdiction in thematter in dispute 
— i.e.f precedeticy—and also virtually by a letter of King 
James VII., to* his Commissioner, dated the nth of May, 
1685. The dispute between the Earls of Roxburgh and 
Lothian was ultimately, and finally and conclusively, solved 
by the creation of the Dukedom of Roxburgh in 1706. 

In the Report of 1740 by the Court of Session, as to the 
Scottish Peerage, the Court asserted its right to entertain 
and legally decide all questions relating to the Scottish 
Peerage. How could it be otherwise ? Neither the Court 
of Session, nor the ordinary courts of local jurisdiction in 
Scotland, have lost or been deprived of their jurisdiction. 
All their righttj and privileges as at the Union are preserved 
by the Articles of the Union, and no legislative enact¬ 
ment since the Union has been passed on the subject. 
Nothing has been done except what is implied by the volun¬ 
tary and personal submission of Peerage claims to the 
decision of the Crown. Therefore, whatever maybe the 
legal effect of such voluntary submission as regards the 
parties who have so submitted, and their heirs, and what¬ 
ever may be the difficulties in the way of attempting to set 
aside the decisions of the Crown as ultra vircs^ nothing 
whatever has been done to abrogate or annul the jurisdic¬ 
tion of the Court of Session in Peerage claims which may 
hereafter be brought before the Court. If the Scottish 
peers have a legal right, under the Articles of Union between 
England and Scotland, to petition the Sovereign to decide 
on their rights, they have not lost their right to appeal to 
the ordinary courts of law of their country in such matters. 

The right of appeal exercised by the House of Lords in 
Scotch, cases does not affect the contention hetre stated, 
and can only, at the utmost, render Scotch Peerage Claims 



PROCEDURE OF THE HOUSE OF LORDS AS TO PEERAGE. rgi 

subject to appeal to the House of Lords in its judicial 
capacityFor my own part, I submit that a clainjaUt to a 
Scottish Peerage can’ legally proceed to prove his claim in 
the Court of Session, and afterwards, if ho.thinks fit, appeal 
to the House of Lords, 

The preliminary steps taken by a person succeeding to an 
English Peerage and by one succeeding to a Scottish Peer¬ 
age were essentially different. In the former case, a writ 
was issued from Chancery as a matter of course, or the 
right to the Peerage was first determined by the Crown, 
or after a report by a Commission of Inquiry, appointed by 
the Crown. While, in the latter case, the person claiming 
to be a peer and successor in a Peerage, obtained a Decree 
of Service in his favour as heir, euid then obtained posses- * 
sion, interim or final, in the course of proceedings instituted 
before tlie^proper tribunals to decide thereon. As I have 
already explained, if any dispute arose,as*to the right, it 
was decided in the Court of Session as in an ordinary civil 
action, as in claim to heritage, or as in a proof of a pedigree. 

Till the middle of the last century, the mode of pr6ceed- 
ing in claims to a Scottish Peerage was veiy usually by means 
of an Action of Reduction and Declarator raised in the 
Court of Session, for the purpose of reducing the Decree 
founded on by the Defendant, and of declaring that the 
Plaintiff was entitled to the Peerage. In one instance 
before Parliament, and here given as an outline of a com¬ 
plete Peerage claim in Scotlaiici, tlie proceedings were as 
follow: I a petition to the court alleging the Petitioner’s right 
to the Peerage, and stating all the grounds upon which the 
claim was made; 2 a warrant or charge against the de-- 
fendant, summoning him to appear to answer the petition ; 

3 an answer, called an Information, by the Defendant to 
the petition ; 4 an answer by the petitioner to the Defen¬ 
dant’s information or statement; and 5 a reply by the 
Defendant to the petitioner’s answer. The account of the 
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pleadings here given is^ taken fe)m ih 

chesjt of the Cfawfopd family as to a Jfeer 
the .Scottish -Parliament; but in all its 
important features, it is perfectly accurate as ah account 
of the pleadings "which would have taken place, aa'they 


ought to have taken place, in the Court of Session; ' ^ 

After the pleadings were finished, the Court tried . an 4 
decided upon-the respective averments of the parties, iaad 
did sd according to the established laws and customs oCthe 
Realm. , ,v . 

This ancient mode of proceeding is well worthy of (con¬ 
sideration by claimants to Scottish Peerages. It has the 
advantage of being conducted in the presence of trained 
Judges and Advocates, well versed in the history and 
antiquities and legal principles of Scotland, and of being 
much less dilatory and expensive than the present expensive 
and tedious process in the House of Lords. When the 
Committee of Privileges in the House of Lords had a 
Mansfield, a Loughborough or a Brougham—all Scotch as 
well as English lawyers—amongst them, the ancient laws 
and customs of Scotland were in no great danger of .being 
ignored or overlooked. But, when merely English trained 
lawyers are called upon to decide finally and ^ho in the 
first instance, upon matters of pure Scotch law and histoiy, 
there is a grave danger of English law being applied to a 
greater degree in Scotch Peerages than ought to be the case. 
I have the highest opinion and veneration for the resolutions 
of the Committee of Puvileges^. Still, I humbly believe 
that an unfortunate, if not an unconstitutional attempt has 
been made, in several cases contested in the British- House 
of Peers as to the Peerage Claims from Scotland, to engraft 
the English Peerage law upon the rules of Scotch Jaw as to 
Titles of Dignity. .By the law of the land, the la\y of 
Scotland ought to be appliccl to all cases arising in Scotland. 
This is the principle laid down in the Articles of Urnon, 
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and repeatedly acknowledged by the most teaxnpd lawyers 
in treating of this subject/Thatthelaw and practice of Scot¬ 
land shiould alone be applied in Scotch Peefage • cases was 
‘ held in the Cassillis case in 1762, in the Suthfe'land'case in 
1771, ai6d in the Moray case in 17^3, and also as to' the 
votes at the Election of Peers in Scotland in 182a and 1830. 
Further, Lord Eldon, in the Annandale Peerage case, de¬ 
cided in 1826, said—“ There is no doubt that the law of 
Scotland would equally apply in the case of a dignity which 
applies to an estate,” and Lord Brougham, in the Polwarth 
Peerage case, decided in 1835, said™** We (the Committee 
of Privileges) are sitting in a Scottish Court as a Court of 
Appeal.” In the Cassillis case, Lord Marchmont said 
that ** the case must certainly be-determined upon the 
general principles of the law where the case itself took its 
rise.” Here, let me add that it was in thejast mentioned 
case that it was laid down that, whei^ honours did not 
clearly descend to heirs female, they ought to go to heirs 
male. This resolution or ruling, of course, never cojrld, 

and never was intended to exclude heirs female. On the 

• 

contrary, the Sutherland Peerage case was decided in 1771, 
on the strength of the evidence given in favor of the heir 
female; and, in the Borthwick Peerage case, decided in 
1808, evidence was allowed to be given in favor of the con¬ 
tention that heirs female were entitled to succeed to the 
Borthwick honours. 

Taking all these facts into consideration, I am inclined to 
think that it would be well that, henceforth, all decisions 
in Scottish Peerage claims should fijsl of all, be decided 
by a regularly constituted Scotch Tribunal. No one 
can doubt that a thorough investigation of the law, and 
of the whole facts and circumstances, in the ordinary 
court of the administration of justice, is a matter of the 
greatest importance in the furtherance of justice. And I 
venture to add that-no Tribunal, or Court of Inquiry, 
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is SO well qualified to make that investigation in Scotch 
Peerage Cases as the Supreme Court of Civil Jurisdiction 
in Scotland. Nay more, I would even venture here to 
suggest that ’the. old mode of determining claims to the 
Scottish Peerag^e in the Supreme Court of the land, might 
be very advantageously adopted by the Legislature in all 
claims to the English, Scotch, Irish and British Peerage. 
The House of Commons has virtually divested itself of the 
power to decide upon the election of its members. Why 
should not the House of Lords facilitate the passing of 
a law by which the claims to the Peerage might be dele¬ 
gated to a regularly constituted legal Tribunal ? Certainly 
the Sovereign has no interest in-opposing an improvement 
demanded in the interests of Justice. 

With regard to precedence, which is an important collateral 
incident of every Peerage, the right of original jurisdiction 
has always been® asserted by the House of Lords in 
England, or by the Heralds, its officers. Formerly, when 
questions of place or precedence arose in England, the 
Heralds of the House of Lords decided them; but now the 
invariable practice is for the House itself, or its Committee 
of Privileges to decide upon them. Thus, in a claim decided 
in 1736, it is rightly observed in the argument that, while 
the King^s Writ of Summons gives the person summoned 
a right to sit in Parliament, “ his rank and precedence 
are matters merely collateral. Of these latter, the Heralds 
take upon themselves to be Judges in the first instance. 
If any question arises upon the place given by the Heralds, 
it is decided by the Lords of Parliament in the House of 
Lords as a matter of privilege.’* 

The order of precedence in English Peerages was laid 
down in a Decree of Parliament in the reign of King 
Henry VlIL, and it is worthy of observation that the King'’s 
High Officers of State are ranked at the top of the list of 
the class of nobles of which they were members, and for the 
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high excellency of the of[ice»even higher, ’t'his fact leads 
us back to the primary order of all monarchical honours, as 
being essentially official in their origin and ultimate character. 

In Scotland, the quarrels between t^ nobles as to 
precedency gave rise to many fierce and bitter disputes. 

' Amongst a proud and turbulent nobility, the Scottish King 
had no easy seat on his throne. The Parliamentary 
Journals of Scotland prove that the disputes for precedency 
amongst the nobles were often carried to a great height, 
atid even impeded and obstructed the transaction of public 
business. To put an end to these unseemly quarrels, 
King James VI. appointed a Commission to inquire into the 
precedency of all his Scotch nobles, and subject to an 
appeal -to the Court of Session, to fix and determine the 
precedency of them all. This was accordingly done by 
the Commissioners; and a Decreet of Ranking by interim 
decree, or nti pniisedetisy was issued by an Act of the King’s 
Privy Council on the 5th of March, 160G. Tliis decree 
affirms that it was to stand “ ay and untill ane decreit 
before the ordinar Judge be recovcreit and obteluit in the 
contrair,” and contains a reservation “ to such persoun or 
persouiis as saH find themselves interest and prejudgjeit by 
thair present ranking, to have recourse to the ordinar 
remeid of law be reductioun before the Lords of Couhscll 
and Sessioun of this present decreit.” Here again, we 
have an instance of the form and grounds for the exercise 
of jurisdiction in Peerage Cases by the Court of Session, 
which explains the exercise of jurisdiction in severa 
instances mentioned in this article. 

With a few slight exceptions, this Decree is in force to 
this day. But it cannot be denied, aii<J has long ago been 
proved, that this Decree is far from being accurate, and 
that there is great nee'd for its being thoroughly revised by 
some competent authority, and a new list of Scottish Peers 
made up under, and by virtue of, legislative authority. 
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There is yet’'^another mode of 4 ecid 5 hg Gotl^wifcied Sfeotch 
Peerage ceases* to be meDtioned^ ^ I refer to the pro^d^hgS 
in the^ Somerville and Colville cases, decided in ItheAla^t; 
centmy, and subsequently followed in other cas^s^ I ;ta)te 
the case of Lord Somerville by way of illustratiotii 
1721, the Marquis of Tweeddale^ Chief Secretary of Scomnd^ 
protested %at the election of Scottish Peers, that JameiS 
Somerville of Drum, or Lord Somerville, should hot be 
admitted to vote until, in the House of Lords,, he haJ 
established his right to the dignity he asserted he rightfulfy 
possessed. In 1722, on the motion of Viscount Townshend, 
Secretary of State, the protest was referred by the King to 
the consideration of the House of Peers. On the motion 
of the Committee of Privileges the claim was allowed, aOd 
was confirmed by the King in 1723. In these cases the 
Committee of Privileges considered the protest, and inveS' 
tigated the contentions of the parties before them, and 
reported tp,the House of Lords as in a regular Peerage 
claim. 

For more than a century the Roll of Scottish Peers has, 
as I have stated, been thought to be in a most unsatisfactory 
condition. Several times, unqualified persons have voted 
at the election of the representative Peers of Scotland, and 
at the present moment, there is nothing to hinder an 
absolute stranger from answering for an absent peer, or for 
an extinct peerage, aud tendering his vote at such election. 
That this is the case is simply scandalous, and ought to be 
put an end to without farther delay. To show the fruitless 
efforts hitherto made to provide a remedy in this matter, I 
shall mention a few facts to show the direction of. the 
remedies hitherio^ attempted, and to indi6ate the.i'Meps 
.^hich ought to be taken in order to provide an effectiye 
remedy for the future. - , , 

On the gtb March, 1761, the House of Lords appointed a- 
Committee to make up a list of the Peers of Scotl^»df|is at 




PROCEDURE OF THE HOUSE OF tORDS AS TO PEERAGE. 197 

I •» ' 

the Union, whose peer^e^ ^^eifftbeii cor^.t|nuing, 

with pqiiw th Siipnioh all prdp^ and 

tt^T^ort Iroin timeto tim^ On the ^7^2, 

they c^dered a reprint of the Report of the Court ^ '^ssion 
m.J 74 o ; and on the aoth of March, f767, they 
wepiSelves into a Committee “ to consider jthe'tirosti proper 
means effectually to ascertain the descents of the Peers 
this Kingdom, so that the Crown, or this Hou^e may 
«ot incur the risk of being imposed upon by any ill-founded 
claim of Peerage.” Several resolutions of the same kind 
have sihce been passed; but, with regret it has to be 
acknowledged, nothing effectivje has been done. Not only 
did the, late Lord Rosebery make yet another ineffectual 
effort to remedy this grievance; but, as recently as i88l, 
a Committee to inquire into the condition of the Scottish 
Peerage Roll was appointed by the House of Lords, and 
was reappointed last year, • * 

Again, by a resolution of the House of Lords in x^2, 
rescinded on the 25th of July, 1862, it was declared that, 
except sons and certain other specified near relarions of 
deceased peers and peeresses ^one, until their rights to the 

• 

peerage of Scotland had been made out to the satisfection 
of the House of Lords, should be allowed to vote at the 
Election of the Representative Peers of Scotland'. Matters 
are> therefore, so far as this resolution is concerned, exactly 
fn the same position as befoie its passing. In these cir- 
cumstances, I venture to suggest that the most effective 
remedy is the appointment of a Royal Commission, composed 
of Scottish peers, to make up a full and complete Roll of the 
Peers of Scotland as at the present time, and a subsequent 
statutory‘enactment that no person not on that Roll, or on 
a Roll to be regularly made up by the Lord Clerk Register, 
shall be entitled to vote at the Elections of the Representa¬ 
tive of Scotland. After the Royal Commissioners 

have 4 ptie the work committed to them, no addition ouglit 
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to be allowed to be made until a claim to a Peerage is fully 
and completely made out according to the law and practice 
of the Realm. 

I am aware that, during the last Session of Parliament, 
a Bill was introduced into the House of Lords To regu- 

c _, _ _ 

late procedure at the Elections of Representative Peers nn 
Scotland, and for other purposes.” But I confess that, in 
my opinion, the provisions of that Bill do not go far enough, 
nor are they based on such a full and searching inquiry as 
appears to be required. Briefly, this Bill proposes that an 
annual Roll of Peerages and Peers of Scotland should be 
made up by the Lord Clerl;, Register, that persons whose 
names and titles have been omitted from this Roll, should 
have power to appeal to the Court of Session for redress ; 
that the Court should give their decision on such application 
and report the same to the House of Lords; and that the 
House of Loi*ds may direct the petition, evidence, and 
report to be considered by their Conimittee of Privileges, 
and give such directions to the Lord Clerk Register as 
may seem just. The proposals of this Bill are essentially 
different from the suggestioils I have already ventured to 
make. I myself have the greatest respect for the distin¬ 
guished abilities of the nobleman who now holds the 

« 

honourable office of Lord Clerk Register, but I hardly think 
his lordship could personally undertake to make up a Roll 
of the -Scottish Peers to his own satisfaction, without 
an amount of labour too.great for one man. I therefore, 
think that a Roll should be made up under a Royal Com¬ 
mission composed oT the most learned Scottish Peers who 
are willing to serve their Queen and country by fixing and 
determining the list of the Scottish Peers. In this matter the 
country at large is deeply interested as well as the Scottish 
Nobility; for the Scottish peerage is a part orf the Constitu¬ 
tion of the Realm, and its members have important national 
functions to discharge. I would therefoie humbly submit 



PROCEDURE OF THE HOUSE OF LORDS AS TO PEERAGE. I99 

that steps should he taken effectually, and for ever, to purge 
the list of the Peers of Scotland, and give their lordships 
their proper places in the way of precedence, after a full and 
conaplete-inquiry into the claims, and tQ'give all persons 
who thought themselves aggrieved a full and ample remedy 
to^obtain redress of their grievances. To.insist upon this 
is no gueat hardship, although a more expensive proceed¬ 
ing, than to enforce a full and accurate list of Voters entitled 
to give their suffrages for the Representatives of the People 
in the House of Commons. 

As to the constitution of the Court I have also a pro- 
. posal to make. For my own part, I would prefer to sec 
the ancient jurisdiction of the Court of Session again set 

» 

in motion for the determination of Peerage Claims in 
Scotland, and the adoption of a similar course in regard to 
English and Irish Peerages before the Supreme Courts of 
England and Ireland. After full inquiry by the Supreme 
Courts of the Law, Peerage Claims would then properly be 
subjected to the right of appeal to the Judicial Com¬ 
mittee of the House of Lords. This course*of procedure 

• 

would bring about -the fullest and most ample inqun*y by 
the most competent Court in the first instance, and an 
appeal to the most capable and august tribunal in this 
country, or, I might say, of the whole world. But, what¬ 
ever I might wish and peradventure hope to see, I fear very 
much that the time is not favotirable for making any pro¬ 
posal of the character I have imiicated. Be this as it may, 

I do think that the country ought not to be satisfied with 
the haphazard and somewhat unsatisfactory tribunal now 
entrusted with the investigation of Claims to the Peerage. 
At the very least, all the members of, the Committee of 
Privileges should be trained lawyers. Above all things, 

I would submit that all claims.to the Peerage should be 
fully and minutely expounded at the very outset of the 
investigation, and effective steps taken to have the evidence, 
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oral and documentary, presented to the inore 

orderly and natural way. than usually t^e^n the^xa^tfpe 

before the Committee of Privileges. T© bring 
the claimants and the obje'ctors must be ready aid'^blp to 
proceed de dic with their respective cases befpr^the 

Committee. The delays incident to a Peerage Inqni^ ^0 
very expensive and very injurious to a due and proper 
dispensation of ju^ice. 

Finally^ on the'whole, and as the most suitable procedure 
for the purpose of investigating the contested claims to the 
Peerage of England. Scotland and Ireland, I wpuld venture 
to suggest that there should be (i) a petition by the claimant 
to the Crown; (2) a reference by the Crown to the House 
of Lords; (3) a remit by the‘House to a Judge of the 
Supreme Court of the kingdom in which the claim arose 
authorising hin^to investigate the whole case, according to 
the law of the land, and ordering him to report his pro¬ 
ceedings and* opinion to the House; (4) a power of after¬ 
wards remitting the whole case to the Judicial Committee, 
or the Committee of Privileges of the House, for further 
consideration and report, and, where necessary* a report 
by-such Committee; (5) a resolution by the House to be 
reported to the Crown ; and (6) a final and conclusive 
decisibn by the Sovereign on the petition. Un^ex this 
procedure, British Peerages created by the Sovereign sinte^ 
the Union between England and Scotlj^nd, would natufg^Ily 
fall to be treated as arising in England. Whatever may be 
done to remedy the present evils as to contested Peerap 
claims, the existing procedure is self-condemned by its 
enormous expense and lamentable dilatoriness. 

Alexander RobertsoK. , 



201 


VI.-^THE NEW ALABAMA LAW ON THE 

Evidence of defendants in criminal 

GASES. 

W E learn from our contemporary, the Alabama Lam 
^ Journal, of December, 1882^ that the new Legis¬ 
lature of that State has signalised its first Session by 
passing a statute establishing a reform which has received 
much attention in this country, both at the Congresses of 
the Social Science Association and in the Committee of 
its Jurisprudence Department, viz., the admissibility of 
defendants in Criminal cases to give witness on their own 
behalf. 

It may not be without interest for those who sympaflijsed 
with the views of Mr. G. W. Hastings ^nd the Hon. 
Evelyn Ashley, and their efforts in this direction, to know 
the tenor of the recent statute of Alabama. , 

House Bill No. 62 of the Session of the Legislature 
which opened on the 14th November last, having been 
approved by the Governor, became law oh the 2nd 
December, and is remarkable for its conciseness 00 less 
than foi its importance. Wc reprint it in full from our 
contemporary, in the number above cited, Vol. I., p, 381. 

“Acts of the Legislature. House Bill, 62. An Act.to 
permit defendants to make stati^m^^its in their own behalf 
in all trials of indictments, complaints, or other criminal 
proceedi^gs^ 

“Section i; Be it enacted by the General Asutnbly of 
Alabama, That on the trial of all indictments, complaints, 
or other criminal proceedings, it shall Ce competent for 
the defendants to make a statement as to the facts in their 
own behalf, but no^ under oath. 

“ Section 2 ; Be it further enacted, That shall any 
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defendant fail to make a statement, as provided for in the 
previous section, it shall not militate or be made the subject 
of comment against him. 

“ Approved E^cember 2, 1882.” 

In 1876, when* this question was engaging the serious 
attention of the Law Amendment Society, the then 
Assistant-Secretary was directed to send x)ut a Paper of 
Questions to the Chief Justice and Attorney-General of 
every' State in the United States of America, and of each 
of the Provinces of Canada, among the Colonies of 
our own Country. The result, though replies were hot 
received from every official thus addressed, was thfe col¬ 
lection of a vast mass of most valuable information 
respecting the law of the several States and Colonies, and 
the views of persons in the highest legal positions as to 
the working of such law. 

It is much th he hoped that this mass of materials may 
yet be placed befoi'c the legal Profession and the public 
generally, instead of being confined, as it practically is at 
present, to the members of the Association which under¬ 
took the investigation of this difficult but interesting 
problem iri Criminal Jurisprudence. We quite well re¬ 
member that no little divergence of views was manifested 
by the several authorities who filled in replies, as to the 
working of the system in the everyday practice of the 
Courts. The preponderance of opinion, liowever, was, if 
we mistake not, in favour of the change. Rut in some 
States of the American Union, and in some of our 
Colonies, opinion was quite as opposed to it as it is in 
many quarters at home. Our Alabama contemporary itself 
speaks very guardedly, saying that the new Act makes a 
radical change in the Criminal practice of the State, and 
ihat whether for good or ill time alone can prove", though 
the Editor is evidently more inclined to fears than to 
hopes* ' 



QUARTERtY NOTES. 203 

It will b# observed that ^ Alabama statute only pro¬ 
vides for the admissibility of tb6 evidence of the defendants 
Themselves, not of their husbands or wives, as has been 
proposed in this country. In seven States Of the Union, 
it wolild appear from the brief analysis of the replies ^given 
in the- present Secretary’s most useful Manual for the 
Congress (Offices of the Association, i, Adam Street, W.C., 
1882), husbands and wives are competent so tf^give witness. 
But we are, at present, unable to reconcile the apparent 
inclusion of Alabama {Manual, pp. 89—90) as one of the 
States where defendants were themselves allowed, to give 
evidence, at the time of the Society’s investigation of the 
subject, with the authoritative text of the Law of December, 
1882, which we have printed as a piece justificative of no 
small interest to Jurists and Law Reformers. 

We shall look forward to details of the working of the 
new system in future numbers of the Alabama Law 
Journal. 


^itarterlg ||ol£S. 

We are glad to observe some interesting comments on 
certain very unsatisfactory features of the existing American 
Law of Copyright in our valued contemporary, the Southern 
Law Review for October and November, 1882. The Law 
provides that books for which copyright is sought "shall be 
registered, and two copies be deposited in the Office, of the 
Librarian of Congress, but it omits to provide what shall 
be evidence of the deposit. Now, the deposit of two copies 
of the, wbrk entered being quite as much an essential 
ingrpd^t,of American copyright as the registration of the 
title^ that it is in the highest degree important to 

know What constitutes the legal evidence of such deporit. 
The practice oi the Librarian o£ Congress, since ..the 
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alteration in the Law which requires that two copies be 
presented, has been, it appears, to endorse the certificate of 
registration, with a statement of the fact of the deposit. 
But in Miller y, Tice (104 U.S., 557), the Supreme Court of 
the United States recently held that such endorsement was 
not evidence of'the fact that the books were so deposited. 
The endorsement is in fact, says the Southern Law 'Review^. 
no more than 4 * a memorandum which might serve to refresh 
his (the Librarian’s) memory, if he should ever be called as 
a witness to the fact.” This being so, it is of course a 
purely personal memorandum, and the question .arises, 
v'hich our contemporary very pertinently puts : “ Suppose 
he (the Librarian who made the memorandum), and those of 
his associates who have knowledge of the facts should die, 
h6w could they be proved ? ” Of this knotty problem, the 
Southern Law Review offers what in our opinion is, in the 
main, the true as vvell as the natural solution. It proposes 
an amendment of the Law, authorising the Librarian of 
Congress, upon the request of any person, to give, under 
his hand and seal, a certificate of the date when two copies 
of any work were deposited in his office under the Copyright 
Law. 

We would ourselves go somewhat further, and would 
suggest that as the depositors for copyright purposes are 
the primarily interested persons, such certificate, which it 
is provided shall be primd facie evidence of the deposit, 
should issue as of course to the depositors. 

The absurdity of the existing state of things is that in 
any case where the Librarian of Congress has given a 
certificate of deposit, the legal two copies were no doubt 
standing on the shelves of the Library of Congress, ready 
for exhibition in Court, if the Librarian had in any given 
case been required'by subpoena to produce them. At least, 
*such is the case if, as we presume, a power similar to that 
which brings into an .English Court the parson of. the 
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parish, with the Parish Register of which he is the legal 
custodian, exists in the United States, as, a Federal power, 
carrying execution in the District of Columbia, and capable 
of being exercised by the Federal Supreme Court. Pending 
the desired amendment in the Law, with tlie general pro¬ 
priety of which we fully concur, the subpoena course may, 
perhaps, deserve to be cohimended to the attentioil of our 
American cousins. 

* ^ 

Conveyance of title in Copyright seems to be in an 
equally unsatisfactory condition in the United States. For 
there is no provision made for authenticating the instru¬ 
ment purporting to effect such conveyance. Here, again, 
the Librarian of Congress has adopted in practice what 
may be called a common-sense line, but it is one which, as 
the Southern Law Review points out, must fail at the point 
of authentication for record. The Review proposes an 
amendment in the Law, providing that deeds for Conveyance 
of Copyright should be acknowledged in a certain pre¬ 
scribed y^ay, before certain officers, and certified by such 
officers in a certain prescribed way, and, further, that they 
should be executed in duplicate. Here again, as it seems 
to us, the proposed amendment might be simplified by 
providing that the Librarian of Congress should be the 
officer before whom such conveyances should be executed, 
-and that he should thereupon himself certify them. This 
would surely afford the best possible guarantee against 
both forgery .and personation. 

* it* * ^ 

An interesting question, connected with the important 
subject of Naturalisation, has recently beqn brought before 
the French Senate, as we learn from our contemporary, the 
Jour^l de Droit International P^tve, Nos. VIL-VIII. for 
1882.' the point was raised on the action of the Prefect 
of the French Dfipartement du Nord, in placing on the lists 

r 4*-2 
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: 

for military service a son of French subjects bom to them 
in Belgium, and who had, in the terms of the Belg|.an Code, 
opted for Belgian nationality within the time prescribed by 
Belgian law. Tins act of option, it is to be observed, carries 
retrospective foi'ce in Belgium. According to Belgian law, 
therefore, the assumed French subject, claimed as liable to 
French*military service, had never been a French subject at 
all, and France could have no right to draw for her conscrip¬ 
tion a Belgian subject, who was clearly liable to Belgian 
military service, the claims of which he had, it appears, ^ 
satisfied, by the drawing of a number which exempted 
him. The case seems to be somewhat complicated, as 
, regards the line taken by the French Courts, by the fact 
that the petitioner to the Senate, M. Carlier, was not the 
first of his family in whom the question had practically 
been raised. elder brothers of his had equally ifpted 

for Belgium, and their option had been held valid by the 
same Civil Court of Valenciennes, which held the youngest 
brother liable to service under French colours, and whose 
later view was confirmed by the Court of Appeal of Douay. 

M. Carlier took the opinions of eminent French counsel on 
thq. point, one of them being that of M. De Folleville, 
Dean of the Faculty of Law in the University of Douay, 
and a Vice-President of the Association for the Reform and 
Codification of the Law of Nations. M. De Folleville, we 
understand, drew up a very elaborate opinion, talcing a 
view adverse to the doctrine of the Court of Douay. At the 
same time, he did not advise an appeal, but rather that re¬ 
course should be had to Diplomatic action. M. Carli^, in 
pursuance with this advice, has presented a petition, which 
has been reported upon in the French Senate by M. Dieud^- 
Derfiy, and in terms of the report referred to the Ministry 
for''Eoreign Affairs, with a request for their careful attofitfoh 
thereto. The importance of the action taken by "the 
Senate wili at once be seen. 
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The Report upon which ^is felereoce has been made 
can Scarcely fail to arouse a sense of tha ^yity of the 
questions involved, and we have Ab doubt tbat/Ae able In- 
terhitionsd Jurists who are attached to the Mihistiy will 
pve it their fullest consideration. It is obvious that the 
position which the decision of the Courts^of Douay and 


Valehdiennes would assign to persons in the circumstances 
of M. earlier is one fraught with the very gravest 


issues of life and death. For it cannot mean anything ' 
less than a twofold liability to being shot a deserter, if 
war were at any time to break out between the two countries 
which claim such persons. And it can scarcely mean any¬ 
thing less than the perpetual liability to the dispute in time 
of peace of the passport under which persons so situated 
would naturally travel, viz., that of the country of their 
adoption. The possibilities of friction, amounting it may 
be to extreme tension, in the relations, between the two 
countries are numberless, and they are also serious. It ;s, 
of course, possible to say that, in the case in question, 
Belgium being a neutral State, the worst difficulties cannot 
arise. But it cannot be dented that the neutrality of a 
country, however largely guaranteed, is capable of being 
violated, and in this particular case of Belgium that such 
violation does actually form a current subject of speculation 
in miljtary and other circles and in the press, with however 
little basis as regards the two States pointed to as the 
probable violators. • 

It would be doubly pleasing, under such circumstances, 

* , « 

to see this thorny subject treated by the French Ministry 
for . foreign Affairs purely as a question of International 
La^qnd of International Morality, entirely apart from any 
col&^eration of a possible state of things such as could 
deprecated by Europe^generally. At present, in 
a it is possible by an equitable adjustment 

of a/ ^Otty controversy to silence more than one doubt, and 
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to extinguish more sources of conflict than those actually 
visible. The. Report made to the Senate draws pointed 
attention to the wide application of the ** grave difficulties ” 
which might ari^c; from an International point of view under 
the recent doctrine of the French courts. ‘And it very justly 
emphasises the •special gravity of the question directly at 
issue, namely, Military Service. For it is equally capable of 
being raised in the opposite sense, as M. Dieud€-Defly 
points out, and the sons of Belgian parents, who may have 
opted for French nationality, will be capable of being 
claime 4 as liable to the Belgian conscription. Such com¬ 
plications,the Reporter continues, may very easily degenerate 
into an International conflict. And the process of degeneracy 
in such cases, we may remark, is usually only too easy and 
rapid. It is, we hope, of good omen for the happy solution 
of the important questions raised by M. Carlier's petition, 
that those questions should have been so fully and so 
temperately appreciated by the Reporter of the Committee 
appointed in the French Senate, and we shall look forward 
with interest to the result of the reference to the Ministry 
for Foreign Affairs, 


Our valued Paris contemporary, the Revue Ginerale du 
Droitf has, we regret to record, suffered like ourselves by 
the death of one of its Editors, M. Edmond Labatut. Like 
our own case, the loss of the Revue’Generate has been that 
of a worker in the prime of his intellectual life. 

M. Labatut, who at his death on the 8th of July, 1882, 
was but thirty-eight years of age, and was tlius four years 
younger than Professor Taswell-Langmead, had been one of 
the Editors of the Revue Generate from its foundation in 1877, 
and continued to take an active share in its conduct till 
within a very short time of his death. 

His Alma Mater was the Law Faculty of Toulouse, where 
he graduated at an early age as Licentiate and Doctor. By 
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a felicitous act of recognition of hi^ merits on the part of 
his own old master, M. Humbert, the Keeper of the Seals, 
it is with Toulouse that M. Labatut*s memory must be 
associated in death, invested as he was at the time with 
the high and responsible functions of Vice-President of 
the Tribunal. 

It was in the department of Roman Law that M. Labatut 
won his highest laurels as an author. His Essay on the 

Roman ^dilitas in its Relations with the Modern Muni¬ 
cipality," was crowned by the Academy of Legislation of 
Toulouse in 1865. He communicated to the same Academy 
an Essay on the Law of Alimentation in Rome, and to the 
Academy of Legislation a Paper on the Curatores Ret Publics. 
His acquaintance with Numismatics was shown by an article ' 
in a Belgian Review on the “ Cultiis of Cybele and Atys from 
Coins and Medals; ” while his substantive works were 
dedicated to the “Principles of Warrant/in Sale," and, 
most noticeable of all, a “ History of the Roman Prsetor- 
ship." He left unfinished a “ History of the Penal System 
of the Romans.” 

The Procurator of the Republic, M. Delord, paid a high 
tribute to the character and ability of M. Labatut, on the 
occasion of his funeral. “ All who knew him," said M. 
Delord, remained his friends. A distinguished magistrate, 
he had obtained, while still young, a post which opened to 
him a brilliant future. He was above all a man who would 
do his duty : he was seen to preside in court almost down to 
the moment of being struck with his fatal illness." 

So honest and zealous a worker must needs be sadly 
missed by those with whom he worked. Our contemporary 
has suffered a loss in which we ourselves can at this moment 
more especially sympathise. But we feel, as no doubt our 
contemporary feels, that the losses we have both suffered 
constitute a fresh call on our energies, alike in the Revue 
GifUrale and in the Law Magazine and Review, 
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Archer, Edwarfl Peter, Esq., Solicitor, late of Childer House, 
Stowmarket, SufFolk, aged 67. Admitted in 1845. Dec, 9. ^ 

Appleyard, Charles, Esq., Solicitor, aged 71. Admitted in 
1834. DeCt 25. 

Barton, Richard Bolton, Esq., LL.D., J.P., of Stour Lodge, 
Bradfield, Essex, and of Gray’s Inn Esq., Barrister-at-Law, 
late Chief Magistrate of Bombay, aged 63. Dr. Barton, who 
was of Trinity College, Dublin, (B.A. 1844, LL.D., 1868), was 
called to the English Bar in i8jo. He was ^dest son of John 
Barton, Esq., of Dublin, and was J.P. for Essex, Dec, 27. 

Boyle, James, of the Middle Temple, Esq., Barrister-at- 
Law, aged 76. Called in 1838. Nov. 14. 

Bramwell, John, Esq., J.P., Recorder of Durham, aged 88, 
Mr. Bramwell, who was admitted as an Attorney in 1814, and 
practised in Durham, was an Alderman 1835-52, and four times 
Mayor. In *1860 he was appointed Recorder, and Steward of 
the Court Leet, and Court Baron of the City of Durham, for 
which he was also a magistrate. Nov. 25. 

Carthew, George Alfred, Esq., F.S.A., M.A.I., Solicitor, of 
Milfield, East Dcreham, aged 75. Mr. Carthew, who was ad¬ 
mitted in 1830, was well known as an accurate and patient 
antiquary, being the autlior of a History of iMimiiitch, and having 
nearly completed a History of Necton, Hale, and Braddenham, 
in Norfolk, wliich he was preparing for press at the time of 
his death. Oct. 21. 

Crook, Richard Smethurst, of the Inner Temple Esq,, 
Barrister-at-Lav^, District Registrar of the Court of Probate, 
Liverpool, aged 85. Called in 1830.' Dec. 21, 

Dolphin, Oliver P., of the King’s Inns, Esq,, Bartister-at- 
Law, aged 77. Called to the Irish Bar in 1833. Nov,. 4. 

Donnell, Robert, of the King's Inns, Esq., Barrister-at*Law, 
Crown Prosecutor for Co. Louth and for Drogheda* aged 40. 

Donnell, who was called to the Irish Bar in 1864, was author 
of an able Treatise on the Irish Land Act, 1870, besides having 
edited a volume of Reports of Decisions under the Act. He 
was a graduate of the Queen’s University of Ireland, and wnS' 
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Profe«or ol JaUpreto'c ."J 

&. SdldW. (I^l.), P«b,», S 7 . 

Admitte(i.in 1847. OcU 20. „ Barrister-at- 

• John Alexander, Esq.. Solicitor (Irel.). 
M«emck: gle^n’s County, aged 6r. Admitted m- 1842. 

^Folev. Denis, Esq., Solicitor (Irel.). Lismore. Co. Water- 

t;.". hX e“'; S.».o„ PO.......K 

" ftm.™..., Joh. c)«, E„, Soiwm. w..s.«.a. . 8.4 79. 

'"“£ M~a "Hl'in. E.q.. 

aced so. Admitted in 1855. No*'* I 4 * . . ep Tamaica 

Tavlexho. James, Esq., Solicitor. Ja^ 

aged 72. Mr. Gayleard's father was Hon. Jame Gayle 

President of the Legislative Council, Jamaica. 

Hawkins, Edward. Esq.. Sohcitor aged 30. 

Herbert lohn Maurice, M.A.,. h-G-S., 

HSefordshire, and of Lincoln's Inn, Esq., 

Tudee of County Courts for Monmouthshire, ag 74 - 

SXp, who «. of John 

New Hall, Montgomeryshire, was f‘'^^fVripos, 1830, 

M.A., iB 33 )» ca Copyhold Commissioner, 

.bo A.«»ioo.bio 

and as a Commissioner lu he was appointed 

Manors of the Duchy of Cornwall. In 847 he 

"eJEh, M^H^S waJfp.. f-=-nties Hereford. Monmouth. 

^ hZ’ Johf Sifm, M.A.Jof to MMe 
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The eldest son of John Hepworth Hill, Esq., Recorder of 
Pontefract, he had himself practised as a Conveyancer in 
Leeds. Nov. 25. 

Hilton, Thomas J. R., of Glan-y«don, Colwyn, North Wales, 
and of the Inner .Temple, Esq., Barrister-at-Law, aged 55. 
Called in 1862. Jan. 19. 

Jenkin, Albert^ of the Middle Temple, Esq., Barrister-att- 
Law. Called in 1847. Dec. 2y. 

Jones, Thomas Moreton, Esq., Solicitor, of Beaconsfield 
Lodge. Wimbledon, aged 67. Nov. 2. 

Kisch, Simon Abraham, Esq., Solicitor, aged 59. Admitted 
in 1861. Dec. 28. 

Langridge, William Kirby Johnson, Esq., Solicitor, Lewes, 
Clerk to the Lieutenancy for Sussex, aged 44. Admitted in 
1859. Nov, 12. 

. Lawless, John, Esq., Solicitor (trel.), of Leinster Lodge, 
Rathmines. Admitted in 1852. Nov. 10. 

Martin, Rt, Hon. Sir Samuel, Kl., P.C., late one of the 
Barons of the Exchequer, aged 81. Sir Samuel, who was of 
Trinity College, Oubhn (B.A., 1821 ; M.A., 1832 ; LL.D., 1857), 
was admitted at Gray’s Inn, but migrated to the Middle 
Temple, by which Hon. Society he was called to the Bar in 
1830. He then became a member of the Northern Circuit; 
Q.C. in 1843 ; and in 1847 was returned to Parliament for 
Pontefract, for which borough* he sat till 1850, when he was 
raised to the Bench and knighted. In 1874 he resigned, and 
was sworn of the Privy Council. Sir Samuel Martin was son 
of the late Samuel Martin, Esq., of Culmore, Co. Derry. Jan.g. 

Measure, John, of Pinchbeck, Lincolnshire, and of Lincoln’s 
Inn, Esq., Barrister-at-Law, aged 85. Called in 1825. Nov. 2$. 

Meikle, John, Esq., Solicitor, aged 46. Admitted in 1867. 
Nov. 5. 

Moore, William Playters, dsq., Solicitor, aged 54. Admitted 
in 1855. Nov. 30. 

Napier, Right Hon. Sir Joseph, Bart., P.C. (Irel. and Great 
Britain), D.C.L., LL.D., formerly Lord High Chancellor of 
Ireland, aged 77. Sir Joseph, who was youngest son of William 
Napier> Esq., of SL Andrews, Co. Down, who claimed to 
represent the Napiers of Luton Hoo, Baronets (cr. 1612), was 
a pupil of sjames Sheridan Knowles at the Belfast Academical 
Institution, from which he proceeded to Trinity College, Dublin, 
in 1820, distinguishing himself as a maftematiciah in the fir^ 
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year of his University life. He graduated as B.A. in 1825, M. A., 
1828; and received the degree of LL.D. from his own University 
in 1851,and thatofD.C.L. from Oxford in 1853. During hisunder- 
graduate career Sir Joseph co-operated with the late Chief Justice 
Whitesideand Dr. W. Cooke Taylor in reviving fhe famous Trinity 
College Historical Society, of which he became President in 

1870. He was called to the Irish Bar in 1831, at a time when 
its roll contained many illustrious names. In 1843-4 he was 
retained for the Crown in the O’Connell State trial, and became 
Q.C. (Irel.), 1844. In 1848 he was returned to Parliament for 
his University, and was re-elected in 1857. In 1852 he became 
Attorney-General, a Privy Councillor for Ireland, and Honorary 
Bencher of the King’s Inns, and in 1858 was appointed Lord 
Chancellor of Ireland. In 1867 he was created a Baronet, and 
was elected Vice-Chancellor of the University of Dublin, which 
high office he held till 18S0. In 1858 Sir Joseph had been 
President of the Jurisprudence Department of the Social Science 
Association at its Dublin Congress held that year, as was his 
successor in the Irish Chancellorship, Dr. Ball, at the Congress 
of 1881. In 1868 Sir Joseph Napier was swojn of the Privy 
Council for Great Britain, and was appoin'ted a member of the 
Judicial Committee. He also served on the Commission for the 
Publication of the Ancient Laws of Ireland, and was a member 
of the Board of Natiorial Education. In the LAw, Politics, and 
Religious Polemics of his day,'says our contemporary the hish 

Sir Joseph Napier won a conspicuous'renown, and 
in each capacity deserves to be held in remembrance among the 
great characters of Irish public life. Dec. 9. 

Newman, Richard,.Esq., Solicitor, Hadlcigh, Suffolk, aged 68. 
Admitted in 1839. Jan. 16. 

Nolan, Thomas, Esq., of Albert Park, Melbourne, Victoria, 
formerly a Solicitor in Dublin, aged 76. Mr. Nolan, who was 
admitted in 1826, practised in D*!blin till 1858, when he went 
out to Australia, and entered upon a fresli and highly successful 
professional career at Melbourne, where one of his nephews now 
occupies a seat on the Bench. Nov. 2. 

O’pRiscoLL, William Justin, B.C.L., of Belcourl, Bray, 
Co. Wicklow, and of the Inner Temple, Es(J., Barrister-at-Law, 
aged 35, Mr. O’DriscoIl, who was called to the English Bar in 

1871, was of St, John’s College, Oxford (3rd. Cl., Moderations, 

1867 j B.A,, 3rd Cl., Jurisprudence and Modern History, ^869), 
Dfc. 18. ^ 
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Oppenheim, Morris Simeon, of-the Middle Temple, Esq.i 
Barrister-at-Law, aged 58, Called in 1838. ■ 

Porter, Frank Thorpe, M.A., J.P., of the King’s Ihiis, Esq,, 
Barrister-at-Law, formerly a Divisional Magistrate’'for Dublin, 
aged 80. Mr/ . Porter, who was of Trinity Collie, 
Dublin (B.A, 1823, M.A., 1832), was called to the, Irish 
Bar in 1827, an^, in early life, says the Irish Law. TitfUs^ 
citing the Daily Express^ was ** an active politician, and one 
of the most earnest supporters and advocates of Mr. O’Connell. 
He was *a sound lawyer, and also possessed a literary 
taste and a sense of humour which often brightened the gloona 
of the Police Court with a genial flash of wit and drollery.” 
Nov. 24. 

Rashleigh, Philip George, Esq., Solicitor, aged 59. Ad¬ 
mitted in'1849. Oct. 26. 

Reade, George William, Esq., Solicitor, Congleton, aged 
54, Admitted in 1853. Jan. 22. 

Rexworthy, James, Esq., Solicitor, aged 37. Admitted in 
1874. ^4* 

Richardson, Robert, Esq., Solicitor, Bradford, aged 31, Mr. 
Richardson, who was admitted in 1833, was for some years 
Vice-Consul for the United States in Bradford. Nov, 16. 

Rutter, Alfred, Esq., Solicitor, aged 55. Admitted in 1851. 
OcU 23. * 

Slade, John, Esq., Solicitor,' formerly of Yeovil, aged 83. 
Admitted in’1821. Dec. 12. 

Taswell-Langmead, Thomas Pitt, B.C.L., of Lincoln’s 
Inn, Esq., Barrister-at-Law, and of the Inner Temple, Professor 
of Constitutional Law and History in -University College, 
London, formerly Tutor on Constitutional Law and Legal 
History to the Four Inns of Court, aged 42. Mr. Taswell- 
Langmead, who had since 1875 been Editor of the Law 
Magazine and Review^ and of whom we give a fuller memoir 
elsewhere in the current number, was an alumnus of Kite’s 
College, London, and passed the first B.A. examination at the 
University of London, whence he proceeded to St. Mary 
Oxford. ist Class, Jurisprudence and Modern 

Mich. Term, 1866. He was Stanhope Prizeman, 1866, VinetiAn. 
L^W Scholar in the University, 1867, B.C.L.. 1869 5 haVmg 
also^held theTancred Studentship at Common Law m J^incolh's 
Inn. reputation as an author was made by hU 

ComiHinimai History from the Teutonic to the 
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(Stevens and Haynes), first published in 1875 ^ 

second e^tion. JDec. 8. 

Temple, John Alfred, Esq., Solicitor, of Woodvale, East 
Dulwich, aged 46. Admitted in i860. Nov. g* 

Thomas, Edmund, of the Middle Temple,*Esq., Barrister-at- 
Law, aged 40. Mr. Thomas, who was called to the Bar in 
1865, was second son of the late Mr. Serjeant Thomas. Doc. 8. 


Iltbiefos 0f |(ctw ^ooks. 

Asiatic Studies^ Religions and Social. By Sir Alfred C. Lyall, 
K.C.B., C.I.E.’ John Murray, 1882. 

A Digest of Civil Law for the Punjab. By W. H, RaTTIGAN, of 
Lincoln's Inn, Barrister-at-Law. Second Edition. Allahabad : 
“ Pioneer" OffidfT 1882. 

The Negotiable Instnmcnis Act [India'\ , 1881. Edited by M. D. 
Chalmers, M.A., of the Inner Temple, Barrister-at-Law. Cal¬ 
cutta ; Thacker, Spink and Co. London: W. Thacker and Co. 
1882. 

The Negotiable Instruments Act, 1881. The Indian Trusts Act, 
1882, The Transfer of Property Act, 1882. The Indian Easements 
Act, 1882. (Official Publications of the Indian Government, 
received from India, 1882). 

The number and the interest of the various works and 
Government publications relating to India which we have 
received during the past year, may be seen at a glance from 
the above enumeration, although, in point of fact, it is not 
exhaustive, even of recent publications; the very valuable works 
of Mt. J. H. Nelson and Mr. R. M. A. Branson, as well as the 
Indian jurist Digest, having already been noticed by us, 

It would so obviously be imposssible to do justice to the 
ample materials for the study of Indian legal problems, now in 
our hands, in the short space which is all that we could give 
thens‘ amojig our Reviews of current legal literature, that we 
pr^>ose to devote a separate article to the subjects embraced in 
the pre^t list, at as early a date^ as may be possible consist¬ 
ently wdtli the engagements already pressing for fulfilment. 

But we dmnot even sketch out thus faintly the nature of the 
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questions to which we hope shortly to give our most earnest 
attention, without expressing the gratification which we have 
felt in noting the zeal and the ability manifested alike by the 
Indian Governm<»t and by private individuals of high standing 
and long official experience, in their respective endeavours to 
grapple with the complex problems of Indian Law and Indian 
Administration. ‘It seems to us a happy conjunction of forces 
that has brought to the front among the recent additions to our 
Indian legal literature such workers as Sir Alfred Lyall, Mr. M. 
D. Chalmers, Mr. W. H. Rattigan, Mr. J. H. Nelson, and Mr. 
R. M. A. Branson. The area which they cover in their several 
works is so extensive and so varied, that no one of them trenches 
in any way on the province of the other, but .rather each throws ■ 
a special light on some points? or illustrates the work of some 
one or more of his fellow-labourers. We really could not have 
afforded to have done ^\ithout the strongly marked individuality 
of the suggestions, the warnings, the aspirations of Sir Alfred 
Lyall and Mr. Nelson. -And as little could we have spared the 
singularly interesting attempt so boldly made by Mr. Rattigan, 
in drawing up a Digest of Principles which he believes to be 
common to Hindu and Mohammedan Law in the Punjaub, or 
the valuable co operation afforded at home by Mr. Chalmers 
to the advance of Codification in India. There are not a few 
lessons which might be learned by our legislators and would-be 
Codifiers in England, if they made themselves acquainted with 
the progress of Administration and Codification in India. 


Treatise on Master and Servant^ Employer and Workman, and Master 
and Apprentice. By Patrick Fraser, one of tlie Senators of the 
College of Justice. Third Edition. By William Campbell, 
M.A., Advocate. T. and T. jClark, Edinburgh. 1882. 

When the last edition of this work was brought out in 1872, its 
learned author had not attained his merited promotion: since then 
he has been Dean^of the Faculty 01 Advocates, and has become 
a Senator of the College of Justice, and the task of bringing out 
the third edition ha? been allotted to Mr. William Campbell, of 
the Scottish Bar. The editor assures us in his preface, that 
though much has been re-wTitten, yet the new portion was sub¬ 
mitted for the approval of *Lord Fraser, and that wherever 
Legislative changes have not interfered, his Lordship’s original 
handiwork remains untouched. Mr, Campbell has performed 
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his duties with care and skill. That it was necessary to introduce 
much fresh matter is clearly shown by the statutes passed since 
the last edition, which have been from time to time demanded 
by new social theories, and by a change in puWic opinion as to 
the relations of master and servant. The editor discusses a 
point under the Employers' Liability Act, >880, which was 
recently mooted in theQueen’s Bench Division,'*namely, whether 
the workman is deprived of his Common Law remedy against his 
employers, as tp matters to which the Act applies. Without 
deciding the question, the Court seemed to intimate their opinion 
that he was so deprived: Mr. Campbell, on the contrary, thinks 
he is not, and without being at ail confident on the subject, we 
are rather inclined to agree with Mr. Campbell. We notice 
with pleasure, the large space devoted to English case law, 
which, though not binding as an authority on the Scotch courts, 
is treated in this leading text-book not only with respect, but as 
supplying principles which mifjht well be followed by the 
administrators of justice across the border. If only the English 
text-writers, and even the English Bench, did no^ think it almost 
beneath their dignity to be assisted by foreign jurists, their 
equals in culture and legal learning, we should not have been 
left so long groping after accurate and just principles on many 
doubtful points. The plan of the treatise is simple and lucid. 
The appendix contains the text of the statutes relative to 
employer and workman, and master and apprentice, treated of 
in Part III., and a full Index (a much better one than that of the 
previous editions), with useful cross references, adds to the 
value of this excellent book, which fully sustains the high 
reputation of Lord Fraser, and docs no less credit to the editor 
and to the publishers. 


The haw of MasUf and Servant, By John Macdonell, M.A., of 
the Middle Temple, Barrister-at-Law. Stevens and Sons. 
1883. 

This is the first English work on the subject of Master and 
Servant which has appeared for nearly thirteen years, viz., 
since the*last, edition of Mr. Manley Smith’s book. On the 
whole, we congratulate Mr. Macdonell on his enterprise; if he 
had sustained throughout his treatise the high standard of ex¬ 
cellence to which he attains in parts, wc should have had 
ndithing but praise for him. It appears to us, in fact, that the 
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author has been over zealous in his struggles to be concise ; 
and that his book.saffers in consequence, and is rather a digest 
than a text-book. Much labour must have been Spent over it, 
and it contains an enormous amount of matter, but which, un¬ 
fortunately, is not* always in a shape for ready reference, the 
practical test of* a really useful text-book; The absence of 
marginal notes is to be regretted, and the Index is not so full 
as it might be. There are, however, certain improvements 
introduced by, Mr. Macdoneli which other tex\-writers might 
follow with good results; e.g.^ the sharp contrast which he 
marks by contiguity of position in the case law on those points 
which, from their nature, or the inconsistency of judicial 
decisions, have a tendency towards merging their border lines : 
(thus, on pages 172—5 we find stated in parallel columns the 
cases showing what does and what does not amount to a yearly 
hiring). This system is carried out in a novel feature of the 
book, an appendix to nearly each chapter. If these cases 
were somewhat expanded, and even roughly classified, we think 
their utility would be materially increased. We are glad to 
note the recognition on Mr. Macdonell’s part of the value of 
Scoteband American authorities, where the English case law 
is silent; and last, but not least, the utter absence of “ padding,” 
for the statutes, though taking up a considerable portion of the 
book, are all of them closely germane to the subject-matter. 
The propositions of law cnunciatad in the pithy sentences or 
rules, given as annotations to the statute law, seem to be 
carefully and correctly stated, and the author’s criticisms on 
various cases are sound and concise. Care and industry are 
conspicuous in Mr. Macdonell’s book, and on the whole we 
can confidently recommend it to the Profession. 


Principles and Precedents of Modern Conveyancing, By 'C. 
Cavanagh, B.A., LL.B. (London), of the Middle Temple, 
Barrister-at-Law. Walerlow and Sons. 1882. 

In this work Mr. Cavanagh has placed before the reader a very 
useful compendium' of the law relating to the Conveyance of 
property. It is divided into three parts. The. first treats of 
Conveyancing intervivoSfOi Conveyancing ex Ustameniv^ and of the 
modifications introduced into the subjfect by recent l^^^ation. 
Part II. gives us some of the principal Conveyancing Statutes 
of the last ten years, with notes. The last part of this treatise 
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contains a small collection of useful precedents for Conditions of 
Sale, Agreements, Conveyances on Sale, Mortgages, Leases, 
Disentailing Assurances, Appointments of New Trustees, Set¬ 
tlements, Wills, and miscellaneous forms. ' An Appendix 
contains other Conveyancing Statutes passed in 1882, with 
notes. We cannot but think that it would have made liis book 
more complete and practical if the author had placed all the 
Statutes together, either in the Second Part or in the Appendix, 
instead of dividing them into different groups. Mr. Cavanagh’s 
work, taken as a whole, is decidedly well done, and we can 
confidently recommend his book as one likely to prove useful, 
both to students and to practitioners. 


Granfs Treatise on the Law -relating to Bankers a^id Banking Ctfni- 
paniesy with an Appendix of Statutes. Fourth Edition. 13 y 
Claud»C. M,.Plumptre, of the Middle Temple, Esq., BarristCr- 
at-Law. Butterwortlis. 1882. 

Mr. Plumptre lias taken up Mr. Fisher’s editorial work, on the 
bringing down to date of a revised i^sue of Grant’s well-known 
Treatise on Banking. The subject is one necessarily of far- 
reaching importance in our country and in our day. Much 
legislation has already been devoted to it, but more may be 
expected when the omnipotence pf Parliament shall see fit to 
turn its attention in that diiection. 

We should have been glad, if in some portion of his revision 
of Grant, Mr. Plumptre had given us a little more insight into his 
own views, and something by way of conimont on points which 
seem to us to call for it. Wlien Mr. Plumptre tells us the state of 
the law as to cashed cheques, willi due reference to the decided 
cases, we should have- welcomed some exjucssion of his opinion 
on the non-return of such cheques to-tlieir customers, a practice 
unquestionably followed by some London bankers, without any 
agreement to that effect as between them and their customers. 
We apprehend that such retention of cashed cheques, in the 
absence of any agreement, could not be sustained, if even it bo 
not distinctly illegal. 

Again, Suffell v. The Bank of England apjiears onl)' in a short 
note, as-^bne ofthe Addenda to the present edition. We greatly 
regret tliat Mr. Plumptre should not have given us, even by 
way of A^ndunSf his views on that very remarkable, and in the 
opinion of many, very unsatisfactory case. For our own part, 

15 
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it seems to strike a heavy blow at the confidence which the 
public has hitherto entertained for Bank of England notes. Wc 
do not doiibt that Mr. Plumptrc’s good work will be appreciated 
so as to enable him ere long to state his views on these and other 
points in a fresh revision of Grant’s standard Treatise on 
Banking. 


The Jiistices' Noie-Booh. By. W. Knox Wigram, of Lincoln’s 
Inn, Barrister-at-Law, J.P. for Middlesex and Westminster. 
Third Edition. Stevens and Sons. 1883. 

Mr. Wigram’s book has received substantial tokens of appro¬ 
bation in the rapidity with wliich new issues have been called 
for. Demand and supply must in such cases be correlative 
terfns, as nearly as it is possible for author and publisher to 
make them so. Otherwise, we are uol sure whether the learned 
author would not have done better to have waited a short time, 
in order tlie better to take note of the possible operation on this 
subject of some of the recent Statute Law. The Married 
Women’s Proy>CTty* Act, 1882, for instatice, must, it seems to us, 
ere long produce some effect upon niagistiates’ case law, not 
improbably, in the first instance, leadhigto some lest cases, and 
it would have enhanced the value of the new edition of so 
popular a vade-niccimi as Mr. Wigram’s if it had contained some 
reference to decided cases under the new regime. For in 
practice, as yet, we cannot tell where the effect of our great 
change of front will first be fell. That it will be felt, and that 
soon, cannot be doubled. 

A Treatise on the Power and Dufy of an Arbitrator, and the Law of 
Suhmissmts and Awatds. S'xth Edition. By Francis Russell, 
M. A., Barrister at'Law, and Herbert Russell, Barristcr-at- 
Law. Stevens and Sons. 1882. 

The sixth edition of this well-known and valuable work is 
now before us. The authors have eodeavoiire<i to bring the 
book into harmany with the existing practice of the law, as 
modified by the Judicature Acts. The forms for submissions, 
proceedings during a K'ference, awards, and firoceedings on 
the same, have been revised and added to. It is dif^cult, even 
by a microscopic examination, to discover fault, so well has 
the scheme of tlie work been cauied out. We may, however. 
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mention that a certain printer's error of the former edition has 
been repeated on page 192 of the new book. yohUstoiU v. Cheape is 
quoted as being in 5 Dow.; a reference likely to cause the reader 
to think it an abbreviation for 5 Dowling's ReportSy the reference in 
reality being to 5 Doiv's Reports. The full stop after the name 
Dow should, to obviate confusion, give place to a comma in the 
next edition. 

A more serious error occurs at p. 680, where, in stating that 
an award cannot be attacked for a false recital, the case of Trew v. 
Burton (1 C. & M. 533) is quoted in support. The case quoted does 
not, however, support the statement, for the report is limited to 
an immaterial mistake in the recital. But it is fair to state that 
the danger is to some extent lessened by a further reference 
of the authors to Pt. II., cli. 5,'s. 2, p. 263 of their work, 
where the true effect of the report is correctly set out. An 
Appendix of Statutes relating to arbitration considerably 
enhances the value of this useful book. 


Common Precedents in adapted to'the Conveyancing 

Acts, 1881, 1882, and the Settled Land Act, 1882, &c., together 
with the Acts, an Introduction and Notes. By Hugh M. 
Humphry, M.A., of Lincoln’s Inn, Barrister-at-Law. Second 
Edition. Stevens and Sons. 1882. 

The present edition of this work is a distinct improvement on 
its predecessor. The truism of the preface, liowever, that it is 
impossible to provide a precedent for every contingency of life 
is hardly justification for devoting nearly half of a volume of 
some 400 pages, conspicuously entitled “ Common Precedents 
in Conveyancing,” to a simple reprint of the Conveyancing Acts 
of 1881 and 1882, and the Settled Land Act 1882, with most 
occasional conunenls on a few sections- The Solicitors Remu¬ 
neration Act, 1881, and the general order thereunder, are given 
as mere reprints. The precedents are directed, with some 
ingenuity, to the usual conveyancing routine, and intentional 
variations on the former practice are pointed out with reference 
and reason. The novel power suggested in Piecedents XC. and 
XCI., by which trustees of a term under one settlement would, 
on any dealing w'ith the estate by a leManl for life under another, 
be able to release any part of the entire estate from a charge, 
perhaps not payable until some distant date, when the remainder 
of the land to which alone the charge had been transferred 

15—2 
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might be almost valueless, is not one, we think, which any 
prudent settlor* would adopt. To give such a power to the 
tenant for life himself, as is also suggested by the author, would 
place in .his hands a weapon which human nature could hardly 
fail to abuse, with an appearance of excellent intentions. That 
“ settled estates, even allowing for mortgages upon them, are 
generally of large value compared with the amount Of the 
portions,” is hardly the experience of those who have had to deal 
with estates which have been held by one family for more than 
a generation. The Married Women’s Property Act, 1882, does 
not, in the author’s opinion, “ seem to affect or to be intended 
to affect the existing form of a marriage settlement,” but it is 
already not infrequent in practice to require a woman on her 
marriage to make such a seltlement in favour of tlie children, 
and even of the husband, as the husband was formerly expected 
to make in favour of the children and wife, no more reliance being 
placed on thewifeformaking a proper provision than was formerly 
placed on the husband. The arrangement and type spacing of 
the book are sd clear as almost to render an index unnecessary. 


Siatutes Relating to Settled Estates, including the Settled Estates 
Act, 1877; Settled Estates Act Orders, 1878; Settled Land 
Act, 1882; Improvement of Land Act, 1864; and the Limited 
Owners Residences Acts, 1870 and 1871. With Introduction, 
Notes, and I'orms. I 3 y James W. Middleton, B.A., of 
Lincoln’s Inn, Barristcr-at-Law. Third Edifion. London: 
Stevens and Sons. 1882. 

The rapidity of recent legislation in the matter of settled 
estates has compelled Mr. Middleton to advance from “ a desire 
to produce,” in the first edition of this work, “ apractical edition 
of the Settled Eslaics Act, 1877,” to a hope that its third 
edition, after an interval of less than four years, will be “ a 
convenient and useful manual of the law relating to the 
statutory powers of limited owners in dealing with land under 
settlement,” The former cditi<ms have been found useful in 
practice, and, if the general tendency of this new edition is, as 
we think, rather to point out the novelties introduced by the 
latest Act, than to present comprehensively what is now to be 
the principle of the law as to settled estates, the book will 
probably on that account find more favour with those who have 
worked with the former editions, and with the average 
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practitioner, who has neither time nor ability to apply principles, 
but is chiefly concerned to avoid technical pitfalls. Alrhough 
such a general tendency is, to some extent, necessary in a book 
professedly based on the technicalities of statutes, there is 
always opportunity in an introduction to ,supplement it by 
an ^curate statement of principles and doctrine; and we hope 
that in a future edition of this work Mr. Middk^ton-may re-write 
the present introduction, and give a general sketch of the 
powersof the various persons and bodies concerned in settled land, 
in the place of the present .summary extracts from the Statutes and 
occasionally incomplete statement of the effect ot the new Act. 
The statement on page 2 that the new Act does not take away, 
abridge, or prejudicially affect any subsisting power, is, having 
regard to see. 56, sub-scc. 2, somewhat misleading; whilst the 
reference, on page 15, to the necessity for the consent of tw’O 
trustees, omits all allusion to the provision, not unlikely in some 
cases to be adopted in practice, that a contrary intention may 
be expressed in the settlement. Tlic book probcrvt;s, liowever, 
in its new form, the practical characteristics of its first issue, 
W'hilst its simplicity of arrangement, and iiidtvx of well-chosen 
titles, will save much time to the piacliLioncr who is desirous 
of finding statutory enactment or form of procedure, with 
comments by a decidedly compctt-nl critic. The authorities 
cited are brought down to November last, and modern re¬ 
quirements are duly consulted by (he refficnces being given 
not only to the long-travailed jiroduclions of the Incorporated 
Council, but also to the various conteinpurtmeons reports, 'i'hc 
extraordinary delay, until the last week of 1S82, of the issue of 
the official rules and forms destined to couKi iulo use on January 
ist, 1883, is much to be regretted; but their addition to Mr. 
Middleton’s work would liavc materially delayed the publicy- 
tion of what is, w'e think, one of the liest among the many com¬ 
peting handbooks on the Settled Land Act of 1882. 


PrUicipUs of the English Law of ConUad, and of Agency in its 
fetation to Contract. By Sir William Reynrll Anson, liart., 
ID.C.L., of the Inner Temple, Barrister-at-Law, Warden of All 
Souls* College, Oxford. Second Edition. Oxford; Clarendon 
Press. 1882. 

That this book has met with the success we foresaw in store 
for it two years ago, and which it richly deserves, is apparent 
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from the fact that the first edition has had a rapid sale. The 
Vinerian Reader has bfecome the Warden of All Souls; and his 
book, originally designed for students, has advanced to the 
dignity of a text-book which we can most cordially recommend, 
not merely to tli^^tuden'ts of the Inns, but also to the practising 
members of the profession. Besides many minor but not un¬ 
important additidns and corrections, the chapter on “ Offer and 
Acceptance ” and the Part (VI.) relating to Agency have been 
elaborately developed and re-written, and they have now 
become very valuable features in the book. 'The appearance of 
the third edition of Mr. Pollock’s Treatise on Contracts since 
the publication of the first edition of the work now under 
review, and the criticism on some of the propositions therein 
contained, have led the author to reconsider, and in some 
places to modify, those propdsitions; notably in the case of 
offers or acceptances communicated through the medium of the 
post, the law on which difficult and complicated subject is 
now succinctly and accurately stated. The methodical treat¬ 
ment adopted leaves nothing to be desired and contributes 
much to ease cf reference. Such treatment is, indeed, essen¬ 
tially necessary in a book dealing with a liranch of the Common 
Law which is still far from complete, and which le«aves much, 
even now, to the writer’s ingenious deduction of principle from 
precedent. In cases of great difficulty and apparent conflict of 
authority, the author is careful to point out possible and pro¬ 
bable distinctions ; as an instance of this we may notice the 
handling of two important decisions, viz., Byrne v. Van Tienhoven 
(L.R. 5 C.P.D. 349) and Dichensm v. Dodds (L.R. 2 Ch.D. 463). 

Turning to Agency, we cannot lut regret that Sir William 
Anson has not been bold enough to suggest some term suffi¬ 
ciently accurate to designate that “ other party ” who enters 
so largely into the necessary discussions on the subject. 
“Other party” is, as the learned writer himself recognises, so 
cumbersome, and often so confusing, that were it only for the 
sake (if the students to whom the Lectures upon which the 
book is based were originally delivered, it would have been 
wortli while to coin a name. The important case of Mollett v. 
Robinson (L.R. 7 C.P. iii; 7 H.L. 802), and its bearing on the 
relations of Stockbroker and Customer, has been discussed at 
length in the pages of this Review ; we should have been glad 
to have seen a more elaborate analysis of the case than is 
given on page 338. Elaborate analyses do not, perhaps, 
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come within tlie province of a book which aims above 
all things at conciseness; nevertheless, the subject of ter¬ 
mination of the agent’s .authority by the death of his principal 
merits more than the very short paragraph devoted to it. 
The parallel between Collcn v, Wright (7 E, iSc B. 301; 8 E. & 
B. 647) and Dmv v, Nimn (L.ri. 4 Q.B.D. 684) might have 
been developed with advantage; it has an imjiortant bearing 
•on the power of a Court administering a system of Common 
Law. 

We have noticed a few passages rather loosely constructed, 
as, the use of the word “may** in line 7, page 335; on 
which page, moreover, llie third marginal note is out of its 
place; these and certain sliglit typograjihical blemishes will 
doubtless be removed in the next edition. 

We thus gladly commend Sir William Anson’s book to 
the Legal Profession. We commend it also to the attention 
of Law publishers generally, to whom the Clarendon Press has 
set an excellent example ; the Index to the work before us is a 
treat to weary eyes. 


The Law of Municipal Corporalions^coniaining the Municipal Corpora¬ 
tions Act, 18H2, and the Enactments incorporntrd thercwilli, witli a 
Selection of Supplementary Enactments, incliuling the Electric 
Ligliting Act, 1882,61:0. Lcly, J^sfj., Barrister-al-Law. 

Stevens and Sons : If. Sweet. 1882. 

In the present volume, winch ho rightly cMititles The Law 
of Municipal Corporations, Mr. Lely carries out tlio principles 
upon which he has proceeded in his Statutes of Practical Uiilityi 
and other well-known works. We find lum here, as over, at 
once brief and to the point in Iiis notes and in his historical 
summaries of the law with winch he is dealing. It would liave 
been possible, of course, and to some editors the opportunity 
would have been irresistible, to have prefaced the consideration 
of the Law of Municipal (’ori)oralions as it is by a lengthy 
account of the law as it was. And such an account miglit, no 
doubt, be written wdth advantage as a separate disquisition. 
As a mere preface to the law w'hich now governs tiie two 
hundred and forty-six towns placed und(T the Act of 1882, it 
would have been cumbersome. Nevertheless, the fact remains 
that the law of our Municipal Corporations is an int(;gral part 
of the History of England, and, in point of fact, we should like 
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to see the new legislation studied, along with that of the Middle 
Ages and of later days, as part of the continuous Legal history 
of this country. The Municipal Corporations of England should 
be followed from the Municipia established under the Roman 
domination, throVfgh the gradual restoration of Municipal life 
which followed the first confusion of the Teutonic invasion, 
onward through the niore highly organised system of the 
Norman and Angevin kings to their mediaeval zenith in the- 
Fourteenth Century. The importance of Municipal Corpora¬ 
tions in the Middle Ages can scarcely bo over-eslmiated. The 
debt which wc owe to them as powerful aids in the growth of 
freedom and the spread of civilisation throughout Western 
Europe should never be forgotten. It is well to remember also, 
what Mr. Lely’s work serves to bring forcibly before us, that 
in the present conditions of English life, the importance of our 
towns is great and increasing. Mr. Lely’s book unfolds for us 
one of the latest chapters in the history of our Municipal 
Corporations, and it is one deserving of ihc most careful study 
by the Constitutional Historian as well as by the Jurist and the 
Practitioner. 


Municipal Corporations Act^ 1882, and Provisions of the Ballot 
Act and Corrupt Practices PrcvtMition Acts applicable to 
Municipal Elections, and other Statutes, with Notes. By 
Hugh Owen, Barristcr-at-Law. Kniglit and Co. 1883. 

The legislation with which tlie above work deals is necessarily 
Cl eating a literature of its own, in accordance with existing 
practice. Mr. Hugh Owen, who is already well known in this 
field of editorial lalxmr, and whose previous publications have 
met with considerable favour, devotes himself in the present 
volume very closely to the text of his leading Act, and the 
relative portions of the staOites bearing on his subject. He 
gives us no introduction save a brief Preface, but enters at 
once upon tlie con^dcralion of the. Act itself. His annotations 
are, in not a few parts of the book, reniarkablj’ full, perhaps 
somewhat too ^ full, indeed, for these days of hurry. But 
counsel who may be called upon to give opinions on the many 
points likely to arise under the Act will forgive this fault, if it 
be a fault, for tlie sake of Mr. Owen’s elaborate setting forth of 
material illustrative of his text, both as regards decided cases 
and statutory provisions and forms. In one of these notes, at 
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p. 142, the learned editor’s printers seem iinquestiorably to 
have committed a slight but curious error, very unusual on tlieir 
part, in setting up the Oath of Allegiance. The text shouUl 
surely have run, “Our Sovereign Lady, Queen Victoria,” not 
as given, “ Our Sovereign, Lady Queen Victoria,” or else tlic 
Promissory Oaths Act, 1S6S, must ho a somewhat odd example 
of even Parliamentary Englisli, though we must admit that the 
standard of the Legislature might with advantage be raised. 

The minute point to which we have adverted only sets in 
relief the very high general ('xcclleiicc of the manner in which 
the Publishers have brought out Mr, Owen’s convenient and 
useful manual of the Municipal Corjiorations Act. 


The Law Student's Anniuil, containing tlie questions with 
answers to the Solicitors’ and Par Final Examinations, 
1881-2, a list of books suggested for students, &c. Edited 
by Joseph A. Shearwood, of Lincoln’s Inn, Esq., Karrister- 
at'Law. Stevens and Sons. 1882. 

The scope of this book, which wc hope to sec firmly 
established as an Annual, is far wider tlian llic mere giving 
of the several examination questions with tlicir relative 
answers. It embmees a considerable variety of other 
matter, both suggestive and critical, likely to be of use 
to the student for either branch of tlic legal j>rofe.ssion. Of 
some of (he learned Editor’s criticisms, indeed, it may be said 
acu iangnnf." That the existing Koinan Law Pass 
Examination for tlic Par is a very unsatir.lactory one, tfie 
examiners themselves would probably not deny. Mr. Shearwood 
has, no doubt, very goo<l reason for believing that it is treated by 
the mass of students as an extra b()re, to be crammed up for 
somehow, without the sliglitest view to acquiring an}^ real 
knowledge of use in aficr life, 'fins is, we feci sure, only too 
true a representation of the state of l)ie case. It could hardly 
be worse. We altogether doubt the utility of the examination, 
in its present shape, under the best of circumstances. Notliing 
short of the study of the Institutes as a whole is satisfactory, to 
our mind, and that could probably only be exacted as a final 
subject. Mr. Shearwood says that Latin is itself a hindrance 
to many students for the Bar, Where tliey enter late in life, 
this may no doubt be so, but the difficulty in such cases might 
be met by an alternative. We should be very unwilling to sec the 
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last frafjment of the “ Humanities” disappear from*the examina¬ 
tions for the English Bar. For the Honours student, of course, 
a knowledge of Roman Law is really indispensable as a 
scientific basis for his jurisprudence. 

Wc are glad to find that Mr. Shearwood appreciates the value 
to the student of our Quarterly Digest of all Reported Cases. 
We receive frequent testimony of its value to the practitioner! 
and we always felt that students ought to profit by it, for 
their purposes, no less directly tlian the practitioner. ,In his 
next issue, we apprehend, Mr. Shearwood will not speak of Sir 
William Anson’s book on Coniracis 3 .s one of the smaller works 
on the subject, and he will, no doubt, correct the ingenious 
misprint in the account of the Gray’s Inn Scholarship, on p. 130. 
We do not quite understand Mr. Shearwood's doubts in the 
answer which he prints to the question in Ecclesiastical Law, 
.on p. 78. The rubric makes absolutd}' no distinction between 
Sunda)-'s and I'orial da3's, and in neither case specifically 
mentions any place for saying matins or evensong. But both 
Offices are clearly what the Articles intend by the expression 
“ Publick Prayed, ' and “ Ministering in the Congregation.” 
And if Baptism be ministered, as directed, after the Second 
Lesson, it is hard to see how the Font could he reached without an 
unauthorised interruption of the Office, and a procession from 
Parsonage to Church, if tlic Churcli be not the ajipointed place 
for “ Publick Pra5'or’' in the Cluirch of England. 


The Revenue Acts, t8So, 1881, so far as they relate to the 
New Death Duties imposed in respect of Personal Estate. By 
Ai.FHEi) Hanson, of the Middle Temple, Esq., Barrister-at-Law, 
CoiUioller of Legacy and Succession Duties. Stevens and 
Haynes. 1883. 

It is no small advantage when the persons officially most 
comjietcnt to deal with them, lake up the consideration of the 
special subjects with which daily practice makes them sqfamiliar, 
as is necessarily the case with the work before us and its author. 

Mr. Hanson embodies in bis present handy volume a con¬ 
siderable amoimt alike of clear information as to details, and of 
illustrative matter bearing on his subject of interest to the 
public generally. It seems oild to read, in the peculiar English 
so frequently invented by Boards and Government Departments, 
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of regulations concerning a “female testatrix” (Appendix 
p. xxxi). That there ever could be a male “ testatrix ’ could 
scarcely wittingly have entered into the heads of ordinary 
persons. For such solecisms, of course, Mr. I lanson is in no way 
responsible. His own work is free from theiu, and his book may 
be commended, both as a supplement to his larger treatises, and 
as an independent guide to the Revenue'Acts of 1880 and 1881. 


Snell's Principles of Equiiy. Intended for the use of Students 
and the Profession. (Sixth Edition.) To which is appended 
an Epitome of the Practice in Equity. (Third Edition.) By the 
late Edmund T. H. Snell. Edited by Akchibald Bkown, 
M.A., B.C.L., of the Middle Temple, Esq., Darristcr-at-Law. 
Stevens and Haynes. 1882. 

This long established and deservedly popular Manual liaS' 
taken a new departure, commensurate with the importance of 
the recent legislative changes which liave brought about in so 
many respects what is called the “ Prevalence of Etpiity.” 
Much of the old treatises here fused required clireful handling to 
adapt it to the new state of things, d'his task, which Mr. 
Archibald Brown fust undertook in 1877 he has continued lo 
fulfil in a manner which should make the new edition a weleoine 
substitute for its predecessors, whose good work is dotu*, and 
which are entitled to an honourable retirement. Mr. Blown 
devotes some sixty pages to the legislati(»n affecllng Married 
Women. 

In Book II. he presents us with a recasting of the “ Prac¬ 
tice in Equity,” first introduced l>y liiiu in the fourth edition oi 
the Principles. And here the .student rea<lor should have his 
attention specially directed to the n(»te on p. O12, which explains 
Mr. Brown’s method of using Roman and Arabic numerals, 
and square brackets lo distinguisb the Orders and Rules of 
Court, and the matter in Book 11 . reflating to llie Common Law 
Division. At pp. 7G8-9 there is a useful Tabular Statement 
of the Proceedings in an Action. 

Taken altogether, both in reganl lo its matter, its arrange¬ 
ment, and its tj'pography, the sixth edition of Snell's Principles 
of Equity justifies the continuance of the favour with which tlie 
previous editions have been received on both sides of the 
Atlantic, as a text-book at Osgoode Hall, as well as among 
students in our own Inns of Court. In his next revision, we 
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hope that Mr. Brown will see his way to giving us the 
references to decided cases in all the principal Reports, or add 
the citation of the Law Magazine and Review Digest^ instead of 
referring almost solely to the slowly issued Reports of the 
Incorporated Counoil. 


A Concise Treatise, upon the Law, of Bankruptcy. By Edward T. 
Baldwin, M.A., of the Inner 'Temple, Barrister-at-Law. 
Stevens and Haynes. 1883. 

This is an excellent book. That it has found favour with the 
profession may be concluded from the fact that, the first 
Edition having been published in 1879, a third is now called for, 
a year only having elapsed since the publication of the second 
Edition. 

We have on previous occasions noticed this work favourably, 
and \vc arc glad to acknowledge that it improves with each 
edition. 

It is an eminently practical treatise, and at once ‘concise and 
exact. In the pr,escnt Edition the author has incorporated with 
the text the provisions of the Bills of Sale Act, and has also 
referred to the various provisions bearing on t)ie subject of 
Bankruptcy contained in the Mairied Women’s Property Act, 
18S2, and the Bills of Exchange Act, 1882, a Codifying Act 
which, it may fairly be anticipated, will prove of the liighest 
usefulness. The references to these Acts, and the settlement of 
tlie Law by new' decisions have necessitated additions to the textj 
all which appear to linvc been made with skill and judgment. 

The index, a most important though frequently much neglected 
part of a w'ork, appears to have been carefully compiled, and 
the notes, besides referring to authorities, contain matter which 
show's the care and attention which the author has bestowed 
upon his work, in order to make it complete, and to bring it 
dow'ii to the present lime. 

We have no donbt that Mr. Baldwin’s book will be found, 
alike as a guide and as a work of reference, most useful to both 
branches of the Legal Profession. 


On the Rise and Growth of the Law of Nations, as Established by 
General Usage and by Treaties, pom the Earliest 2 'hnes to the Treaty of 
(Hrecht. By John Hosack, of the Middle Temple, Esq., 
Barrister-at-Law. John Murray. 1882. 
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Intemaiioml Law, Private and CfimimL By Dr. L. Bar, 
Professor in the University of Gottingen. Translated l>y G. R. 
Gillespie, Advocate at the Scottish Bar. Edinburgh : W. 
Green. London : Stevens and Haynes. 1883. 

The Institutes of the Law of Nations. A Treatise of the Jural 
Relations of Separate Political Comnnmities. James Lorimi-^r, 
LL.D., Regius Professor of Public Law And of the Law of 
Nature and Nations in the University of Edinburgh. 
W. Blackwood and Sons, Edinburgh and London. 1883. 

In these three works, which have all quite lately issued from 
the j:>ress in London and Edinburgh, wc arc glad to trace an 
almost simultaneous and necessarily indopeiulcnt scries of testi¬ 
monies to the increasing interest felt in tlic study of the Law of 
Nations. 

The respective aulliors are men long since of mark in the 
Republic of Letters, and their works now before us worthily 
sustain their several reputations. I'hey are witnesses to llie 
growth of thought in the subject-maltcr of their Treatises, alike 
in Philosophical Germany and. Scotland 'and in Practical 
England. They have each of them characteristics whicli 
differentiate their works, and whicli alone would prevent us 
from being able to dispense witli any one of them as Text-writers 
on International Law. 

Mr. Hosack is always picturesque and vivid as a-narrator of 
the events in and through which the conventional Law of Nations 
has been built up. ^ He carries us along with him from the 
“earliest definition of contialmnd of war” in thedays of Judas 
Maccabicus, through the Hellenic Ainjiliictyouy, in wliicJi he does 
not particularly believe, and the Rom.'in Fixial Colli^ge, down to 
Jean Petit and the Council of C.'onstaiire, and to Jean l^ctit’s 
successors In modern times, the Apostles of tin; atrocious creed 
of Assassination, who are content to woik in secret, where their 
predecessorspake])efore Princes, Clergy, and Officers of Stale, and 
was neither asliamed, nor at the time, so much as rebuked. A nice 
story for the Middle Ages, Mr. Hosack sceinslo say. Butheisfair- 
minded, and does not omit to record the fact that the doctrine of 
Jean Petit was condemned by the Conned of Constance. The 
Fifteenth Century, w’hich saw this execrable doctrine both up¬ 
held and condemned, is a period of deep interest to the student 
of History and Politics, Without it, the changes of the Six¬ 
teenth Century would have*been either unreal or unintelligible, 
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and the Political changes of the Reformation period are, as Mr. 
Hosack justly points out, no less important than the Religious. 

Space will not here admit of our doing more than outline 
thus, briefly the general plan pf Mr. Hosack’s book, which will 
be read with pleasure and profit by all who take an intelligent 
interest in the history of Man as a Political being, and in the 
development of th^ Law governing the relations of men iu the 
Commonwealth of Nations. 

Dr. Von Bar. whose name is well known among students of 
International Law as one of the ablest living text-writers in 
(iermany, the classic soil of Savigny and BluntschU, comes 
before us in the piesent volume through the agency of a Scottish 
advocate, as did Von Savigny himself in his Treatise on the 
Conflict of Laws, edited by Mr. Guthrie, noticed at the time in 
this Review, 

* In his career as Assessor at tlic Tribunals of Stade and of 
(jottingen respectively, as well as bis Professorial life at 
Rostock, Breslau, and Gottingen, Dr. Von Bar has been 
naturally led to devote his attention principally to the Penal 
branch of the Science of Law. As with the rest of his brethren 
in German}', the Koiiian Law forms the basis of thejuiidical 
scheme of the distinguished GoUingcn Professor, not of course 
in tlie sense that he would fain build up kis theory on the 
title of the Code, De Sinnma Ti'iuitatc, but in the very real 
sense in which that Law must underlie all our attempts at the 
construction of a scientific scheme of Jurisprudence. 

In style, Von Bar inclines to the severe. Mr. Gillespie 
ajipears to have rendered his author witli success as to clear¬ 
ness, though Englisli leaders iiuiy perchance accuse him her6 
and there of Scotiicisiu, not always readily apprehended by 
the Southron mind. In liis preface, the editor has allowed 


a curious mistake to pass the press, in speaking of our able 
coufn-re, M. Clunet, of Paris, as “ Chanet,’* as well as in printing 


‘•ITivce*’ hjr 


“ Prive ” 


in tiie title of the Review edited by M. 


Clunet. In his next edition, we hope Mr. Gillespie jvill let us 


re.ad of the familiar Cino da Pistoja, instead of the unfamiliar 


“ Cinus of Pistoliuii\” of Von Bar. The liook which Mr. 


Gillespie has produced is one which should find a place at once 
among the shelves of the Criminal Lawyer, as well as the Inter- 
na'.ional Jurist. It deals witlihiialters constantl}'occurring in 
Practice, no less than with the Theory upon which tliat Practice 


is or may be based. 
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Professor Loriincr’s Philosophical View of the Law of Nations, 
so far as it is yet before us, deals from the point of view of his 
Chair and School, with the most complex and varied probjcins 
in morals and philosophy winch can present tliemselves to the 
Jurist in his consideration of International Jurisprudence, (^an 
there be such a thing, he asks, as the “ perpe,lual exclusion of 
a particular nation from a particular form of,user of the sea, the 
highway of nations? And applying his piiiiciples to the case of 
Russia, and her assumed perpetual exclusion from the lUack 
Sea, he admits a very considerable force in the arguments of 
Baron Bninnow. Precedents in International Law are, for 
Professor Lorimer, but as snakes in Iceland. They cannot be 
said to exist, and their consideration, therefore, is readily 
dismissed within four pages. 

But if Precedents are thus summarily treated. Principles aie 
earnestly advocated in the learned autlior’s Cardinal Doctrines 
of Recognition, and the Normal and Abnormal I’lelations 
arising therefrom. To the consideration of these doctrines 
and their consequences, Professor Lorimei devotes the main 
portion of his present volume. Wc shalj lie^glad if the entire 
work shall have reached our hands by the time that we can 
return, as we hope ere long to return, to the iukTcsling group 
of Treatises on tlie Law of Nations, lu whose value we have 
here endeavoured to draw attention, though unavoidably from 
the imperative necessities of time* and sj^jce, in a mere outline, 
to be filled up hereafter. Meanwhile, we heartily commend the 
works of Mr. llosack, Dr. Von Bar, and Professor I.orimer, to 
the thoughtful members of the Legal Profession and of our 
Universities, as containing the ripe fruit of ii))e niiiids in 
the deduction of the History and Ihinciples of the Law of 
Nations. 


GriJfUh's Manird Womn's Property Ach. Fifth Edition. By 
S. Worthington Bkomi-ield, of the Inner 'J'cmple, Barnsler- 
at'Law. Stevens and Haynes. 1^83. 

The ever-widening importance, of the law relating to married 
women and their property is well exempidied by tlie significant 
fact that the second edition of Mr. Griffith’s work pubiisiied in 
i^73i was a slim little volume of some tJiirty-seven pages, while 
the present edition contains over 240. This may not be a 
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source of unmixed gratification to the readers and students of 
the law, but Mr. Bromfield has done his work so well that their 
toil in perusing his ])ag(5s will be fully repaid. The increase in 
the size of the book is not to be wondered at; for the new Act 
involves a greater alteration of the law than the first Married 
Women’s Property Act, 1870 ; and in the thirteen years from 
the date of the passing of that Act many important cases have 
been decided, Jiot only generally on the law of husband and wife, 
but on the different sections of that particular Act and its 
amending statute of 1874. Another reason conspires with the 
foregoing to render any treatise on the neW Act almost neces¬ 
sarily of considerable length, viz., its doubtful .drafting; and 
there arc several sections not only obscure in their language, but 
actually suggestive of litigation. It seems a pity tliat one of 
the distinctive leatiires of the previous editions, the Introductory 
.Chapter, should now disappear, and be incorporated in the 
various notes to the sections. Perhaps its sacrifice’was called 
for by reason.s of space, but it will be missed for its clear and 
faithful history of the equitable and statutory growth of the 
separate use. Indeed the Editor deals less with the historical 
than with the practical cvcry-day working of this momentous 
change in English domestic life. In legal parlance the new 
statute is designated as being merely a consolidating and 
amending Act ; in politics it would be sl3'lcd a revolution. We 
shall look with some anxiedy to observe the temper in which the 
judges will approach it; and it is not difficult to foresee that 
they may make much of it, or reduce its effect witliin modest 
limits unsuspected and unintended by its sponsors. There is 
another class of persons who, will have something to say to 
the Act—the convev'ancers, and their ingenuity is matchless. 
Tlio notes aic full, but anything rather than tedious reading, 
and the law contained in them is gooil, and verified by reported 
cases. On one or two points wc might break a lance with the 
author, but it must lie confessed these points await judicial 
decision. A distinct feature of the\Nork is its copious index, 
practically a summary of tlic marginal headings of the various 
paragraphs in the body ol the text. This book is worthy 
of all success. The publishers are to be congratulated 
on haxing secured the services of Mi. Bromfield to take 
up the labour laid down by the late Mr. Griffith, and 
thc3’ deserve to be complimented on the pains bestowed upon 
the publication. 
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The Marned Women's Properly Act, 1882. By H. A. Smith, 
M.A., LL.B. (Lond.), of tlie Middle Temple, Barrister-at-Law. 
Stevens and Sons. 1882. 

Mr. Smith’s work on the important topic of the Married 
Women’s Property Act, iSSj.pIunf^es almost at •once inmcdias res; 
for his introduction is meagre in the extreme; tJiis, \vc fancy, lias 
caused him to be too prolix in some of Ins notes, and inclined 
to wander into matters not exacll}^ relevant to the point under 
discussion ; and we find much of llu' old law which it was not 
necessary to set forth. This has led to the cuitailnicnt of notes 
on certain sections which vould otlierwisc have been more full 
and complete. There is, however, a great deal of useful infor- 
malum on the general law' of husbaiul and wife not necessarily 
connected witli the Act inulcr review; and in this rcsjiect Mi. 
Smith's book wnli be found of use to those win; desiie to consult 
it on points of ]>racuce, to winch liis. attention seians to have 
l)eeti st'ecidlly (h;vote(l. W'e must dilfei fioin his opinion of 
tlie effect of T'cny v. Castfe (8 O.B.U. 380), wliicli is still law as 
affecting lliosc nianied bedween July 30!}:, JHy.j, and Jann.-iry 
ist, 1883, that case, ileridcd on the proviso of section 5 of the 
Act of 1874 (37 and 38 Vjct.,c. 5o),w'as clearly meant to relieve 
the husband wdio had bond fide satisfied the amount 
of the assets coming to him juic uiariii, tlie claims of his wife's 
antenuptial creditors against liiin ; and does not snjiporl tlie 
narroAV construction put upon it by the author, that in the evont 
of tw'o of a wife’s creditors issuing Iheii writs, fine alter the 
other, and the later cred'tor jircjsecnting Ids action to judgment 
before the l arlier creditor, tlien Ihehusbaml shall not be entitled 
to set off the jiulgmcnt I'ccovcrcd against ium in the second 
action as against the first creditor who is moie tlilatory in his 
process, because the words in tlie proviso “ subsef[ucnt action 
can only mean an action brought after the first. TIk; words of 
the proviso arc quite wide eiicuigh to jirotect the liusbaufl; and 
tlie legislature never supjiosed tliat, under the ordinaiy cncunn 
stances of life, a later action wouki be finished before an eailiei 
one. Such a construction would be a premium iqion laches a ml 
negligence. The appendix contains tlie statutes ]>assed in 
recent years relative to the growth of the theory of^thc inde 
pendence of the wdfe in respect of her jiroperty. Tnc editing 
seems accurate; but references to all the conbunporary icpoits 
would have rendered tlie \vork of greater usefulness and value. 

16 
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Wc must praise without stint the style in whiqji the book is 
printed and fjenerall}^ presented to the public. 

The Married Women's Property Act, 1882. By C. A. Vansittart 
C oNYBEARE, pf Gray’s Inn, and W. R. St. Clair Andrew, 
M.A., of the Inner Temple, Barristers*at-Law. H. Sweet. 1882. 

c 

This treatise on the Married Women’s Property Act, 1882, 
was not the first of its kind to make its appearance, but 
has not suffered from the delay, for in all respects it is an excel¬ 
lent little volume; and we can congratulate the authors 
on introducing to the Profession a work of honest labour on a 
subject of such vast importance as that of the rights of a married 
woman to her property. Messrs. Conybeare and Andrew have 
classified their work as follows;—(i.) An introductory chapter, 
in which they set forth the old law in a small but accurate 
■ compass, and mark the gradual growth of ideas which expanded 
into the Act of last year. (2.) The Act itself,'with its sections 
fully noted and explained. The notes contain a considerable 
amount of matter which is very well put together. The neces¬ 
sity for such anifotation is seen when the fcww'ords of section i, 
sub-section 3, requiie four closely-printed pages to elucidate their 
meaning. It must be borne in mind, loo, that the drafting of 
the Act leaves much to future judicial construction, indeed we 
shall be mucli surprised if some of the decisions on this Act do 
not startle its authors w’ith their unlooked-for results. Under 
the corresponding sections of the later statute are given, in the 
form of notes, the more important sections of the Acts of 1870 
and 1874, which, tlioiigh repealed, yet affect a considerable 
number of persons, because of the saving of rights and liabilities 
accrued under them at the date of the operation of the last Act. 
These sections are distinguished by a black line drawn j)arallel 
to them on their outer margin^ (3.) Lastly comes an Appendix, 
including the statutes dealing with the sul)ject, the Divorce and 
Matrimonial Causes Acts, 1S57 and 1858, The Married Women’s 
Property Acts, 1870 and 1874, Settled Laud Act, 

1882. There is room, w^c think, for disagreement with some of 
the conclusions on doubtful points; but there is also ample 
proof of reading, sound law, and ingenuity in propounding 
theories. We are sure this book will be found quite one of 
thv^ best iti assisting the practitioner to a right view W'hen called 
tq-m to direct his attention to this Act, which bears within 
itself the germs of a fruitful crop of litigation. 
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1 .—LEIBNITZ’S MEMOIR UPON EGYPT. 

{Consilium Ai^rypUncum.) 

TT^HE recent publication of the political writinj^s ot 
Leibnitz by the Comte Fouchcr de Carcil/ fol¬ 
lowed by the edition of the orij^inal text of the Great Memoir 
upon E^jfyptJ which Leibnitz drew up in the hope of 
beiri^^ allowed to submit it personally to'Kin^ Louis XIV. 
of France, has happened at an opportune moment, when 
the attention of European Diplomatists is directed towards 
Egypt under circumstances ver^ different from those, which 
attended the conclusion of the Treaty of Aix-la-Chapelle 
in 166S. Before that time, indeed, tlie religious enthusiasm 
of Europe, which Ijad given rise to the (h'usadcs, had 
expended itself in more than one vain attempt to make 
Egypt a base of military operations for the recovery-of the 
Holy Land. St. Louis (IX.) of I'rancc was the last Royal 
Leader of a Crusade who made such an attempt. He suc¬ 
ceeded in capturing Damictta, but he was subsequently 
taken prisoner at Mansura, and had to ransom himself and 
his knights from the F'oundcr of the Mameluke Dynasty. 
The fire, however, which had been kindled by the preaching 

• (J5wvre5» de Leibniz cl’aprcs les Manui,ciits Originaux, par A. J-oucherde 
Careil. Pans : Didot, 1862-69. 

f Leibnitii de Expeditione ^gyptiac.^ Scripta Omnia. Edidit Onno Klopp. 
Hanoverse. Typis Klindworthianis. 1864. 
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of Peter the Hermit, and which had burnt fiercely during; 
two centuries, was not entirely extinguished upon the death 
of St. Louis, This event took place near the ruins of 
Ancient Carthage in 1265, whilst he was engaged in a 
second expedition to the Holy Land in the hope of 
baptizing the I?ey of Tunis on his way, and of ultimately 
recovering for the Christian world a safe access to the 
cradle of their Faith. 

Marino Sanuto, surnamed Torcelli, a patrician of Venice, 
is the torchbearer, who has endeavoured to keep alive the 
sacred flame and to hand it down to after-ages in his work 
entitled “ Secreia Fidelinm Cruets"'" Sanuto had failed to 
induce Pope John XXL to proclaim a new Crusade, nor 
could he succeed in inducing King Edward II. of England 
or any of his contemporaries amongst the European 
monarchs to assume the Cross. He has, however, left 
behind him a Svork which has served to perpetuate the 
idea that Egypt wasthe true base ofoperations, which should 
be occupied in the first instance, if the Powers of Europe 
were disposed to make any further attempt to expel the 
Moslem from the Holy Land' of the Christians. Sanuto’s 
work was dedicated to the Doge and Senate of Venice in 
1324, eight years after the death of the Pope, whose sanction 
he had endea/oui'cd in vain to obtain in favour of a Tenth 
Crusade. His manuscript was for the first time committed 
to print by Jacobus Bungarsius in 1611, and it forms the 
second volume of the ''\Gcnta Dei per Francos” which 
Bungarsius dedicated to Louis XIII. of France. The 
MS. of Saiiuto’s work, which came into the hands of 
Bungarsius, had previously had a very narrow escape 

•A MS. entilled “ Secreta Fidelium Crueis” appeals as No. 1036 
amongst tlie MSS, of the ancient Libraty of the Louvic in Pans, which was 
collected between a.d. 1373 and \.i). 1424. It is mentioned in M. Delisle’s 
Cabinet des Manusciits de U Bihlioiheque Iniperiale, vol. ni., p. 162. From 
tbt* circumstance that it contains a “mappemonde” of Egypt, which Bungarsius 
has reproduced in print, it is most probably identical with Sanuto’s work. 
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from destruction, when the fanious Hcnedictine Abbey 
of Flcuris was destroyed in 15O2 by the French Protestants. 
We are indebted to the learned l-ienedictine Father Mabilloii 
for the anecdote that Peter Daniel, by the interest of 
Cardinal Chatillon, was enabled to pivchasc from the 
soldiery, who had plundered the library.of the Abbey, a 
considerable number of MSS., and that after his death the 
MSS. passed by sale into the hands of Hunf^arsius and the 
Jesuit Peter Pecavius, two of the most learned men of the 
sixteenth century. It was Sanuto’s work, of which the 
MS. was thus happily rescued from destruction, that came 
under the notice of Leibnitz in his early youth, and wliich 
set him thinking how best he could fan once more into a . 
flame the dyinj; embers of the old Crusading S[>iiit. 
Leibnitz was born at Leipzig in lOjC). Mis fatlua*’s family 
was of Slavonic origin, but his mother came of a German 
stock. He hadnotyot attained his majority,when tlioGrand 
Vizier Kupriuli struck terror into Europe by his tiireatened 
march upon \"icnna, and when Louis XIV. having wisely 
sent succours to the Emperor Leopold the united foices of 
France and of the Empire, under Montecuculi, achieved 
near the monastery of St. Gothard, in Hungary, a signal 
victory over the Tuikish anas in 1663. Europe was at 
that time convulsed with fear lest the Turks should over¬ 
run the entire Continent, and Mermannus Conringius* 
became tlie spokesman of terrifled Christendom, and 
exhorted the King of France to* assail the Turk in Africa, 
where he was more vulnerable than in Europe. Louis XIV,, 
however, had come over to the opinion in the course of a 
few years that an alliance with the Turk would be more for 
the advantage of France than an alliance with the Emperor 
against the Turk, and so Conringius found himself 
endeavouring to charm a deaf a^lder, when he counselled 

* De btllo contra Turcas prudenter gerendo libri varii, editi cura 
H. Conringii. 1664. 
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Louis XIV. to resume the Crusader’s lance and to effect a 
landinf,^ in E;?ypt as the best approach to Palestine. Mean¬ 
while, the relations between France and the Ottoman Porte 
had become intensely strained. The Grand Vizier Kupriuli- 
Ahmed Pacha had on several occasions treated the Am¬ 
bassadors of France with scant courtesy, and had on more 
than one occasion inflicted upon them gross indignities, so 
that the balance between war and peace was, in 1671, hanging 
upon a very slender thread. The youthful Leibnitz had in 
the interval made the acquaintance at Nuremberg of the 
Baron J. Christian von Boineburg, one of the most distin¬ 
guished statesmen of the peridd,who had formerly been the 
T:hief minister of the Elector of Mayence, the Arch-Chancellor 
of the Roman Empire of the Germans, and wlio induced 
him to go to Mayence and to enter the service of the 
Elector. One c/ the earliest of his political writings under 
the auspices of the*Elector was a treatise generally known 
by the title of Securitas PublicUy in which he suggested that 
the States of Europe, instead of turning their arms against 
one another, should employ their combined forces in 
the conquest of the non-Christian world, and that 
France, which had sent forth in former days so many 
Champions of the Cross, should take the lead and have 
for her share Egypt, the most fertile land of the whole 
world, and the most easy to occupy. In the course of the 
next following year, Leibnitz had matured his plan so far, 
that he drew up two preliminary memorials to be presented 
to Louis XIV. These memorials were transmitted by the 
Baron von Boineburg to the Marquis de Pomponne, the 
French Minister of State for Foreign Affairs, with a request 
that he would procure for their author an audience of the 
King, that he might disclose to his Majesty personally the 
details of his scheme. The utmost secrecy was mean- 
wliile to be maintained as indispensable for its success. 
Louis XIV. was at this time meditating an invasion of the 
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United Provinces, and Leibnitz had dexterously engrafted 
on the ideas of Sanuto a suggestion, that Louis XIV. would 
accomplish the subjugation of the Dutch nation more 
easily by destroying their trade with the far East, and by 
assailing their colonies through Egypt, tfiaii by overrunning 
the provinces themselves and compelling the Hollanders 
to retreat behind the shelter of their dykes. A change, 
however, as already mentioned, had taken place in tlie 
ambitious designs of Louis XIV., and the chief of the 
House of Bourbon was prepared to form an alliance with 
the Turk against the House of Hapsburg, on the condition 
of taking Germany for himself, and leaving Hungary and 
Poland to the share of the Turk. The youthful Leibnitz, 
notwithstanding that the decided inclination of the French 
King towards the Turkish alliance was widely known, was 
sanguine enough to believe that he could divert the King 
from his design by snggestingto him a mcjic glorious enter¬ 
prise in the common interest of Chrislendnin, which would 
also secure to the House of Bourbon a preponderance of 
power over the House of Hapsburg. That Leibnitz's two 
preliminary memorials werp submitted to Louis XIV., is 
known from a letter addressed by the Marquis de Pomj)onne 
to the Baron von Boineburg, of the date of i6th February, 
1672, which is preserved in the Electoral Library in 
Hanover, whilst the two memorials themselves, together 
with an introductor}' letter from the Baron von Boineburg, 
are pieserved in the Archives of the Ministry of Foreign 
Affairs in Paris. Leibnitz himself arrived in Paris in the 
month of March, 1672, but he could not succeed in pro¬ 
curing a personal interview with the King. In fact neither 
Louis XIV. nor his minister relished the idea of a “ Holy 
War,” and in the course of the summer^he French Minister 
at Mayence received a letter from the Marquis de Pomponne, 
which concluded with the’following passage:—“1 say 
nothing to you about the projects of a Holy War, but 
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you know they have ceased to be in fashion since the 
time of St. Louis.”" Leibnitz, however, did not renounce 
all hope of a favourable issue to his mission, until a year 
had elapsed, by which time France had once more 
succeeded in concluding a treaty of friendship with the 
Ottoman Porte (3rd June, 1673). 

There is no positive evidence that any other than the 
two preliminary memorials above mentioned were submitted 
to King Louis XIV., or were placed in the hands of his 
Minister of Foreign Affairs; but there is preserved in the 
Electoral Library of Hanover, of which Leibnitz was 
appointed keeper in 1679, a bulky Latin memoir, on which 
are endorsed, in Leibnitz’s handwriting, the words, “ 
ExpeditioneAif(vpt-iacaRc^iFranciirproponendajustadissertaiio»” 
There is also in the same archives a shorter Latin manuscript, 
which is endorsed in a similar handwriting, “ Consilium 
Aifiyptiacum Boinel^iirgio amico destinatumJ’* There is good 
reason to believe that the larger and more complete disserta¬ 
tion was prepared by Leibnitz during his sojourn in Paris, in 
the year 1672, with the view of submitting it to the King, if 
he should favour him with an audience, and that the shorter 
manuscript, which may be regarded as a summary of the 
larger memoir, was destined for the Baron von Boineburg, 
but the Baron’s premature death, in December, 1672, 
prevented its being delivered into his hands. The death of 
John Philip, the Elector of Mayence, followed soon upon 
that of his trusted Minister, and Leibnitz’s thoughts were 
subsequently directed to other subjects, which proved to be 
of more benefit to the world at large, and which brought 
undying honour upon himself; we allude to his in¬ 
vention of the Differential Calculus, which has given rise 
to as much controversy amongst men of science as 

• Je ne vous dis rien sur Ics projets d’une guerre sainte, mais vous sgavez, 
quMU ont cesse d’ etre a la mode depuis Sc. Louis. Letter of 21st June, 1672, 
from the camp before Uocsburg. Koucher de Careil, Vol. 5, p. xiii. 
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Leibnitz’s Memoir upon Egypt has caused amongst men 
of letters. 

Man scatters the grain over the field, sometimes des¬ 
pairing that the seed will take root, by reason of the adverse 
circumstances of the season at which it Is sown ; at other 
times in full confidence that the seed will-strike deep into 
the ground, and that other hands, if not 4 iis own, will, in 
due time, gather in the harvest. So it was with Leibnitz. 
He had no doubts that his invention of the Differential 
Calculus would produce a rich harvest of scientific results, 
although in all probability he did not anticipate that it 
would in time supersede Sir Isaac Newton’s method of 
Fluxions. On the other hand, he could scarcely have 
anticipated that a school of historians would spring up two ■ 
centuries after his project of an expedition to Egypt had 
been rejected by Louis XIV., and would contend that it 
had been studied and approved by one ©f the greatest 
captains of his age, and that General Bonaparte, in his 
expedition to Egypt in 1797, did little more than carry into 
execution the design which Leibnitz had in vain recom¬ 
mended to the most ambitious of the Bourbon Kings, 
M. Thiers, in his History of the lucncb Revolution,"*^ with¬ 
out precisely asserting the fact, countenances the notion 
that the young General Bonaparte’s head was full of the 
vast projects of Leibnitz, which had been neglected 
by Louis XIV., whilst M. Michaud, in his Histoire 
des Croisades, t contends that General Bonaparte, 
before he set out for Egypt, must have known 
the plan of the campaign submitted by Leibnitz to 
Louis XIV., and he gives credit to a story which has had 
some circulation that Carnot, a member of the I'lench 
Directorate, discovered Leibnitz’s memdir in the Archives 

at Versailles, whence it disappeared unaccountably during 

• 

• Livre X., ch. I.; Histoire de la Revolution Fran9ai6e. 
t Tom. V., p. 392 ; Sixidme Edition. 
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the early troubles of the Revolution. Sir A. Alison, in his 
History of the French Revolution ; and Herr von Pfister, 
in his History of the Germans, have adopted similar views 
as to the plagiarism of General Bonaparte, the origin of 
which notion Conite Foucher de Careil, in his Introduction 
to the fifth volume of his recent edition of the works of 
Leibnitz, attributes with some show of reason to an 
English pamphlet published anonymously in 1803. It may 
be conceded, as we shall proceed to show, that General 
Bonaparte’s expedition led to the disinterment of 
Leibnitz’s writings upon Egypt from the secret reposi¬ 
tories of the ancient Electoral Library in Hanover, to 
which the author had consigned them, possibly in the hope 
.that posterity might welcome their publication at some 
distant day as curiosities of literature long after they had 
ceased to possess political interest. But, strange to say, 
both the greater Memoir and the Summary came to the 
front more than a century after Leibnitz himself had 
recognised the failure of his views to excite the political 
interest which he had anticipated, and both France and 
England vied with each other in giving to the writings of 
the youthful Leibnitz a political importance which might, 
perhaps, with justice have been attached to them, if they 
had been the production of the great jurist and philosopher 
in the maturity of his high intellectual powers, but which 
was quite out of place under the circumstances under 
which we now know them to have been composed. 
Shortly after the rupture between France and England in 
1803, when England resolved to withdraw her Ambassador 
from Paris under circumstances, which the British Govern¬ 
ment held to be conclusive, that the First Consul 
Bonaparte, in negotiating the Peace of Amiens, had simply 
in view to secure a suspension of hostilities on the part of 
England, whilst he turneJ his arms against Austria, an 
anonymous pamphlet in the English language w'as 
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published in London, entitled, “ A Summary Account of 
Leibnitz’s Memoir, addressed to Louis XIV., recommendinfj 
to that Monarch the conquest of Egypt as conducive to 
the establishing a supreme authority ovei; Europe.” This 
pamphlet contains numerous extracts * from the Latin 
text of the greater Memoir of Leibnitz, without any 
explanation of the circumstances under \i<^hich the author 
had obtained access to the text of the memoir. The 
pamphlet was printed for Hatchard, London, but the 
present house of Hatchard and Co., of Piccadilly, has 
preserved no record of its authorship. Dr. Guhrauer in his 
“ Kur-Mainz in der Epoche von 1672,” published at 

1 

Hamburg in 1839, cites a German translation of the 
pamphlet, which was published by Archenholz in his' 
journal, the “ Minerva,” in 1804, with the observation, 
that the MS., from the circumstances under which it 
was written, and from the great > name of its 
author, merited the attention of all thoughtful 
men. We have endeavoured in vain to discover any 
certain clue to the authorship of the pamphlet ; which is the 
work to which Comte Fouclier de Carcil has attributed the 
origin of the notion, that General Bonaparte was indebted to 
Leibnitz for the idea to which he gave effect in his expedi¬ 
tion to Egypt in 1797. The pamphlet, no doubt, contains 
a curious passage in its introduction,in which it is stated that 
“ the expedition of 1798 was only the eventual accomplish¬ 
ment and exact execution of the very plan, which had been 
laid up at Versailles for above a century amongst the secrets 
of State.” This passage raises a presumption that the 
writer was acquainted with the story about the Director 
Carnot having discovered Leibnitz’s Memoir in the Archives 
at Versailles. Hut if it be assumed that Carnot did discover 
some writings of Leibnitz in the Archives at Versailles, and 
that those writings unaccountatly disappeared in the early 
troubles of the Revolution, it may well have happened that 
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those writings were at that time removed to the Archives of 
the Department of Foreign Affairs in Paris, and are identical 
with the writings of Leibnitz now preserved in those 
Archives to which allusion has been already made.* 

Much new light bas been thrown upon this subject by the 
recent publication by M. Onno Klopp, late keeper of the 
Electoral Library in Hanover, of all the writings of Leibnitz 
connected with his project of an expedition to Egypt. It 
is possible that the fact of the existence of an important 
MS. on the subject of Egypt from the pen of Leibnitz was 
known in Paris as early as 1796, inasmuch as Ebcrhard in 
a work entitled “ Pantheon der Deutschen,” published in 
1795, made known tlie fact tfiat a memoir by Leibnitz on 
•the subject of an expedition to Egypt was preserved in the 
Archives of the Electoral Library in Hanover, but no note 
exists in that Library of any transcript of that MS. having 
been made before 1798. Count Kielmansegge, the Regent 
of Hanover, directed copies to be made in that year of both 
the longer and the shorter of the two memoirs already 
mentioned, the longer of which was transmitted to England 
in 1799, and the shorter was kept in the Library. This 
shorter MS., known generally as the Consilium A^f^yptiacum, 
was destined to pass into the hands of the First Consul 
Bonaparte, some time after his return from Egypt. 

What became of the larger MvS., beyond the fact that 
it was transmitted to England, we have been unable to dis¬ 
cover, but it may be presumed, without much risk of missing 
the mark, that the body of the pamphlet of 1803 was com¬ 
posed by one who had access to the text of Leibnitz’s 

• We learn from the memoirs of the Due de St. Simon, that it was not the 
practice in France in 1672 to deposit ministerial papers in the Archives of the 
Foreign Depaitmen in P^ris. In fact, the Archives of the Foreign Department 
were first established in the Pavilion des Petits Peres, in the Place des Victoires, 
}iy the Minister Torcy, the successor of Croissy, who had succeeded to the 
Marquis de Pomponne in 1679. Louvois was the first French Minister who 
left behind him his ministerial papers for the use of the State, 



LEIBNITZ^ MEMOIR UPON EGYPT. 


247 


larger Memoir. Unfortunately, the pamphlet is anony¬ 
mous, and we have failed to find any allusion to its author 
in the political writings of the day. That the pamphlet 
was composed under the auspices of Lord Grenville is 
highly probable. It advocates his personal views in regard to 
the Peace of Amiens, and Lord Grenville had been Secretary 
of State for Foreign Affairs at the time when the Regent of 
Hanover directed a copy of the larger Memoir to be trans¬ 
mitted to England. We are disposed to regard the pamphlet 
of 1S03 as the joint production of two writers. It consists of 
(i) a prologue or introduction, (2) the body of the pamphlet, 
which contains extracts from the Latin text of the larger 
Memoir of Leibnitz, and (3) an epilogue, as it were, which 
criticises the three most objectionable articles of the Peace 
of Amiens. The prologue and the epilogue are prima facie 
the work of a politician, whilst the body of the pamphlet 

betrays the hand of a scholar. No contempoj;ary record of 

> 

the pamphlet, as we believe, exists in the Britisii Foreign 
Office, but two copies of it are preserved in the British 
Museum. One of these copies was the property of Sir 
Joseph Banks, and bears his name stamped on the back of 
the title page. The other has inscribed on the face of its 
first page in two separate lines, the words—“ From the 
Editor, Grenville Penn Esq.” This inscription has led 
some writers to state that Mr. Grenville Penn was the 
author of the pamphlet. This fact, however, is extremely 
improbable. We take the inscription to nman nothing 
more than that the publisher, by direction of the editor, 
transmitted a copy of the pamphlet to Mr. Grenville Penn, 
and instead of writing Grenville Penn Esq., from the 
Editor,” inverted the order of the words. The handwriting 
furnishes no clue, for we have taken occasion to compare 
the handwriting on the pamphlet with a letter written by 
Mr. Grenville Penn, and experts in the British Museum 
have declared the two handwritings not to be identical, It 
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is not very likely that Mr. Grenville Penn, who was a 
scholar, if he had really been the editor and the donor of 
the pamphlet, would have added to his names the title of 

Esquire ; " besides, his studies lay in a direction other 
than that of politics. He was, however, a friend and 
neighbour of liord Grenville's, and has dedicated to Lord 
Grenville one of his later treatises on poetry.'”' Two copies 
also of the pamphlet have found a place in a valuable 
collection of pamphlets in the Library of the Inner Temple, 
which formerly belonged to Mr. John Adolphus, the historian, 
but Mr. Adolphus has made no allusion to the pamphlet in 
his History of England. A fifth copy is preserved in the 
Library of the Faculty of Advocates at Edinburgh, and no 
doubt other copies are to be found in private libraries, of 
which no catalogue has been made public. 

We tread on surer ground in tracing the fortunes of the 
copy of the shorter MS., known at Hanover as the Consilium 
AlgyptiacuniA' Immediately upon the rupture of the Peace 
of Amiens, the First Consul despatched General Mortierwith 
orders to occupy the Electorate of Hanover. Mortier’s 
army corps was, in fact, but tlie advanced guard of the future 
Grand Army destined before long to overrun Germany, and 

• It is quite possible that Lord Grenville, who was an excellent scholar, may 
have been the author of the pamphlet. It may be gathered from the public 
journals of the day, that the pamphlet was published on 8th June, 1803, 
twenty-six days after Mr. Pitt's return to office, and when it was known that 
the French had occupied Hanover. In the public advertisements of the pamphlet 
it is said “ This pamphlet will form an interesting appendix to the State Papers 
relating to the negotiations with France.” 

t The phrase “ Consilium v'Egypiiacum ” is used by Foucher de Careil to 
designate the longer memoir, inasmuch as the copy of the shorter memoir, pre 
served in the Library of the Institute in Paris, is simply entitled “ Summa.” 
See a paper by M. Mignet, the Secretary of the French Academy, in the 
Memoiies de I'Acadeniie Royale des Sciences Morales el Politiques de ITnstitut 
de France, Tom. II., ame serie (Patis, 1839), p. Ixxvili,—Ixxxiii. Also a paper 
by Guhrauer in the same Memoires, Tom. I,—“ Savants Etrangers.*’ Paris, 
1S41, 
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to make famous “ the Sun of Austerlitz.” Mortier’s 
appointment, however, gave great umbrage to the other 
General officers of the Republic, who saw in it nothing but 
an act of undue favouritism on the part of the First Consul 
towards an officer who had happened to be commandant at 
Frejus at the time of General Bonaparte’s return from 
Egypt, and who welcomed him warmly at a* moment when 
the character of his coming reception in France was a 
matter of some anxiety to him. General Mortier was 
accompanied to Hanover by an ancient diplomatic agent of 
the French Government named Mangourit, who has drawn 
up an account of the MSS. of Leibnitz, which he saw in the 
Electoral Library at Hanover in company with the General. 

The vast plan,” we give an English translation of 
Mangourit’s text, “ of the conquest of Egypt, composed 
by Leibnitz, in the Latin tongue, is immense. No one of 
the works of the philosopher of Hanovej* attests rtiore the 
breadth of his ideas, the depth of his views, the immensity 
of his erudition, and his consummate tact in the choice 
and application of its wealth in notes and reminiscences. 
Curiosity is awakened in all *111650 respects, and the eye 
examines this voluminous production with the design of 
transcribing it. I w'as tempted to do so, but when I learnt 
that Marshal Mortier had ordered a copy for transmission 
to France, I felt less joy at being relieved from so laborious 
a task than at learning that the chief of the I'rench army 
had this noble idea before him^ The first thanks which 
the friends of science can address to him from the heart, 
and without manifestation, are probably mine. The plan 
of Leibnitz wall without doubt be communicated to the 
Egyptian Commission of the Institute.” * 

Such is Mangourit’s somewhat hyperbolic account of 
what he saw at Hanover, upon the faith of which M. Thiers 

* Voyage en Hanovre fait danb les annecii 1S03 et 1804, par M. A. B. Man. 
gourit. Paris, 1805, p. 193. 
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pronounced his high eulogium upon Leibnitz’s memoir.* 
So far, however, was General Mortier from having received 
any instructions from the First Consul to secure a copy of 
Leibnitz's memoir, if not the MS. itself, as might have 
reasonabl}^ been expected, if General Bonaparte had been 
induced by the writings of Leibnitz to undertake his expe¬ 
dition to Egypt, that it seems probable that General 
Mortier would have omitted to make any inquiry respecting 
it, if Professor de Villers, of Gottingen, who had been 
formerly a Captain of Artillery in the service of France, 
had not called the attention of the I'rench officers to the 
literary treasures of the Electoral Library, and pointed out 
to them that Leibnitz’s papers on the Conquest of Egypt 
were amongst them. The result was that M. F6der, the 
Librarian, delivered to General Mortier, in pursuance of 
his commands, the copy of the shorter Memoir of Leibnitz, 
which had beeri'prqpared in 1799 by order of the Hanoverian 
Government, and General Mortier forthwith forwarded it 
to Paris, with a despatch addressed to the First Consul, 
the words of which are of interest:— 

“ Mon General,—Le c6lebre Leibniz avoit propose a 
Louis XIV. la conquete d’Egypte. Son memoire manu- 
scrit sur cette partie interessante du Globe, ecrit en Latin, 
est depos6 a la Bibliothcque d’Hanovre ; j’ai cru qu’il ne 
vous serait pas indifferent de le lire. 

“ Veuillez recevoir, Mon General, I’assurance de mon 
respectueux d^vouement. 

“Ed. Mortier.” 

It may be conceded that the ignorance of General 
Mortier on the subject of Leibnitz’s proposal to Louis XIV., 
might be perfectly consistent with General Bonaparte’s 

* M. Thiers has stated that all that he personally knew respecting Leibnitz’s 
memoir was derived from Mangourit's account of it. He styles the memoir as 
“ un des plus beaux monuments de raison et d’^loquence politiques.’* 
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thorough knowledge of it, but there lias been published 
among the correspondence of the Emperor Napoleon I. a 
letter addressed by him as First Consul to Carnbaceres, the 
Second Consul, immediately upon his re::eipt of General 
Mortier’s letter, which is calculated to remove all doubt as 
to the subject of General Mortier’s communication being 
a novelty to the First Consul. The letter is dated from 
Namur, on i6th Thermidor, an XI. (4th August, 1803). It 
has a postscript to this effect: “ Mortier sends to. me at 
this very moment a manuscript in Latin by Leibnitz, 
addressed to Louis XIV., to propose to him the Conquest 
of Egypt. The work is very purious.”*' 

The language of the First Consul’s communication to his 
colleague on this occasion is hardly reconcilcable with the 
theory that Leibnitz’s memoir was the guiding star of the 
French Expedition to Egypt in 1797. There was a saying 
at Rome that when Augur met Augur, in 'the street, they 
could with difficulty refrain from smiling at one another. 
In like manner it would have been difficult for the First 
Consul, if he had already in his possession Leibnitz’s greater 
memoir, to have Refrained from remarking to his brother 
Consul that Morticr was not aware that he “ was sending 
coals to Newcastle.” It appears further that the First 
Consul did not attach much value to General Mortier’s 
present beyond the fact that it enabled him, when Fourier, 
the Secretary of the Egyptian Commission of the Institute, 
drew up “ La Description de I’Jigypte ” in 1807, to cause 
a paragraph to be inserted in the Historical Introduction 

* Mortier m’envoie a I’iiibiant meme un nianuscrit en Latin dc L(;ibniz 
adresse a Louib XIV., pour lui proposer la conquete de I’Egypte. Cel 
ouvrage es»t tres curieux. Correspondance >de Napoleon I. No. 6976. 
There is a further letter of the same date, No. 6981, being the reply of the First 
Consul to General Mortier, of the following tenor:—“ Citoyen Lieutenant- 
Genera] Mortier, Commandant de TArmee Fran9aise en Hanovre.—Votre 
aide de camp m'a remis avec votre lettre le manuscrit d» Leibniz, que je 
re^ois avec un grand interet et que je ferai traduire.'* 
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citing the celebrated Leibnitz as having, in the interests of 
the Christian religion, counselled Louis XIV. to make the 
Conquest of Egypt. “ Religion,’* so runs the text of the 
introduction, “had formerly inspired our kings to acquire 
possession of Egypt. Several Princely Crusaders, and Pope 
Innocent III., wliose political talent governed Europe, have 
endeavoured to accomplish this enterprise. A statesman, 
who possessed an eminent knowledge of the interests of the 
Christian States, Cardinal Ximcnes, renewed the attempt. 
Ferdinand the Catholic, Emmanuel, and Henry VII., who 
have reigned with so much wisdom and renown, were allied 
in the same design. The celebrated Liebnitz, born for all 
great views, occupied himself for a long time with this 
object, and he addressed to Louis XIV. an extensive work, 
which has remained unpublished, in which he expounded 
the advantages attaching to such a conquest.” Notwith¬ 
standing General Bonaparte’s eulogy of the religious motives 
of Leibnitz, wc venture to think that the counsels of 
Leibnitz would have weighed but a feather in the scale, if 
they had been invoked to turn the balance of General 
Bonaparte’s judgment in favour of an expedition to Egypt, 
provided General Joubert had died before the igth May, 
1797, on which day the. French expedition left the shores 
of France. It was a singular coincidence that the news 
of Joubert’s death at the battle of Novi reached Ajaccio 
a few days only before General Bonaparte landed there on 
his return from Egypt. He then became aware for the first 
time that the only General officer, whom he deemed to pos¬ 
sess both the capacity and the resolution to fill the foremost 
political place in France, and on whose sword the Abbe 
Sieyes had relied,* had ceased to be any longer a barrier 
in the way of his own advafneement to that place. 

The correspondence of the Emperor Napoleon L has 
been published subsequently to the passage in M. Thiers’ 

• M. de Baranle’b Histoire du Diiectorat. Tom. HI., p. 493. 
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History of the French Revolution, which has led so many 
other writers of history astray. That correspondence leaves 
no reasonable doubt, that General Bonaparte was not 
acquainted with either of Leibnitz’s mdhioirs respecting 
Egypt before he received a copy of the shorter memoir 
from General Mortier. His early predilection had been in 
favour of tlie policy, which the Bourbons had initiated, of 
an alliance with the Porte against Austria and Russia, and 
the correspondence of Napoleon I. has disclosed to us a 
letter which General Bonaparte addressed on joth August, 
i 795 » to the Coniite de Salut Public, in Paris, offering to 
pass into Turkey with a mission from the French Govern¬ 
ment for the purpose of placing himself at the head of the 
Sultan’s artillery. “ If I can,” are his words, ” in this new 
career render the Turkish arms more formidable, and 
improve the defence of the fortresses of that empire, I 
think that I shall have rendered a signal service to rny 
country, and have deserved her gratitude on my return.”-’* 
De Bourrienne, in his Life of Napoleon, has given a rough 
draft of the same note, but seems not to have been aware 
to whom it was destined to be‘addressed. He states, how¬ 
ever, that at that early period of the future Emperor’s 
career, for he was then only in his twenty-fifth year, he had 
a fixed idea that the East had always been the cradle of 
military glory as well as the birthplace of all religions and 
all metaphysics. On the other hand, the Directorate 
possessed in the State Archives of F'rance ample materials 
of another kind for forming a judgment as to the expediency 
of permitting General Bonaparte to carry out his favourite 
idea. Not to mention the Memoirjgresented to Louis XV., 


•“S’il peul, dans cette nouvellc carriere,‘rendre les armees Turqiies plus 
redoutables, et perfectionner la defense des places fortes de cet Empire, i! 
croira avoir rendu un service signale a la patrie, et avoir, a son retour, bien 
merile d'elle.**—Recueil des Traites de la Porte Ottomane par le Baron 
J. de Testa. Tome II., p, aoS. Correapondanew de Napoleon 1 . Tome I., P.4S. 

18 
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in 1769, by the Comte dc Vergennes-'^ on his return from 
his embassy to Constantinople, the Directorate had at its 
command a still more valuable memoir drawn up by 
M. St. Priest,f the French Ambassador to the Porte, in 
1774, after the peace of Kutchuk-Kainardji, in which he 
had pointed out, in anticipation of the Turkish Empire 
crumbling to pieces, that Egypt was the country the most 
easy to conquer and to keep. But by far the most 
valuable memoir and the most interesting in the present 
day is the Report presented to the French Directorate on 
13th February, 1798, founded on the notes of M. Magalloii, 
the Consul-General of France, who had resided in Egypt 
during thirty years, and which were communicated to 
General Bonaparte by order of the Directorate. A spirit 
totally different from that of Leibnitz breathes throughout 
this Report. It is no longer the expulsion of the 
Mussulman fr6rn t^lie land of the Pharaohs and the occupa¬ 
tion of an advanced post towards the recovery of the Holy 
Land of the Christians which is to be the reward of 
success. The emancipation of the Arab fellaheen from 
the tyrannical yoke of the Mameluke Beys is the polar star 
of the enterprise. It is no longer Christendom tliat is to 
be marshalled against Islam, but the civilisation of the 
West is to raise a new banner, and France is to take 
the lead in an expedition, which purported to have 
in view the redemption of the Arab from his bondage 
to the Turk, and the substitution of a beneficent and 
intelligent government in the place of a military oligarchy. 
“ It is painful,” says the Report, “to thinkthat such bountiful 
gifts of climate and of soil are useless, and that the inhabi¬ 
tants of a country, to which nature has been so beneficent, 
are the most miserable people in the world. But if they 
could pass under an enlightened government, a most happy 

* Baron J, de Test.!, Traites Ottomans- Vol. II., p. 181. 

t .\ndieobsi, Constantinople et le Bospliorc de Thract. Pans, 18^8. 
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change would soon be effected.”’'" Consul-General Magallon, 
however, did not venture to anticipate such a change in the 
government of Egypt as the last eighty years have witnessed, 
when not only the military oligarchy has .Keen swept away, 
but instead of a Pacha holding a precarious office, of which 
the tenure was limited to three years at^ the utmost, a 
Prince rules over Egypt, whose throne is established on the 
combined principles of autonomous government, hereditary 
succession and commercial independence. 

Nearly a century has elapsed since Consul-General 
Magallon described “ the lot of the cultivator of the soil of 
Egypt as the most miserable oh earth. For the fruit of all 
his labour during an entire year,” he says, ” he has notliing 
but maize-bread, a blue shirt, and a clay hut without any 
furniture. His slightest fault is punished with the bastinado. 
This people abhors its tyrants, but it has not energy to shake 
off their yoke. It will bless the Frencli, who will deliver 
them from it.” 

Unfortunately, Leibnitz, whose memoir treats very fully 
of the militarj' institutions and of the commercial riches of 
Egypt, is silent as to the condition of the cultivator of the 
soil. No traveller in Egypt had hitherto concerned himself 
with the lot of the Fclldhy and perhaps no foreigner would 
have been able in those days to make himself acquainted 
with it, so that we have no data to enable us to measure 
the vis inertia of the fellah, or his possible piogress during 
the century which preceded M.’Magallon’s Report. The 
important question of the present day is whether the con¬ 
dition of the fellah has improved since the power of the 
Mameluke Beys was crippled by General Bonaparte at the 
Battle of the Pyramids, in 1798, and .their order was 
annihilated by the craft and treachery of Mehemet Ali Pacha 
in 1811. The fellah oi the preseni day has little advantage 
over the fellah of a century ago as respects his dwelling, or 

• Baron J, De Tesla. Tiailus. Voi. I., p. 525* 

18—2 
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his food, or his clothing. A mud hut still suffices for his 
dwelling, under a sky from which the rain of heaven rarely 
or never descends; the staple of his food is still maize in 
the Delta, and 'sorghum flour in Upper Egypt, whilst an 
indigO“dycd cotton shirt (kamls) is his chief raiment, sup¬ 
plemented sometimes with a cloak of brown goat’s wool, or 
a blanket of sheep’s wool. If, however, there may be dis¬ 
covered some improvement in these few necessaries of the 
fellah's life, they have been purchased by an indebtedness 
of the fellaheen,^' amounting to nearly ten millions of pounds 
sterling, for such is the calculation which the Earl of 
Dufferin has submitted to E’arl Granville in his despatch 
from Cairo, of the date of ist January, 1883. This is not a 
satisfactory result of the emancipation of the peasantry from 
the despotism of the Beys, even if it be owing to circumstances 
of an abnormal character, which have forced the peasantry 
not merely to moTtgage their lands, but to borrow money 
on their own personal security. Leibnitz, in his greater 
Memoir, states that the tribute payable by the Pacha of 
Egypt to the Ottoman Sultan amounted in his time to 
nearly 8,000 purses. Considerable allowance must be made 
for the greater value of gold in the seventeenth century, as 
compared with the nineteenth, but it deserves to be noted 
that in the 111 man of ist June, 1841, granting to Mehemet 
Ali Pacha autonomy and hereditary succession, the tribute 
to the Porte was fixed at 80,000 purses, whilst in the finnan 
of 27th March, i866, which granted to his grandson, Ismail 
Pacha the same privileges with the addition of commercial 
independence, and the title of Khedive of Egypt, the tribute 
has been increased to 150,000 purses, at which amount it 
has been maintamed down to the present time.t It would 
be foreign to the object of the present paper to examine 

* Felldhin or Fclldhccn is the plural of Felldh. 

t Firmans gianted by the Sultans to the Viceroys of Egypt, 1841—73. 
Parliamentary Paper, Egypt, No. 4 (1879). 
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how this terrible indebtedness of the Egyptian peasantry 
has been brought about, but one most obvious step for its 
relief is suggested by a comparison of the amount of tribute 
payable to the Porte whilst the Mameluke Beys were 
virtually supreme in the different provirfces of Egypt, and 
the amount of tribute which the Porte kas exacted since 
their destruction. • 

The Ottoman Empire was admitted solemnly into 
the Eiiropean Concert of Public Law by tlie Treaty 
of Paris of 1856. In virtue of that compact, the 
Christian Powers of Europe have tacitly undertaken 
certain duties towards the Ottoman Empire, and in return 
the Porte has tacitly contracted certain obligations of 
public faith towards the Christian Powers. The day of the* 
Crusades has long since passed away, never to return, 
although France and Russia both claim a locus siandi in 
Jerusalem as guardians of the Holy Placej. The problem, 
which now awaits solution, and in which all the Christian 
Nations of Europe have an equal inteiest, is how to graft 
the political institutions of Western Europe upon the social 
institutions of the Mahomniednn world. Despotism, how¬ 
ever tlisguiseil, is fast becoming ;i political anachronism, 
even in the far liast. When Arabi l)oy and liis (.a)lonels 
proposed to dethrone the Kln^dive, they were attempting to 
recall the epoch of the Mamelukes and to revive a practice 
instituted by the Emperor Selim I., which may have been 
useful ill maintaining the supremacy of the Porte, but has 
been fraught with disastrous consc<jucnces to the po[)ulation 
of lilgypt. Since the destruction of the Mamelukes in 1811, 
the population of Egypt has increased by upvvards of two 
millions, but even now it is far lower than it was in the 
time of Herodotus, or five centuries latet in the time of the 
Emperor Nero. The despotism of the Beys was fatal to 
the growth of an indigenous trading class, and the foreigner 
under the protection of his Consul has filled tlie gap in the 
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social system, to which the Egyptian fellah could not then 
venture to aspire. Now, however, the peasant has a 
chance of exchanging his mud hut for the trader’s shop, 
or of taking his place by the side of the Coptic artizan, 
and persons of fclldh origin have even been promoted 
by the three last Pachas to posts of honour and of 
authority. * 

These are streaks of light which announce the dawn of 
a better order of things. The excessive indebtedness of 
the fellaheen will no doubt be a great stumbling block in 
the way of improving their condition as a class, and may 
in fact give rise to a new organisation of agricultural 
labour in Egypt. A question proposed some fifty years ago 
•as the subject of a prize essay in the University of Oxford 
was, “ Wliy do the institutions and customs of the Eastern 
Races change more slowly than those of the Western 
Races ? ” but np essay was sent in that was thought 
worthy of the Chancellor’s prize. It requires no sooth¬ 
sayer to foretell that the rapidly increasing intercourse 
between the Eastern and the Western Races will tend to 
quicken the step of the former,, and by degrees to create a 
desire on their part to overtake and keep abieast of the 
latter. There is one way, however, in which the Western 
Races may hope to maintain for themselves permanently 
their amongst the Eastern Races, namely, by an 

incorrupt adminislration of justice. The maxim of nitlli 
vendcinuSy nnlli ncgahiiuiLs justitiam is novel to the Asiatic, 
and the population of Egypt is essentially Asiatic. The 
Christian Powers of Europe have on this account a common 
interest in promoting the successful working of the new 
international tribunals of Egypt in order that they may 
become a model fetr new indigenous tribunals. This will 
best be accomplished by simplifying the procedure, and 
modifying the codes now adtninistered by the international 
tribunals, so as to render them more suitable to the require- 
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ments of the Egyptian people.'^* It may not be inoppoitune 
to remind the Christian Powers, that, in seeking to intro¬ 
duce an European element into the indigenous tribunals of 
Egypt, they will be able to appeal to the precepts of the 
Founder himself of the Religion of I 51 am, who, in his 
famous Privilege accorded to the ChristiaHS in the fourth 

year of the Hegira at Medina, strictly enjoined his people 

• ^ 

to protect, wherever they might be, the judges of the 
Christians.t 

Travers Twiss. 

The Temple, 14th April, i88j. 


IT—AN ARGUMENT FOR THE CHANNEL 

TUNNEL. 

A SSUMING, for the moment, the part of advocates for 
tlie proposed Channel Tunnel, in order that our 
readers may know some few points which may be urged in 
favour of tliis important project, we offer the following 
argument in its favour. Whilst considering what points of 
law might be argued in favour of the legal position of this 
Tunueh our attention was drawn to an article published 
in tliis Review in August last, i)y Mr. H. J. W. Chnilson, in 
whicli, after commenting on the view taken by llie Law 
Journal, that there was notliing in luteniational or Municipal 

* Tile 40th urtule of llie flrcai Chailor of the Libci li* s •-! i'.ii^lihhtncn runs 
thus : “ Nulli veiiclcniu*', milli aiu djlfortiuiisrectum ;uit jusiiliani.” 

f Sir I’.'iul Kycaut in his uorh ‘ On the I’lcscnt Slate* of ihc Ottoman 
Empire,” published in London in t 06 S, gives an Lnglish iianblation of this 
document, and states that it was leported to have lieun found in tlu; Monastery 
of Mount Carmel, neai the Lebanon, and to have been transported theme 
to the King’s Libraiy, in Pans. I have failed ^to find any trace of 
the original in M. Deli.->h;’s Cabinet des Manuscnis de la Eibliolheque 
Imperiale dc Pans, unless it is compiised amongst the Aiahic MSS., 
collected by the agents of the Minister Colbeit. A I'rench text of it will be 
found in A. de Miltitz’s Manuel des Consuls, Tom. 1 . Appendicc Na i. 



26o an argument for the channel tunnel. 


Law to prevent a French company, if so minded, from 
running a tunnel from the French coast, at any rate to the 
low water mark at Dover, and further commenting on the 
adverse view taken by an “eminent military authority*’ in 
the Nineteenth ^Centuryj who had dismissed the theory, 
advanced by oi;r legal contemporary in “a few scornful 
words,” Mr. Cpulson proceeded to consider the whole 
question by the light of International Jurisprudence. He 
divides the questions involved in the discussion into 
three—First, what is the Law of Nations as to property in 
and possession of the bed of the sea ? Second, what are the 
recognised limits seawards of the territory and jurisdiction of 
a state ? Third, what ineanS of protection and defence is a 
nation entitled to adopt for the purposes of self-preserva¬ 
tion ? In answer to the first and second questions, he 
arrives at the conclusion that there is nothing in the rules 
of International Law to prevent a French company from 
excavating their turinel through the present unoccupied bed 
of the channel as far as the limits of the English dominion, or 
even from making such a tunnel French territory; also 
that the decision in the Franconia case appears to negative 
the general maxim of International Law, that a nation is 
presumed to occupy all territory within the limits over 
which it can maintain an effective control. Mr, Coulson 
therefore, has saved us the necessity of arguing the first two 
questions, for at any rate the opinion at which he arrives is 
in favour of the project whose lawfulness we are advocating. 
With regard, however, to t'he third and last question, he 
advances a theory which is against us, viz., that the British 
Government, without requiring the sanction of Parliament, 
solely by the inherent Prerogativeofthe Crown for the defence 
of the Kingdom, may, if it think fit, absolutely prohibit the 
construction of any works, either above or below ground, at 
least within the limit of tlitee miles of the coast, and, in 
support of this theory, he informs us that salus popnli supreme 
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lex is a maxim, which has at all times, and in all countries, 
been held to justify the necessary destruction of private 
property for the public safety. 

Let us examine the facts on which this argument is 
founded. 

The undertaking may be divided into two parts:—ist, 
the territory reclaimed from the sea by the act of tunneling, 

• Of the magnitude of the Channel Tunnel Works at Sangatte, on the 
French Coast, it has justly been remarked in the Simuhnl (December 
27, 1882), there “ seems to be little conception in England. The wof^ks occupy 
about two and a-half acres of ground. The sinkings are over 2,000 metres 
west of the former expeiimental sinkings, and consist of two shafts at a distance 
of about 83 ft. apart, the smaller, or No. i shaft, being seven feet in diameter, 
and the grand shaft, or No. a, being over i6ft. across. . • There is an engine- 
house with a Farcot steam-engine of 100 horse-power, working two sets of air- 
compressors of the Colladon type for driving the Beaumont boring.trachine below 
ground. These air-compres.so«s are capable of compressing to two atmos¬ 
pheres 350 cubic feet of air, or 125 cubic feet to eight atmospheres of pressures 
per minute. The submarine diift.way is being rapidlj^ pnsljed forward, at 
about thirty metres, or nearly 100 feet advance pci day. . . I'loin the bottom of 
the great shaft the way into the submarine works is through a tunnel of con¬ 
siderable dimensions, worked out of the gray chalk by the pick and by 
blasting with gunpowder in the usual way. No less than 167 yards, 
about 12 ft. squat e, have thus been worked out. Beyond this the tunnel has 
been pteiced for more than a qiiaiter of a mile, circvilai in form and 7 ft. in 
diameter by the Beaumont drill. 'Ehc subinanne tunnel takes a curve in an 
easterly direction to avoid the geological disturbances at the Quenoes. When 
this is completed the tunnel will go straight towards England for the distance 
for which the concession has been granted by the French (ioveinment, nearly 
midway in the Channel.” We may add that the Company have been in 
negotiation with people to make a double line tunnel through hard rock for a 
distance of three and a-half miles on the English side, and the price in round 
figures is to be £t^,ooo per mile. Upon that we may base the estimate of the 
cost of the Channel Tunnel, the difference u» the substance to be worked 
through being taken as counterbalancing the extra cost per mile occasioned by 
the longer distance. Even if we take the actual cost at £100,000 a mile, the 
total would be only £2,400,000, and adding to that the connection with the 
Chatham and Dover and South-Eastern Railways, about £350,000, and esti- 
mating the connecting cost on the other side at about the same, the outlay 
would be very little over three millions. And it is believed on good auihoiity 
those figures will not be found much under the mark. 
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extending from the French Coast to low water mark on the 
English Coast ; 2nd, the territory extending from low 
water mark on the English Coast to the terminus Railway 
Station, so man^ yards inland from the said low water 
mark. 

With regard t6 the first part, it is now admitted on all 

hands that it is dut of the Realm. The Common Law does 

not run there, the Statute Law does not run there, the 

Royal Prerogative does not obtain there. It is a “ no man’s 

land,” a/ijrra an unappropriated land. To whom 

does it belong ? May we not answer in accordance with the 

Law of Nature, supplemented by the Law of Nations, that 

it belongs to the first occupant ? If we suppose that an 

• Island W’ere artificially constructed (if such be possible) in 

the middle of the German Ocean by some avant courriers 

of Macaulay’s New Zealander, would not that artificial 

Island belong to them? Nay, we will go further; we will 

«• 

suppose that an island naturally rises in the Channel. To 
whom would it belong ? We answer, to the first occupant. 
It is an undoubted rule of the Law of Nature, that newly dis¬ 
covered or newly acquired territory, belongs to the first occu¬ 
pant. Occupancy is the most ancient evidence of owner¬ 
ship, and the most primitive of title deeds. “ If an island 
grow up in the sea ” says Britton,-'^ “it shall belong to the 
person who is found in possession of it.” Does not the 
unappropriated territory of the tunnel, approaching from 
the French coast, equally belong to the person who is found 
in possession of it ? “ Litiora," says Bracton,t de jure 
f^entium coinmnnia, skut el marc. Idco fedi/iciuy si in mari sive 
in littorc positafiicrinty cedificantium sunt dc juregentiumy etita 
in hoc casn solum cedii adificio." Were the fact possible, it 
would almost appear as though Braclon had the proposed 
Channel Tunnel in his mind when he wrote the above. The 
shore of the sea is comrnon property. So is the sea. 

* De Purebaz. Lib. 2, chap. 2. f Bracton, De. Rer. Div., niim. 5, cap. 12. 
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Therefore, constructions on this common property belong 
to the constructors; and as Bracton says, the very soil itself 
on which the constructions are founded, belongs to the 
constructors. The soil of the sea is an excellent property, 
the gift of nature. Those who are constructing the tunnel, 
are winning this property by their toil. Is rfot such, a good 
title by the Law of Nature, and of Nations* also? If any¬ 
one should say that first occupancy is a bad title, we will 
ask, by what better title are many of the Colonies of every 
State in the world held ? 

So far we have been beneath the open sea. We are now 
within a few miles of English coast. There can be no 
doubt but that various statutes have, from time to time, been 
passed by the Legislature of this country which obtain 
over a certain portion of the adjoining sea. The Revenue 
Act, known as the “ Hovering Act,” * passed in 1736, is a 
good instance of the nature of these statutes. Among 
other matters, it prohibited foreigngoods being transliipped 
within four leagues of the coast without payment of dues. 
The “ Customs Consolidation Act,” i876,t has borrowed 
many of its provisions from •the former Act, and extends 
seawards for three leagues. The ” Territorial Waters 
Act,” passed in 1878,t extends for one maiine league (or 
three miles) from the British Coast, and enacts that by 
virtue of its provisions any person, whether a British 
subject or not, who may commit an indictable offence on 
the open sea, within a marine league from the coast, shall 
be liable to be tried and punislied by a Biitisli Court of 
Law. 

The scope of these and other statutes of the same 
character is limited to the surface of the sea, and does not 
refer to the land below it. And even this limitation is, in 
its turn, further restricted to some particular act or offence. 
Thus the “ Hovering Act ” refers to revenue matters only. 

» 9 Geo. 2, c. 35. f 39 & 40 Viet., c. 36. J41 & 42 V»c., c. 73, 
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The “ Customs Consolidation Act ” necessarily does the 
same. The Territorial Waters Act ” refers to indictable 
offences only. None of these statutes convey any domain 
to this country, they merely confer jurisdiction on its 
officers in certain matters, which may occur on the surface 
of the sea, for a radius of one, three, or four leagues around 
the coast, according to the statute under which the matter 
in question arises. That is all. So far there is nothing to 
prevent the construction of the tunnel, which is beneath 
the soil of the sea, which is without the realm, and which 
does not fall within the mischief of any statute. It would 
therefore seem that a tunnel may be constructed as far as 
our low water mark, without infringing any municipal law 
of this country. While, so far as International Law is 
concerned, the soil of the sea is but a neighbouring 
country, joining England, in precisely the same manner as 
Spain joins France. Who shall say that the Spaniard may 
not excavate a tunnel, through the Pyrennees, as far as the 
line of demarcation of French territory ? By the same 
argument may not the Channel Tunnel Company, who are 
occupying the Tunnel territory, proceed with their work as 
far as the line of demarcation of the English territory ? 

Let us now pass to the second part; crossing the line 
of demarcation we reach the territory extending from low 
water mark, on the English coast, to the terminus railway 
station, so many yards inland from low water mark. This 
land has been bought and paid for. This land 
is within the realm, and by the Common Law, and by 
the Statute Law belongs to its purchasers. They may 
tunnel it, or run a line of rails along it, or erect a railway 
station, or semaphores and signals on it, in fact may 
treat it in what nianner may seem best to them. All these 
objects are lawful, and in accordance with Municipal Law; 
International Law is neutral with regard to them. 

But is it suggested that “ the inherent prerogative of 
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the Crown may, if it think fit, prohibit absolutely the 
construction of any works either above or below ground ? ” 

The answer to this proposition must be twofold. Firstly, 
with regard to works below ground, thajfc is, within the 
Tunnel territory without the realm ; secondly, with regard to 
works above ground, that is, within the purchased territory 
within the realm. 

It is a theory which is, up to the present time, unsup¬ 
ported by any authority, that the Sovereign of one country 
can exercise a Royal prerogative over adjoining waste lands 
not part of his domain, unless he take possession of them ; 
and in such event they woul4 become part of the realm, 
and subject to the ordinary laws. The quotations from 
Vattel and Ortolan, which Mr. Coulson, as advocate for 
the above theory adduces in support of the same, refer 
entirely to the maritime frontiers of a State, to the vast 
expanse of waters, stretching far and, wide, where con¬ 
traband trade, illicit commerce, and flotillas for sudden 
invasion, may be organised, secretly and silently, on a large 
scale. It behoves every nation to guard against such evils 
by the exercise of a vigilant supervision ; and International 
Law, not the Royal prerogative, concedes to every maritime 
State a right to make laws to avert those evils. But it must 
be remembered that all this applies to the scaAoartionly. Some 
States, like Switzerland, are surrounded by other States. 
A hedge, a mound, a wall, a rivulet, a mere nothing, forms 
the frontier line. But neither yattel nor Ortolan, nor any 
other writer, suggests that any right appertains to Switzer¬ 
land to prohibit the surrounding States from making 
tunnels, or forming lines of rail up to, and as far as, the 
above very imperceptible limits of demarcation. No, every 
country may utilise its territory and its soil, howsoever 
acquired, in such manner as it may think best, up to the 
boundary line of the adjoining State. 

Even conceding for a moment that the law, as laid down 
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by Vattel and by Ortolan, may be applied to the Tunnel 
territory, it is nevertheless to be observed that the former 
expressly speaks of imminent danger. To assert that the 
Tunnel would be an imminent danger, or indeed be any 
danger at all, is a beggingof the whole question. M. Thom6 
de Gamond, an eminent French engineer, and an ardent 
supporter of a Channel Tunnel, came to England in 1857, 
and found an enthusiastic listener in the person of the late 
Prince Consort. The Prince having mentioned the matter 
to Her Majesty, she was graciously pleased, we are told, to 
answer him in these words;—“You may tell the French 
engineer that if he can accomplish it, I will give him my 
blessing in my own name, and in the name of all the ladies 
of England.” It is evident from the above, that in 
the highest quarters, there were no apprehension of the 
imminent danger theory, which has been launched against 
the Tunnel project, nor indeed were they conscious of any 
danger whatsoever. Nor have great English engineers, who 
have approved of the Tunnel, and elaborated plans con¬ 
cerning it, among others, the late Mr. Joseph Locke, Mr. 
Bateman, Mr. Fowler, Mr, Low, Mr. Brunlees, and Sir 
John Hawkshaw, suffered from this nightmare or incubus. 
Mr. Cobden stated that he considered “ a submaiine tunnel 
to be the true arch of alliance between the two countries,” 
meaning of course France and England. In 1871 and 1872, 
a Liberal Government expressed to the Government of 
France its high appreciation of the utility of the work. On 
the 24th December, 1874, Lord Derby, the then Foreign 
Minister, said in a formal despatch, “ Of the utility of the 
work in question, if successfully carried out, there appears no 
reason for any doubt, and Her Majesty’s Government would 
therefore offer no opposition to it, provided they were not 
asked for any gift or loan, or guarantee in connection there¬ 
with.” * ThelateLordDerbyieftarecordofhisownviews,to 

• Corres. respecting Chan, Tun. ; Pari. Blue Bk., Com. No. 6 (1875), p. 16. 
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the same effect, in a letter to his concurring colleafjue, thelatc 
Lord Beaconsfield, then Mr. Disi'aeli. In 1868, a petition was 
presented to the late Napoleon III., asking for “your 
Majesty’s support for the construction,of a submarine 
tunnel intended to connect the railways of England with 
those of the Continent—an eminently desitable w'ork which 
has become necessary to facilitate the Social intercourse 
w'hich lias so rapidly increased of late years between the 
inhabitants of France and England, and for the develop¬ 
ment of their trade and commerce.” Signatures were 
attached to the petition of men of all shades of politics, 
and nearly all versed in practical affairs, such as Sir Tliomas 
Bazley, Messrs. Bernard Samuelson and Jacob Bright, 
Henry Rawson, chairman of tiie Manchester Stock Ex- * 
change, and Mr. J. M. Bennett, chairman of the Manchester 
Chamber of Commerce. The fresh names recently added 
to the already long list of supporters'*^ ^are^more than suffi¬ 
cient to demonstrate that the Channel Tunnel is not widely 
looked upon as likely to prove an imminent danger, or even 
any danger whatsoever, to this country. We have yet 
to be shown that the Channel Tunnel would be a danger. 

The citation of the law as laid down by Ortolan 
{Dip, de la mer, Ed. 1864. i. p. 152, seq.) only asserts that 
“the security of a State, its duty to protect itself, create 
for it the necessity of watching particularly over its 
frontiers,”—with much more to the same effect. True. But 
the power of a State to protecj itself, is dependent on the 
right of all mankind to free passage over the sea, 
and over that geological prolongation of the coast, 
forming the basis of the sea, which extends beyond 

t The members of the Amalgamated Labourern* Union, and the Trade a»KO- 
tiations of London, Liverpool, Leeds, Birmingham, Bristol, and Manchester 
have already passed resolutions approving the scheme oit the grounds of 
peace and industrial progress. On the &6th November last, twelve delegates 
of the Trades’ Unions of England assisted at a great demonstration at Paris in 
favour of the Tunnel. 
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every maritime country. From the moment that there 
is sufficient depth for navigation there is at once a 
right of way, a means of communication—we may even 
call it a highway—open to the whole world by the 
Law of Nations. Nor can a nation which owns the neigh¬ 
bouring coasts, jirevent passage over this great highway, or 
close the same. " Such an act would be to oppose the very 
purpose for which the sea has been reserved by the voice of 
nations. Even could such an act be carried out by force, 
the right of passage would nevertheless remain. A nation 
may close its ports, its harbours, its bays and inner waters, 
by the Law of Nations, subject to its own Municipal Laws. 
A nation may similarly, in the language of Ortolan, “ watch 
particularly over its frontiers ” and guard them, by the Law 
of Nations, subject to its own Municipal Laws. But here the 
right ends. There is no word of Ortolan which speaks 
against the construction of a tunnel, subterritorial or sub¬ 
marine, on waste land without the realm. 

We now return to the second part of the proposition, 
“ that the inherent prerogative of the Crown may, if it think 
fit, prohibit works above grouixl.’* We are told that “ even 
in times of peace, lands may be taken, buildings demolished, 
and erections prohibited, whenever necessity or expediency 
dictate such proceedings for the protection of the kingdom.” 
Such acts may be done, it is undoubted, by virtue of any 
statute passed for that purpose, and also in some cases by 
virtue of well ascertained usage; as for example, a house 
may be pulled down if the next one be on fire, or a dam 
thrown up on private ground to prevent an inundation. But 
in such cases the danger must be imminent^ not problemati¬ 
cal, and when there is want of time to obtain legislation. 
The Sovereign cannot change any part of the Common Law, 
or Statute Law, or the customs of the realm,nor can he 
create any offence by his prohibition, or proclamation, 

* IX Henry IV., 37; Fortesuue De Laudilms, cap. g; xS £dw. V., 35. 36. 
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which was not an offence before; for that would be to 
change the law, and to make that an offence which 
is not, for ubi non est lex, ibi non est iransgremo'. The 
Statute 31 Henry VIII., cap. 8, which was repealed 
by I Edward VI., c. 12, gave more power to the 
king than he. ever had before, or than any king has had 
since, and yet it is even there declared that he could not 
alter the Law, Statutes, or customs of the Realm, to cause 
prejudice to any person in his inheritance, liberties, goods, 
or life. 

In 1546 it was resolved by the two Chief Justices, the 
Chief Baron, and Baron Altham, in conference with the 
Lords of the Privy Council, tllat the king could not create 
any offence, which was not an offence before. 

It is obvious that the liberties of a country, however 
cautiously they are provided for by existing institutions, 
would remain in an insecure condition, if it were in the 
power of the Sovereign to change the Laws, or to suspend 
or dispense with them, at his pleasure. In 1766 an Order in 
Council was made, laying an embargo on all ships laden 
with wheat, or wheat fleSur. , This was a matter of neces¬ 
sity or expediency ; a necessity far more apparent than that 
of staying the Channel Tunnel. Yet what followed ? In 
the next Session of Parliament it was found necessary 
to pass an Act,-' to indemnify the Officers of the Crown 
who had carried the Order in Council into execution I 

Again, the judgments of the Judges and Barons, 
in the celebrated “ Ship Money ” case, were delivered 
under great pressure from the Crown, were declared to be 
illegal in 1640, and are now valueless. The extra-judicial 
opinion of the said Judges and Barons, and the said writs 
and every of them, and the said agreement or opinion of the 
greater part of the said Justices and Barons, and the said 
judgment given against the said’John Hampden were, and 

* 7. Geo. III., c. 7* 


19 
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are contrary to, and against the Laws and Statutes of this 
Realm.” So speaks the Statute i6 Car. I., cap. 14. The 
ancient custom of the realm, however, does deem it lawful, 
in time of war to raze the suburbs of a city to the ground 
for the common safety. In the same manner, some other 
acts are allowed'in time of war by the ancient custom of 
this realm, which are not allowed in time of peace. But 
the nature and extent of such acts are limited and closely 
circumscribed, Thus:— 

Martial law may be executed and exercised by the Royal 
Commission and prerogative in time of war, but not in 
peace, as was resolved in the Petition of Right; the 
Kings of England, in times’of open war, might compel 
■ trained soldiers and others to come from their own counties 
to the sea coast and other parts for the necessary defence 
of the realm. 

The Kings of .England in times of foreign war, might by 
their prerogative, seize the lands of all priors alien when 
they were extant in England.t 

The Kings of England, when they had defensive wars 
with Scotland, might lawfully demand, receive, and take 
escuage of their subjects, and so did other lords of their 
tenants.}; 

The goods of enemies may be lawfully seized by the 
Crown in time of open war. 

By the custom of Kent, and the Common Law, the Crown 
may justify entry into a man’s ground, and the making of 
bulwarks and entrenchments therein of defence, or offence 
of the enemy, in time of war.§ 

In time of war, men may justify the pulling down of 

* I Ed. III., 4, 5, Parltament, M. Ca. 3. 

f 27 Affs. 48, 38, Affs. 20, pag* * * § 27, Affs. lib, 3, 2, cap. 78, Ed. III., 38, 27, 
Ed. III., x6, 40, Ed. III., 10, 14, H. ^V., 36, 22, Ed. III., 43, 2Z, H. IV., xi, 12. 

X Lit. Sect, rgg, 95, g8, 100, loi, 102. 

§ 8 Ed. IV., 73. Bro. Cu&tome 40, and Trespass 406. 
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houses and suburbs, adjoining to a fort or city for their 
better defence and safety.* 

It is apparent that there is a vast and infinite difference, 
in one and the self same act, in time of ^va!T and peace; and 
that the same act may be lawful in time^ of hostility, yet 
utterly unlawful in days of peace. And at the same time it 
should not be forgotten that in all the instances above 
mentioned, the liberal exercise of the Royal Prerogative is 
justified by the Custom of the Realm, supported by the 
immincncy of the danger; and furthermore that the Pre¬ 
rogative is in all these cases exercised within the realm. 
The above customs are a part of the Common Law, 
and are not to be extended to cases where the danger. 
is not immediate, nor imminent, nor where there is time for 
Parliament to intervene. It should never be forgotten that 
the Royal Prerogative is a weighty power, to be exercised 
for the public good alone, and to be •exercised in a Con¬ 
stitutional manner. If such discretionary power be abused, 
Parliament may call the royal advisers to a severe account, 
and it is not unknown that impeachments have pursued 
Ministers, by whose pernicious advice the Prerogative 
has been abused. Without the authority of Parliament, 
no pretence of danger can, in our opinion, arrest the 
Channel Tunnel works within the realm, or make such 
arrest legal. It is against the Common Law of this land, 
which gives a man a freedom and property in his goods 
and estate, which cannot be iaken from him but by his 
own consent. If we are told that the necessity or danger 
will not admit of the meeting of Parliament, it is, never¬ 
theless, a fact that no necessity or danger can allow an 
act which is a breach of the law. It is an ancient custom, 
as we have before stated, that in time of necessity, or 
danger, every man is bound to. defend the kingdom; and 
the Prerogative of the Sovereign, without Parliament, 

* 14 H. VIII., x6. Bio. Trespasfa 406. 

19—2 
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may command his subjects to do so, and may call for all 
men capable of bearing arms, and may require all ships for 
naval purposes. This is undoubtedly a prerogative of the 
Crown. But it is closely watched. Large as this power be, 
no Sovereign, of hjs own volition, can compel any new ships 
to be made. 

* 

The Prerogative of the Crown is limited, and justly so. 
The Sovereign is the supreme and sole legislator, but he 
can neither enact nor alter laws without the advice and 
consent of Parliament. The Sovereign is lord of the soil, 
but can dispossess no man of his inheritance, except by 
judgment of his peers. The.Sovereign is universal occu- 
4)ant, but he cannot touch a blade of grass without leave 
of the Commons. The Sovereign is supreme in his judicial 
functions, but he must exercise them by his judges. The 
Sovereign is supreme in the execution of the law, but he 
can perform no act? of executive magistracy without the 
assistance of others, who are responsible for their 
deeds. 

The Prerogative of the Crown was instituted for the good 
of the people, and for the safety of the Commonwealth. But 
it is the emergency of the case, and situation of the time 
only, that can justify the use and exercise of the several 
large powers already specified. Should such powers be 
exercised in time of peace, should such powers be exceeded 
in time of war, or, lastly, should other and new powers be 
claimed, it becomes the duty of those who are entrusted 
with the tuition of public liberty to censure and suppress 
the pretensions. 

The Star Chamber itself was founded on a principle of 
benevolence and mercy; it was established for the pro¬ 
tection and redress of the poor, against the insults and 
oppression of the rich, “but,” says Lord Clarendon,* 
“being confined by no bounds of law, it overflowed the 
* Lord Clarendon's History of the Rebellion. 
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banks, that should have constrained it, and became a 
deluge of tyranny and oppression.” 

The plea of necessity, or pretence of danger, would warrant 
anything. If it be allowed to prevail, what is to become of 
national liberty ? What authority is left to the Great 
Charter, to the Statutes, and to the Petition of Right ? 
Mr. St. John, speaking in the House of Lords, in 1640, 
on the prerogative of the Crown, and on the enormous 
length to which that doctrine might be carried, ironically 
observed :—” But, my Lords, ship money is not the whole 
extent of them : ship money by these opinions is not due by 
any peculiarity in ship money,.but ship money is therefore 
due because his Majesty is the sole judge of the danger of 
the kingdom, and when and how the same is to be pre¬ 
vented ; because his Majesty, for the defence of the 
kingdom, may at his will and pleasure charge the people. 
This is the ground, and upon the same rfiason the com¬ 
pulsion may be as well for the making and maintaining 
castles, forts, and bulwarks, making of bridges, for transport¬ 
ing his armies, for provision of wages and victuals for soldiers, 
for horses and carriages ; it may be multiplied in infinittim. 
It may be done when the good and safety of the kingdom is 
concerned; this extends to all things, and at all times : 
Quia jacct in tcrra^ non habet unde cadet ” These remaiks 
might be applied to the present situation. 

If it be conceded that the Crown—or rather the Minister 
of the Crown, interested in the. subject—is the sole judge 
of the danger, is the sole judge whether a submarine Tunnel 
should be completed or not, and whether it is or is not a 
danger, then by the same reasoning the Crown, or its 
representative, may interfere in any other matter however 
harmless or immaterial it be, 

!•« 

De Lolme, in his well-knowp Treatise on the Consti¬ 
tution, makes no mention, in speaking of the Royal 
Prerogative, that there is any prerogative whatsoever in 
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the Crown, to stay buildings or works, which may be 
thought to be a cause of future danger. And although 
much may be done by the customs of the realm in time of 
open or imminent'war, as we have already seen, that is no 
proof that anything else can be done in time of peace. 

It is clearly and conclusively settled by the above Statute 
(i6 Car. L, cap. 14) that the Crown “ is not the sole judge 
of the danger of the Kingdom.” 

By the Law of Nature, since the Sovereign is head, and 
bound to protect, therefore he must have wherewithal to 
protect; but this proves only that which no one denies. 

Mr. Coulson speaks of the. Royal Prerogative—but it is 

✓ 

.not precisely explained what prerogative — whether the 
prerogative natural of all kings, or the prerogative legal 
of the Kings of England. If people have not property of 
goods and liberty, they can be neither rich nor free. 
The liberty of the* subject is what makes the Sovereign 
great, and the Royal prerogative has only for its ends 
to maintain the people^s liberty; the question should be 
what prerogative the people^s good and profit will bear, 
not what liberty the Sovereign absoluteness may admit, 
and in this argument it is more just to appeal to written 
laws, than to the breast of the Kings themselves. For 
National Laws are made by consent of Sovereign and 
people both, and so cannot be conceived to be prejudicial 
to either side; but where the mere will of the Sovereign 
is law, or where some Minister of his may allege what he 
wills for law on the King’s behalf, no moderation or justice 
is to be expected. We all know that no slave or villein 
can be subjected to more miserable bondage than to be 
left merely to his lord’s absolute discretion, and we all 
see that the thraldom of such is most grievous which have 
no bounds set to their lord’.s discretion. 

It is not sufficient to allege that to forbid the Tunnel is an 
inseparable natural prerogative of the Crown, unless it be 
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proved that such prerogative be good and profitable for 
the nation. All supreme commanders are equal, and they 
have this essential, inseparable prerogative, that their power 
ought to be ample enough for the perfection and good of 
the people, and no ampler, because the supreme of all 
human laws is salus popiili. To this law all laws must 
stoop, God dispenses with many of his laws rather than 
sahis popiili shall be endangered, and that iron law which 
we call necessity, is but subservient to this law. If a king 
should shut up the Courts of Justice, and prohibit all 
pleadings and proceedings, and refuse to authorize judges for 
the determination of suits, he >vould be held to do a most 
unkingly thing, and yet this may be as truly called a 
prerogative as to close or impede the Tunnel. We ought 
not to presume a prerogative, and thence conclude it 
to be law, but we ought to cite the law, and thence prove 
it to be prerogative. Even with regard to liws, the judges 
vary much ; what is, and what is not Common Law, is a 
theme for endless contradiction and dispute. 

The question is whether the Crown be sole judge of tlie 
danger, and of the remedy, efr rather whether it be so sole 
judge that its mere affirmation, and notification, of a danger 
foreseen by it at a distance, or protended to be foreseen, 
shall be so unquestionable that it may impede au important 
international work. If the danger be far distant. Parlia¬ 
ment may be invoked to stay the Tunnel. It cannot be 
imminent until the Tunnel i.s completed, and it is 
evident that its completion will take longer time than a 
Parliament. 

Unusual power, if it make not bad princes, yet it makes 
the good government of good sovereigns the less pleasing, 
and the less effectual for public good, and therefore it is a 
rule alike in law, and policy, and /latureiVo» recurrendum 
est ad exiraordinaria in its qua fieri possunt per or dinar ia, 

Sherston Baker. 
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III.—COMMISSIONS OF GAOL DELIVERY, 

TOURING tli6 progress of the last Winter Assizes, the 
learned Jifdges who itinerated in that part of England 
situated north of the Trent, caused quite a flutter of excite¬ 
ment among the members of the J unior Bar and the numerous 
other individuals who, either from interest or inclination, 
feel themselves attracted towards the Pleas of the Crown, 
by the promulgation of their views on the powers and duties 
of Commissioners of Gaol Delivery. Not that those views 
were, in themselves, either very novel or startling. For the 
last hundred years there had, at rare intervals, been found 
Judges, not always the most eminent of their body, but 
still Judges, wh<® entertained peculiar views on the subject 
of Gaol Deliveries, and who acted in that respect very 
mucii as a policeman might do in clearing a street, as if it 
included the bodily riddance of all and sundry. But as such 
questions, when submitted t© the Council of the Judges, 
which, up to 1849, was the recognised tribunal for the resolu¬ 
tion of all doubts concerning the practice of the Criminal 
Law, had never been confirmed or favourably looked on by 
that body, the spectre was generally regarded as having 
been authoritatively laid to rest. It was, therefore, a rude 
awakening, after resting peacefully for some three score 
years and ten, to have it announced from the Bench that 
the Judges of Her Majesty’s High Court of Justice had met 
in Council, and, under the presidency of the Lord Chan¬ 
cellor, had unanimously resolved that it was the duty of 
Judges of Assize, acting under the Commission of Gaol 
Delivery, to deliver (by trial or discharge) the gaol of each 
county into which they came, of every prisoner whom they 
found there awaiting trial, to whatever Court he might have 
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been committed. The astonished auditors might be thus 
fairly excused for asking— 

“ Why the sepulchre 
Wherein we saw thee quietly in-urn’d, 

Hath op’d his ponderous and ftiarble jaws, 

To cast thee up again ! " 

It is true that it was but last summer* that the public 
were treated to the somewhat unusual spectacle of a 
learned Judge inviting a number of gaol-birds to deliver 
themselves from Maidstone Gaol at the end of the 
Assize, on their personal undertaking to appear at the 
Sessions to which they had been committed to take 
their trials, because no one had appeared at the Assizes to 
prefer bills against them to the Grand Jury (and were not. 
likely to do so, seeing they had been bound over to prosecute 
at the Quarter Sessions), and that their bonds being of 
about the same value as their words, most^of those gentle¬ 
men omitted to surrender at the appoinl:ed Sessions. Still, 
though doubtless this incident ought to have been noted as 
the shadow of coming events, no one seems to have 
seriously contemplated the^ possibility of its becoming 
generally applicable to the administration of the Criminal 
Justice of the country. Recent Judicial utterances had led 
the legal profession and the public to anticipate changes in 
exactly the opposite direction. For years past the theme 
of Judges of Assize, when presiding in the Crown Court, has 
been the waste of time, and the unnecessary labour cast 
upon Her Majesty’s Judges, by the trial of paltry cases at 
Assizes, and Grand Juries have usually responded to the 
lamentation by making approving presentments at the close 
of their labours. True, we have not lately heard quite so 
much of the subject, since the curse of drink and the social 
elevation of the masses have been found more taking and 
popular topics on which to expatiate. Still the subject has 
never been wholly laid aside, and during the last decade 
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the air has been full of suggestions for remedying the delays 
that admittedly existed in the trial and deliverance of 
Assize prisoners. However much the doctors might differ 
as to the measures necessary to effectually remove the evil, 
they were all agreed that much might be done in that direc¬ 
tion by an extension of the jurisdiction of Courts of Quarter 
Sessions. The Judicature Commissioners, Judges of Assize, 
Chairmen of Quarter Sessions, Foremen of Grand Juries, 
waxed eloquent over the speedy justice that would be 
witnessed, and the economy of time, and trouble, and 
money, that would be effected by sending burglars, and 
forgers, and bigamists, and a host of other unimportant 
cases, to Quarter Sessions, fn furtherance of this object, 
And taking this common ground, Lord Bramwell, on the 
5th June, 1882, in the House of Lords, presented a “ Bill to 
extend the jurisdiction of Justices in General and Quarter 
Sessions of the feace to cases of Burglary and Forgery,” 
by which it was intended to make it permissible to the 
committing magistrates to send such cases for trial either 
to the Sessions or the Assizes. The principal grounds on 
which the promotor of the pill sought, and obtained, 
the support of the other noble lords, were the abso¬ 
lute necessity that had arisen for the removal of the 
great number of trumpery cases from the Assizes, 
and the prevention of the great waste of Judicial 
power that ensued from their retention there—the saving 
of expense to prosecutors, and the more speedy trial, 
by relegating them to Sessions—and the inadequacy 
of any rearrangement of Circuits, or fusion of counties for 
Assize purposes, to do ought save add to the inconveniences 
and expenses of prosecutors and witnesses, increase the 
distances they had tb travel, and the difficulties in the way 
of poor prisoners bringing up witnesses on their behalf. 
Vet the Bill never became "an Act. Why? The Lord 
Chief Justice (Lord Coleridge), though offering no active 
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opposition to the measure, had no desire to see it become 
law, and thought .it unwise to deal with the question in 
this way, “If” (his Lordship urged) “ it was desired to 
reconstruct the whole system of the jurisdiction of Justices 
of Quarter Sessions upon a better or another principle, 
that was one thing; but merely to take away some cases, 
which mighthe important, from a tribunal where they were 
wqll tried, and did not occupy any great time, and transfer 
them to a tribunal which had not the same experience, 
was not the way to deal with the question.” Lord 
Coleridge had been Chairman of a Committee appointed 
under the Chancellorship of Lord Cairns to consider and 
report on Circuit Jurisdiction, and that Committee had, in 
substance, recommended that the existing jurisdiction 
should not be interfered with—it pointed out that 
the relief afforded by the extension of Quarter Sessions 
jurisdiction would be but slight—that t^^e business of 
Circuit was gradually lessening—and fhat it was rather 
desirable and advantageous to the Judges of Assizes (of 
course it was no concern of the public’s) to beguile the 
tedium of attending to the >veighty matters of the law by 
exercising themselves with the unimportant and paltry 
criminal cases. Hence, probably, this sudden upheaval of 
old notions, and anxiety displayed by Judges of Assize 
to deliver gaols “ according to the ancient and immemorial 
custom of England” during the last Winter Assizes, and 
which, if carried out, would gradually very materially 
lessen the business of Quarter Sessions. And yet, it can 
hardly be that the Judges of the High Court are languishing 
in idleness, and are really desirous of adding to their 
labours, especially considering the somewhat lame and ' 
impotent conclusion to their outcry in February last. The 
expressed determination, however, to carry out their views 
of Gaol Deliveries in the futrfre, as foreshadowed in the 
Home Office Circular recently issued, coupled with the 
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Judicial utterances at Assizes during the past two years, 
seem to point towards a “ reconstruction of the whole 
system ’* on the lines laid down by the Judicature Com¬ 
missioners some years ago, and a complete elimination of 
the Criminal business of the country from the system of 
Circuits, as they have hitherto existed. In view of these 
prospective changes, we venture to direct attention to the 
nature and history of the Commission of Gaol Delivery, in 
order that it may be seen how far the present action is 
justified by a reference to such, and the decisions, and 
practice hitherto prevailing, on the subject. 

In the year 1299, the date of the First Commission of 
General Gaol Delivery granted to the Judges of Assize, 
the legal provision for the trial and deliverance of prisoners 
was not of a very complicated nature. Long before that 
time there had been at Common Law sundry persons— 
some elected .by the people, such as Borseholders, 
Constables, &c., and others who, by virtue of their offices, 
were Conservators of the Peace; but the authority of those 
early W ardens of the Peace was strictly ad conservaiidam pacentj 
and it is generally agreed that they possessed no judicial 
authority, and they certainly had no Court of Record in 
which they could act as Judges ; while Magna Charta, by 
Chap. 17, had declared that no Sheriff, Coroner, or Bailiff 
should hold Pleas of the Crown. The malefactor, therefore, 
against whom the hue and cry had been raised, or who was 
strongly suspected of felony, had usually to be kept in 
“durance vile” till the coming of the Justices in Eyre 
before he could be delivered, while the “ lightly suspected ” 
were “ let to mainprize ” till then. These Justices in Eyre 
had authority over all Pleas of the Crown and all actions, 
and by their corning into any county, and proclamation 
made thereof, all other authority—even the Court of 
Common Pleas and any other Court, except the King’s 
Bench,—ceased during the Eyre, and was merged in it 
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(4 Inst. 184). But then the Eyre, at least from the time of 
Henry III., only came from seven years to seven years; 
and amid the lawlessness and corruption of that turbulent 
age, the long interval that might elapse between the appre¬ 
hension of the felon and his trial, was not always a benefit 
even to the law-abiding portion of the community, and 
smoothed the way to much corruption. The traces of this 
are marked in indelible features on the Statute Book of the 
period ; during the 120 years, beginning with 1275, when 
complaint is made “ that the Peace of the Realm hath been 
evil observed heretofore for lack of quick and fresh pursuit 
after felons in due manner,’* (3 Ed. I., c. 9) and ending with 
1395, when it is alleged that “ thieves notoriously defamed, 
and others taken with the mainour, by their long abiding 
in prison, after that they be arrested, be delivered by 
Charters, and favourable Inquests procured, to the great 
hindrance of the people ” (17 Ric. II., f. kj), the general 
corruption prevailing, and facilities afforded for its practice by 
the long intervals between the Eyres, is the one unvarying 
theme of the Statutes. At one time penalties are threatened 
if any Sheriff, Coroner, or other Bailiff “ for reward, or 
for prayer, or for any manner of afinity ” conceal 
the felonies done in their liberties; at another 
it is alleged that “ notorious felons, and those of openly evil 
fame, and many guilty of murder, by favourable inquests 
taken by the Sheriff, are replevied till the coming of the 
Justices in Eyre, in order that^ they may, by themselves 
and their friends, procure jurors of the county who are 
favourable, and others they threaten, so that many murders 
and felonies are concealed and remain still unpunished.” 
Again, among the Articles of the Eyre we find one directed 
against those who have “ levied escapes of thieves or felons 
before they have been adjudged by our Justices in Eyre ” 
(3 Ed. 11 ., c. 2); and a further allegation that offenders have 
been greatly encouraged because Commissions of Gaol 
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Delivery and of Oyer and Terminer have been granted to 
persons procured by great men against the form ofthe Statute 
27 Ed. I., so general had grown the corruption, and so bold 
the lawless. It was to meet evils such as these, and for 
the protection of the law-abiding against the multitude 
of reckless marauders thus let loose upon them, that the 
device was resbrted to of sending Justices to deliver the 
gaols in the intervals of the Eyre, and it was with a view to 
the same end that, in 1299, delivering the gaol 

of the shire was cast upon the Justices of Assize. 

The 27 Ed. I., c, 3, recites that because Sheriffs and 
others heretofore have let out by replevin notorious felons 
and openly defamed, being taken and imprisoned for 
murder and other felonies, and who are not repleviable, 
** contrary to the form of our statute of persons repleviable 
and not repleviable lately made—(viz., Stat. West, the 
first, c. 15)—whereby such irrepleviable malefactors so let 
out by replevin, in order to have themselves delivered 
deceitfully, they procure by themselves and their friends 
jurors of the county before the coming of the Justices 
Itinerant or others assigned for their deliverance, others 
they threaten ; whereby, as well for fear of the Sheriff and 
others that let them at large by replevin, as for fear of the 
thieves or felons being so delivered, before the Justices 
assigned for Gaol Deliveries, murders and felonies are con¬ 
cealed, and so being concealed, remain still unpunished.” 
After this lengthy recital the statute proceeds :—“ We, for 
the utility of our realm, and for the more assured conserva¬ 
tion of our peace, have provided and ordained that the 
Justices assigned to take Assizes in every county where 
they do take Assizes as they are appointed, immediately 
after the Assizes^ taken in their shires, shall both remain 
together, if they be lay; or, if one of them be a clerk, then 
one of the most discreet Knights of the shire being asso¬ 
ciated to him that is a layman, by our writ shall deliver 
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the gaols of the shire, as well within liberties as without, 
of all manner of prisoners, after the form of the Gaol 
Deliveries of those shires before time used, and they shall 
then also inquire if sheriffs have offended against the 
statute of West, ist.” And this statute—the foundation 
of the authority of Justices of Assize to deliver gaols—was 
sent to the Treasurer and Barons of tli^ Exchequer; to 
Roger De Brabazon and his associates, Justices assigned 
to hear and determine pleas of the King; to John Metting- 
ham and his associates, Justices of the King’s Bench, and 
they were commanded “all the aforesaid articles, so far as 
they concerned them and the parties pleading before them, 
to be wholly and unshakenly observed.” 

In speculating upon the form of the Gaol Deliveries before 
time observed, it must be borne in mind that the Sheriff, 
who by statute had the keeping of the gaols, had cast on 
him the duty of pursuing and arresting notorious felons, 
and imprisoning them till the coming of the Eyre, and of 
letting to mainprize those lightly suspected ; while then, 
and all through the succeeding reigns, on an indictment 
found (then the first step in .a prosecution, and the only 
legal warrant for the issue of process to secure the due 
apprehension, or presence of the accused to answer the 
charge, and but the equivalent of the modern information 
before a magistrate) before a Warden of the Peace, he 
issued his precept to the Sheriff to apprehend the person 
accused, and he took and brought him before the Justices 
in Eyre for trial. It was therefore to the Eyre that the 
cognizance of all Pleas of the Crown was committed, and 
there alone that all prisoners were delivered. And as in 
this respect, the Justices of Assize succeeded to most of 
the powers of the Eyre, and eventually, in the reign of 
Edward III., superseded them altogether, they delivered 
the gaols of all prisoners—there being no other Court 
possessing jurisdiction over any of them, and all therefore fell 
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in the ordinary course of law to be tried before them. The 
reign of Edward III., however, witnessed the introduction 
of changes in this respect. After the deposition of Edward 
II., fears were entertained of popular risings in his favour, 
and with a view to securing timely notice of any such move¬ 
ments, and the more readily to repress them, Parliament, in 
the 1st Edw. Ilf., c. 15, ordained that, in every shire, there 
should be men assigned to keep the peace, “ so that for this 
cause ** (wrote Lambard),” the election of the simple Conser¬ 
vators of the Peace was first taken from the people and 
translated to the assignment of the King.” Witliin three 
years, those keepers of the,peace were invested with the 
additional authority to take, but not to try indictments— 
these being sent for the latter purpose before the Justices 
of Assize and Gaol Delivery (4 Edw. III., c. 2); and no 
further material alteration took place till the i8th year 
of the same reign, when it was ordained that the Conser¬ 
vators of the Peace might be empowered by commission 
from the Crown to hear and determine felonies. When, 
in obedience to that statute, it was prayed by the Commons 
in the 2otli Edw. III., that a power to hear, &c., might be 
given, it was answered that the King would appoint learned 
persons for that office; and so in the 21st Edw. III., the 
Commons being charged to advise the King as to the best 
way of keeping the peace of the kingdom, they recommended 
that six persons in every county should have the power of 
keeping the peace. In conformity with those petitions and 
statutes, commissions were at various times issued, assigning 
certain persons to execute the powers which the King was 
authorised to confer, and in addition, a special charge was 
introduced to enforce observance of the Statute of Winton, 

2 Edw. III., and the Statute of Northampton, 20 Edw. III., 
with some others ; but it was not till the 34 Edw. III., c. i, 
that the general standing authority given to the Justices 
of the Peace to hear and determine felonies and 
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trespasses, thereby constituting them complete Judges 
of a Court of Record, was conferred, they having 
previously had no such authority, and being from this 
time forward commonly called Justices, and being made 
what Lord Holt called “ complete Judges." From time 
to time their jurisdiction was enlarged by various statutes 
and regulations, made as to the times for holding, and the 
number of, their Sessions ; till about the 3rd Elizabeth, the 
form of the Commission of the Peace was settled by Sir 
Christopher Wray, C.J., of the Queen’s Bench, and the other 
Justices, and has since continued the same, with little 
variation. That gives them jurisdiction to punish offenders 
against any ordinances and statutes for the good of the 
peace, and for the quiet rule and government of the people. 
The chief object of this institution being the “ preservation 
of the peace against personal wrongs and open violence,” 
according to Hawkins, they have no autheyrity to try any 
offences not having such tendency unless express power is 
given by some statute (R. v. Gibbs^ i East, 173), and though 
by the statute 14 Ed. III., c. i., they may try all felonies and 
trespasses whatsoever, they seldom try greater offences than 
larceny—their Commissions providing that in cases of 
difficulty they shall not proceed to judgment, unless in the 
presence of one of the Justices of the Queen’s Bench or 
Common Pleas, or of the Justices of Assize; and in the 
greater felonies they are expressly directed by statute 
I and 2 Ph. and M., c. 13, to send their examinations to 
the next Gaol Delivery, while all indictments of a serious 
nature found at Sessions are usually transmitted by the 
Justices for trial at the Assizes. 

Such being the nature of the jurisdiction over Pleas o,f 
the Crown, conferred by the legislature oti Justices of the 
Peace, it would naturally be concluded that, to that extent, 
the Justices of Gaol Delivery wdre relieved of the duty of 
delivering the gaols in the shires. For the Justices of Gaol 

20 
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Delivery, though they succeeded to many, did not inherit 
all the powers of the Justices in Eyre. Unlike them, or 
even the Justices of the Queen’s Bench, their advent didnot 
terminate or suspend anything or anybody, except the 
capital offenders, and the jurisdiction of the Justices of the 
Peace remained unaffected by their presence (Bro. Com.,-8). 
Before the 4th*Edw. III., c. 2, Justices of Gaol Delivery 
could not proceed upon an indictment taken before the 
Guardians of the Peace (Year Book, 15 Henry VII., pi. 5.), 
and though they might deal with all whom they had power 
to try, they could not discharge those who would not in due 
course of law fall to be tried by them. Thus they could not 
discharge persons made triable in the Queen’s Bench, or 
under a Special Commission (/?. v. Platt^ 1 Leach, 157), 
the whole scope of Gaol Deliveries being to insure that every 
prisoner within the county should have the benefit of deliver¬ 
ance, and even gander the Habeas Corpus Act (31 Ch. II., c,2) 
it was held that an application to be tried, or discharged for 
want of indictment, must be made to that Court only which 
had jurisdiction to try the offence, and that the Justices of 
Gaol Delivery could not entertain a case triable elsewhere 
{R. V. Platty I Leach, i6g, and i?. v. Yates, Show. 190). 
These same cases, decided so long ago as 1777, also 
clearly establish that though the power of Justices of Gaol 
Delivery to do **what to justice appertains according 
to the laws and customs of England,” extends to all 
prisoners committed for crimes, they are only to try those 
who^are triable before them in the ordinary course of law ; 
and if they find prisoners who are committed to take their 
trial in other counties, or before other jurisdictions, they 
are to take notice that it is a legal detention for a legal 
purpose, and rerfit them to the proper custody. The same 
doctrine was affirmed in 1810 in a question submitted to the 
Judges from Stafford Assizes. At the Stafford Lent Assizes 
and General Gaol Delivery, held before Mr. Baron Wood in 
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1810, there were several prisoners in the county gaol 
(whose names were not in the Calendar) who had been 
committed by a Justice of the Peace for different larcenies— 
some until they should be discharged by due course of 
law;” others “until the next Quarter Sessions” (before 
which the Assizes had intervened). Thestf prisoners’at the 
close of the Assizes applied to be dischas'ged, there being 
no Bills preferred against them, and they were discharged 
by pi'oclamation—the learned Judge thinking it his duty 
to do so under the Commission of General Gaol Delivery, 
He, however, submitted the following question for the 
opinion of the Judges, in order that one rule might be 
uniformly observed on simifar occasions. “ Whether a 
Judge might at his discretion have legally left the prisoners • 
in custody to be tried at the Quarter Sessions, some of 
the commitments being for petit larceny, and others for 
grand larceny, yet small offences, and £jl proper to be 
tried at the Quarter Sessions ?” 

“In Easter Term, 1810, the Judges met. The majority 
of them were of opinion that it was not imperative on a 
Commissioner of Gaol Delivery to discharge all the pri¬ 
soners in the gaol who were not indicted ; but that it was 
discretionary in him to continue on their commitments 
such prisoners as appeared to him committed for trial, but 
the witnesses against whom did not appear, having been 
bound over to the Sessions.” 

So firmly established was this considered to be that, in 
1819, the same Mr. Baron Woocf in his endeavour to observe 
it, fell into a mistake of the opposite kind, by refusing to 
try at the York Assizes an Indictment that had been found 
at Quarter Sessions and afterwards transmitted by the 
magistrates to the Assizes for trial—the learned Judge 
thinking he had no authority on those proceedings to try 
the prisoner, and ordering his discharge by proclamation. 

“ The reasons which occurred to the learned Judge at the 

20 —2 
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time for refusing to try this prisoner were ” i. That he 
had never clone anything like it before. 2. That he could 
only try an Indictment found by the Assize Grand Jury. 
3. That the laboui; of Commissioners of Gaol Delivery would 
be increased if Justices could at their discretion send on 
their Indictments to them. Of course these reasons were 
all wrong, and wlien the Judges met in Easter Term, i8ig, 
they were of opinion that the prisoner ought to have been 
tried at the Assizes—that kind of case having been provided 
for by the terms of the Commission of the Peace {Rex 
V. Wetherell, R. & R, 381). In 1848, Patteson,J., laid down 
that “the Commission of Gaol Delivery applies only to the 
prisoners in the County Gaol, and not to those in the House 
of Correction. Thus, in Yorkshire, the Judges deliver 
York Castle, but do not take any notice of a considerable 
number of prisoners who are committed to the Wakefield 
House of Corrtctipn for trial at the Sessions, which are 
held after the Assizes” {Reg. v. Aylitt, 2 C. & K. 596): 
showing that in that learned Judge’s opinion the delivery 
of “all manner of prisoners” did not necessarily involve 
the trial of Sessions prisoners who would usually bc^ 
found in the House of Correction of the County, though 
the scope of Gaol Delivery is said to be that every 
offender within the county might derive the benefit of 
deliverance. 

Whatever the jurisdiction conferred on Justices of the 
Peace over Pleas of the Crown, it is certain that their 
power to try, or otherwise deal with, prisoners is not 
determined, or merged, or suspended, or in anyway affected 
by the coming of Justices of Assize and General Gaol 
Delivery into the county. The existence of the two Com¬ 
missions is consistent; the Court of Assize is not (like the 
Court of Queen’s Bench) in any way aCourtof Appeal or one 
exercising any control over the Court of Quarter Sessions, 
and the Justices not sitting in Quarter Sessions during the 
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presence of the Assizes in the county is merely from con¬ 
siderations of convenience and respect, and not from want 
of power (Smith v. The Queen^ 18 LJ. (M.C.) 207), That 
it might be unseemly and inconvenient, ^is the utmost that 
has been urged against the sitting of the Sessions and 
Assizes at the same time; in 1826 the ‘Law Officers, Sir 
S. Shepherd and Sir R. Gifford, and later, in 1841, 
Mr. Justice Coleridge, at Gloucester Assizes, advised the 
Justices that when the Quarter Sessions of a county 
occurred while the Judge of Assizes was proceeding with 
the trial of prisoners in that county, the better course 
was, not to try any prisoners, but to dispose of all their 
other business, and then to adjourn to a future day 
(9 C, & P. 791), and as the Spring Assizes and the April* 
Sessions often clashed, power was, in 1834, given by the 
Legislature to the Justices so to fix the Quarter Sessions, 
when occasion required it, as to avoid s»ch clashing with 
the Spring Assizes (4 & 5 Wm. IV., c. 47). The Criminal 
Law Commmissioners also, in their 8th Import, in recom¬ 
mending the restriction of the Quarter Sessions from deal¬ 
ing with capital felonies—sa recommendation afterwards 
adopted in the 5 & 6 Viet., c, 38, which curtails and 
further defines their jurisdiction—seem to recognise them 
as a distinct and separate jurisdiction. 

Such being the judicial interpretation put upon the words 
“ Delivery of the Gaols,” in order to obviate any mistake 
in the future, a change was, about the year 1852, introduced 
into the words of the Commission by which the duty of the 
Justices of Gaol Delivery was specifically restricted to such 
cases as had been committed to the Assizes. We say in 
words, because in spirit and intention, its scope was the 
same—being merely the authoritative judicial interpretation 
that had been put on the ancient form of words. So the 
Delivery of Gaols proceeded without complaint for many 
years. But people began to agitate for a reform of our 
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Judicature—complaints were made of the undue length of 
time accused persons were kept awaiting their trials at the 
Assizes (it was not to the Sessions cases, for these were 
tried, at least four jtimes a year in every county, and in the 
more populous counties and larger boroughs, eight, and 
even nine, times a year, as, e,g,, at Liverpool), and various 
suggestions were" made for remedying the admitted evils 
of the existing system of Assizes. 

The Judicature Commissioners made certain suggestions 
for the purpose of facilitating the despatch of Assize business, 
and among these were certain recommendations of the 
Judges as to Circuits, in favour of a redistribution of the 
existing Circuits, involving the abolition of the Home, and 
'the partition of the Northern Circuits—which recommenda¬ 
tions were subsequently adopted. The grouping of counties 
for Assize purposes was also suggested and adopted, though 
the results were- nqt encouraging; and there was further 
a general leaning towards an extension of the jurisdiction 
of Quarter Sesstons. Some of the Commissioners, however, 
were in favour of the total severance of Criminal business 
from the system of Assizes, and the relegation of all Criminal 
cases to the Quarter Sessions, aided by Commissioners in 
the shape of Judges from the High Court, for the trial of 
the more important cases after the manner of the Central 
Criminal Court; and the Judicial utterances of the past two 
years followed, as they have been, by the Resolution of “ all 
the Judges of England ” and the Home Office Circular, 
indicate an intention to adopt some such scheme—or at 
least to treat ** Assizes and Sessions as one judicial machine 
for the purpose of trying prisoners,” as was suggested by 
Lord Justice Brett. 

Yet it is hard to reconcile this sudden change of front 
on the part of the Bench, and this determination to revert 
to the “ ancient and immemorial customs of England,” with 
the advice tendered by Her Majesty’s Judges to the Lord 
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Chancellor, comparatively recently, on the working of the 
present Circuit system. 

In 1878 the Lord Chancellor invited the advice of Her 
Majesty’s Judges on the working of the present Circuit 
system, and on the best mode of combining the work of 
Assizes with that of Quarter Sessions, oil the assumption 
that there were for the future to be four Qaol Deliveries in 
the year; whether it was desirable to enlarge the jurisdic¬ 
tion of Quarter Sessions ; how the grouping of counties for 
Assize purposes had worked, and generally as to what could 
be done towards economising judicial time on Circuits. 
That Committee of Judges was presided over by Lord Chief 
Justice Coleridge, and in their Report they said: “We 
think no change necessary, and therefore that none is 
desirable, in the present times of holding the Quarter 
Sessions, except to extend the power of adjournment, so as 
to prevent their ever clashing with the holding of the Assizes. 
But we think it very desirable, and we recommend, that 
for the future the Commission for all the Assizes should, as 
is now the case with the Commission for the Winter 
Assize, provide that the Judges should not be bound to 
deliver the gaols of prisoners committed for trial at the 
Quarter Sessions, but only of those committed for trial at 
the Assizes. The Quarter Sessions would thus four times 
a year try Quarter Sessions cases, and the Judges would 
four times a year try Assize cases.” They further reported 
that they did not object to the addition of “ simple 
burglaries ” to the offences triable at Quarter Sessions, 
as “ on some Circuits it may effect an appreciable 
saving of the time to be devoted by the Judge to the trial of 
criminals.” “ With regard to the grouping of counties for 
Assize purposes, we are unanimously and strongly of opinion 
that it has worked ill; and so far from suggesting any 
extension of the practice, we entertain no doubt that it 
ought to be discontinued. It may, it probably does, effect 
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some saving of judicial time, but it does so at the expense, 
and to the injury of, every other class of persons engaged in 
the administration of criminal justice.** That Report was 
signed by the whole six Judges composing the Committee ; 
but Lord Justice Brett added a Report of his own, in which 
he propounded his views, “ treating the Assizes and 
Sessions as one judicial machine for the purpose of trying 
prisoners,’* to the carrying out of which it would be essential 
that “the Judges should at the Assizes try all prisoners 
then in prison or committed for trial.** 

This Report having been forwarded to the Home Secre¬ 
tary for his consideration, he, in his letter to the Lord 
Chancellor, wrote—“ I agree entirely in the suggestion of 
the Judges, that Commissions for criminal business, should, 
for all Assizes alike, be so framed as to relieve the Judges 
of the obligation to deliver the gaols of the prisoners com¬ 
mitted for trial At the Quarter Sessions. If this were done, 
there would be no overlapping of jurisdiction, and no reason 
why Quarter Sessions in counties (as in boroughs) should 
not be held at the same time as Assizes, unless, indeed, the 
existing court accommodation is not sufficient to allow of 
both being held at the same time.*’ 

This last sentence of the Home Secretary contrasts 
strangely with the concluding words of Coleridge, J., in 1849, 
when delivering the Judgment of the Court in Smith v. The 
Queen ;—“ We cannot” (he says) “ dismiss this case without 
expressing our opinion that it would be highly inconvenient 
and improper, generally speaking, for the magistrates of a 
county to hold their Sessions concurrently with the Assizes, 
even in a different part of the county. Of course, we cannot 
anticipate that they should hold them concurrently at the 
same place.” 

Within the last two years, however, a change has been 
gradually stealing over the Judicial mind, quickened, appar¬ 
ently, by the impossibility of carrying out the plan of having 
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** Assize Counties ” for Circuit purposes as long as crime 
was linked with it. 

Mr. Justice Williams, who was the first to announce this 
new resolution of Her Majesty’s Judges, was himself a 
thorough-going reformer; as a Member of the House of 
Commons he had not hesitated to express his belief that 
the time had come when Judges* Marshals, Javelin-men, 
and all the other barbaric pomp attending Assize should be 
swept away; from the Bench he has repeatedly impressed 
on Grand Jurors the absurdity of Judges of Assize 
having periodically to itinerate in counties where but one 
or two prisoners awaited their fieliverance—sometimes none 
at all ; and at Exeter Summer Assizes, r88i, he even 
ventured to indicate the means by which, in his opinion, the 
evil might be remedied. “ The Sessions and Assizes might *’ 
(his Lordship said) “ beheld together, so that by this arrange¬ 
ment all the prisoners in gaol may be delivered, tried, and 
disposed of at least once a quarter, and if it is thought 
necessary by the local authorities to liave the assistance of 
a Judge from the High Court of Justice they can demand 
it; if not, they need not do*so.” The recent announce¬ 
ment of the resolution of all the Judges of England by 
wdiich the delivery of the gaol is declared to mean the trial, 
or the discharge for want of trial, of all prisoners in the 
gaol, to whatever jurisdiction committed, is only the natural 
issue of what has been going on during recent years. This 
new interpretation has certainly .the great merit of narrowing 
and simplifying a Judge’s duty; and though both Lord 
Justice Brett, at Chester, and Mr. Justice Williams, at 
Liverpool, were careful to explain that the deliverance of 
a prisoner by no means necessarily involved his trial, or 
discharge in default of prosecution, and that, under certain 
circumstances, it might involve his remission to gaol, they 
very clearly indicated that for the future deliverance would 
mean trial or discharge and nothing else—a meaning still 
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more unmistakably indicated by the Home Office Circular 
subsequently issued, at the suggestion of the Judges, for 
the guidance of Clerks of Petty Sessions in framing their 
commitments. » 

Something of the sort seemed absolutely necessary, as 
but little guidance was to be gleaned from the action of 
the Judges last Assizes ; for, while at Chester, Lord Justice 
Brett remitted all the Sessions pi'isoners to gaol to await 
their trial at the Sessions, Mr. Justice Williams, at Liver¬ 
pool, sent back all the City Sessions prisoners to gaol, but 
set at liberty all those committed to the County Sessions; 
while at Manchester not the slightest notice was taken 
of Sessions prisoners, who were subsequently delivered, 
to the number of nearly 70, by the learned Recorder of 
that City. 

If the Judges of Assize, who but the other day were 
complaining th 5 t the cases then sent before them were 
more fitted for the Sessions, are, for the future, to insist on 
trying both the Sessions cases and their own, they ought, 
to be consistent, under the Commission of N-isi PriuSy to 
determine to try all the County Court cases, and those in 
the numerous other local Courts within their Circuits, some 
of the Judges and Assessors of which are so continually 
bemoaning the want of sympathy and appreciation mani¬ 
fested towards them by the ruling Powers—as we feel sure 
their attention would be welcome in that quarter. 

It may be very praiseworthy in the Judges of Assize to 
devote their energies to the trial of Sessions cases, but the 
extra cost involved in such a proceeding (a prosecution at 
Assizes costing on an average just double that of a Sessions 
case) is not likel}^ to be appreciated by the British tax¬ 
payer, from whose pockets such additional cost must 
ultimately come. And should Judges insist on prosecutors 
and their witnesses coming to Assizes, and then, after 
keeping them dangling about for a week, tell them to depart 
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hence and give their attendance at the Sessions, we fancy 
the practice would not be fated to endure long. 

That the delivery of a gaol should mean simply the due 
prosecution, or discharge for want of prosecution, of all the 
prisoners confined there and awaiting trial, before the 
various Courts on whom jurisdiction to try them has been 
conferred, seems in accordance with the jJlain meaning of 
the words. The earlier cases show that Justices of Gaol 
Delivery could only discharge those who in the ordinary 
course of law would be properly triable before them ; that 
originally all Pleas of the Crown were triable before the 
Justices in Eyre, and all could then be discharged or other¬ 
wise by them ,* and that since their abolition certain offences 
have been made triable before other jurisdictions, The 
Queen’s Bench or Special Commissions, and with these 
Justices of Gaol Delivery cannot deal—they can only take 
note that the prisoners are legally detained,«nd remit them 
to gaol. The resolution of the Judges in i8io recognises the 
same principle, and shows that the jurisdiction of Quarter 
Sessions is equally to be recognised by the Justices of 
Assize. If a Justice of Assize may properly remit Sessions 
prisoners to gaol to await their trial at the Sessions, it 
can be no part of his duty to try such cases—for the Com¬ 
mission does not leave the performance of his duty to 
discretion but according to law, and to go beyond that 
must be to exceed the terms of his authority. Delivery of 
the Gaol, in short, does not necessarily mean trial or dis- 
charge, except to those prisoners who have been committed 
to the Assizes, and may, and does, mean the remission to 
the proper custody of such as have been legally committed 
to other jurisdictions; and it is because the recent resolu¬ 
tion, as conveyed in the projected action of the Judges, 
and further illustrated by the Home Office Circular, is too 
narrow a definition, and embraces only one of its terms, 
that we venture to take exception to it. Nor do we welj 
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see how Clerks to Justices can legally follow the Home 
Office advice by binding over witnesses in all cases to 
Assizes or Sessions whichever may happen first—the Legis¬ 
lature having directed them to send only the greater felonies 
and cases of importance before the Justices of Gaol Delivery, 
while as to all the others both the Legislature and the Com¬ 
mission of the Peace require the Justices themselves to 
proceed to hear and determine them and administer reason¬ 
able chastisement according to law. 

In drawing attention to this subject, it is no part of our 
purpose to deny the desirability of effecting changes in the 
administration of the Criminal Law, or of promoting Legis¬ 
lation with that view; all we suggest is that such results 
cannot be effected in the way proposed, without a complete 
reversal of past practices and of what have been hitherto 
considered settled Principles. 

At the Spring Assizes commencing at Manchester on the 
14th April, there were 50 criminal cases tried, only 22 of 
which were Assize cases, the other 28 being Sessions 
cases and the pettiest of larcenies. Some of these were 
from the confines of the county, necessitating the convey¬ 
ance of witnesses at least double the distance they need 
have travelled had the cases been tried at Sessions, and 
the fees in all those cases wore double the average Sessions 
fees. What the Grand Jury thought of this, will be best 
conveyed in their own words, as addressed to Mr, Justice 
Day at the close of their laJ>ours :— 

“The Grand Jury wish to express their regret at the 
alteration in the terms of the Commission which necessi¬ 
tates the trial at the Assizes of a certain number of prisoners 
charged with very trifling offences usually dealt with at 
Quarter Sessions. They are of opinion that the change 

will be attended with considerable inconvenience and 

% 

increase of expense, and that, as Sessions are held at 
short intervals, no real hardship would arise to prisoners 
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from a long detention in gaol, if they were left to be tried 
as formerly. 

“His Lordship said he had received the presentment with 

much satisfaction, and would forward it at once to the 

* • 

proper quarter.” 

At Liverpool, where the Assizes open 01! the 26th April, 
and where an interval of nearly a month will have elapsed 
since the last Sessions there, the Judges are likely to have 
to deliver some 60 Sessions cases—if one may form any 
estimate from the average “ crop ” of such a period—in 
which case, the Judges at least can hardly hope for a 
speedy deliverance. 

John Kinghorn. 


IV.—NATIONALITY AND THE COMMON LAW. 

j 

T1 1 HE recent remarkable case of Dc deer v. Stone'^ raises 
the question how far the statiis of natural-born British 
subjects extends at Common Law. Of the three paragraphs 
in the head-note to the case ^s reported in the Law ReportSf 
the first deals exclusively with Statute Law, the second and 
third with Common Law. Passing over the first for the 
present, we find that one of the propositions laid down as to 
Common Law is thus summarised in the second paragraph 
of the head-note: “ There is no foundation for the notion 
that by the Common Law of England the posterity of a 
natural-born British subject, though born abroad, must be 
treated as British subjects for ever.” This view has no 
doubt been generally admitted, the contrary one being 
confined to the somewhat sesjity dicta and opinions referred 
to in the argument in the above case, Which show indeed 
the existence of such a “ notion ” appearing from time to 
time among lawyers, but are fhsufiicient to uphold it as 
* L.R. 22 Ch.D. 243; 52 L.J. (N. S.) Ch. D. 57. 
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correct. There is more difficulty in fixing the exact limits 
of the other proposition as to Common Law on which the 
judgment is based. It is thus stated in the third paragraph 
of the head-note : “ The rule that the children born abroad 
of ambassadors in the service of the Crown of England 
abroad, are treated as natural-born British subjects, does 
not apply to the children born abroad of officers in the 
military service of the Crown in foreign parts.” The other 
reports which have appeared do not materially differ, with 
the exception of that in the Law Journal Reports, where 
the proposition is thus limited: “ By the Common Law a 
person born in a friendly foreign country, where his father is 
in the military service of the'British Crown, is not a British 
subject.” The judgment delivered does not seem to bear 
out the limit suggested by the word in italics. It would 
rather appear that the judgment asserts that a child born 
abroad of an ogicer in the military service of the Crown in 
foreign parts is not at Common Law a natural-born subject, 
whether the British force to which the father is attached is 
or is not in hostile occupation of the part of the country 
where it is stationed, and whether or not the actual place 
of birth is within the lines of such force. This question was 
but lightly touched on in the argument, the stress of the 
reasoning employed by counsel for Lord Reay being directed 
towards upholding the other doctrine as to Common Law, 
which was neatly described by the Attorney-General as 
” the perhaps for ever doctrine,” and the rejection of which 
by the Court is stated in the second paragraph of the head- 
note above quoted. Under these circumstances it is no 
wonder that the Court came to the conclusion enunciated 
in the third and concluding paragraph, and it is with the 
utmost respect fol the learned Judge who decided the case, 
that it is now attempted to impugn the correctness of a 
conclusion which, on the facts and authorities as presented 
to him, was all but inevitable. 
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The importance of British citizenship at Common Law 
has been so lessened by the legislation beginning with 
25 Ed. III., St. I, and ending with the Naturalization Act, 
1870, that such questions are not likely often to trouble the 
Courts. Many years may pass before the question is again 
raised. If the decision in De Geer v. Stone should meanwhile 
have remained unchallenged, and found.’its way into the 
text-books, it would then naturally be treated as unquestion¬ 
able law. It is possible that such a question may arise some 
day in connection with a peerage or a franchise, as suggested 
by the Attorney-General, or (it may be added) in cases re¬ 
lating to ownership of British ships. Nor would it be difficult 
to imagine questions purely within the domain of Private Law, 
the determination of which would depend on the Common 
Law distinction between subjects and aliens. But in any 
case no apology seems necessary for investigatingthe limits 
of the true doctrine on a subject which properly falls within 
the scope of Municipal Law, yet, as it were, presses closely 
on the skirts of International Jurisprudence. 

It does not appear that any very definite statement on 
the subject is to be found in the earliest of “ those ancient 
text-writers to whom we look up as authorities.” The 
authorities used in the argument of the case virtually begin 
with the Parliament Roll, 17 Ed. III. (1343)- At first 
sight there may be a difficulty in deciding whether this, or 
any part of it, is of statutory force or not. The various 
functions of Parliament and of its constituent members 
were not clearly defined at that date. On the whole it 
would seem that on the first occasion described, when the 
Archbishop of Canterbury brought the matter before the 
Houses, there was nothing beyond a strong declaration of 
opinion as to the Common Law given by the prelates and 
grandees, but that on the second there was at least some 
attempt to lay down preliminaries for actual legislation, 
though the final passing of a Statute was deferred till the 
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next Parliament. So far this agrees with the view expressed 
by Kay, J., in his judgment. He points out that the state¬ 
ment in the Parliament Roll draws a distinction between 
the children of the King and the children of others, among 
whom are afterwards enumerated, the children born of 
persons in the service of the King. With regard to the 
former it is emphatically declared that there was no doubt, 
but with regard to other children, great doubt and difficulty 
are said to have existed. So far it would be difficult to 
take any exception to the words of the judgment. But 
now comes in room for divergence. On the words as they 
stand, the doubt and difficulty may be understood in two 
ways. There might be doubt‘whether children born abroad 
• of any or some persons in the service of the King were 
natural-born subjects. Or the doubt might be, whether, 
(granting that children so born were subjects) a similar 
privilege extended any further to children not so born, e.g., 
to remoter issue of persons in the service of the King, or 
to children born of parents not in the service of the King, 
abroad for other reasons, with or without the King’s express 
license. Kay, J., appears to have considered the doubts to 
be of the first kind. On the view of the Common Law 
taken in the present paper, they would be of the second 
kind, and for the following reasons :— 

I. The words in this Parliament Roll itself are strongly 
in favour of the claim of children born of parents 
in the King's service. “ Endroit des autres Enfantz, 
accordez est en ce Parlement, qu’ils soient aussint enheritez 
quen part qu’ils soient neez en le service le Roi.” In the 
judgment the word “accordez” is paraphrased by “allowed,” 
and treated as by no means emphatic, in fact as admitting 
of “ great doubt ‘and difficulty.” Whatever the exact 
shades of meaning of which this obsolete term “ accordez ” 
may be capable, it is evidently most unhappily chosen if 
intended to express a conclusion in itself subject to great 
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doubt and difficulty, but perfectly suited to a conclusion 
unanimous and certain so far as it expressly goes, while 
accompanied by a doubt whether an even wider conclusion 
might not legitimately be established. “,Accordez ’* was in 
fact at that date used in statutes. It is employed in 
25 Ed. III., st. I, quoted in the report of the case in ques¬ 
tion, and there has apparently the force? of our modern 
phrase “ Be it enacted.*’ It is not likely, nor is it for a 
moment contended, that such is its actual force here. But 
it is confidently submitted that here and elsewhere its use 
is incompatible with the enunciation of any doubtful 
hypothesis. Here it is surely an expression of unanimity 
of opinion. 

2. It is not said in so many words, nor does it seem’ to 
be fairly implied by the whole context, that any doubt 
existed at all as to the position of children born abroad to 
parents in the King’s service. It is as to children in general, 
other than the King’s children, that the doubt attaches in 
the first instance ; and the generality of such doubt is 
further restricted by the sentence above quoted. By a 
process of elimination, the, class subject to doubt is 
gradually brought down to include only children born abroad 
not being children of the King or of the King’s servants. 

3. It seems only reasonable to attribute part of the doubt 
and difficulty to that very theory, the reverse of which was 
established in De Geer v. Stone, and is alluded to in the 
second paragraph of the head-note above quoted. Granting 
that there is no solid foundation for the notion that the 
issue of British subjects born abroad continue to be sub¬ 
jects unless and until some act sufficient to denationalise 
them, yet the existence of such a notion cannot be denied. 
It is one which harmonises well with the old feudal ideas of 
proprietary rights of the lord in his liegeman, of that per¬ 
sonal tie of allegiance which, in theory at least, is indepen* 
dent of the accidents of time and space and dissoluble only 

21 
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at the will of the superior. Existing as a notion or vague 
impression, rather than as a positive assertion, it can be 
traced through the dictum of Hussey, C. J., in i Richard III., 
and the argument of Lord Bacon in Calvin's case down to 
what is probably its very last appearance in Mr. Westlake’s 
argument, and the death blow of the notion itself in De Geer 
V. Stone. It were rash to say that this notion was not 
entertained, as at least a possible hypothesis, by some of 
the Prelates and Grandees and gentlemen of the law in 
17 Ed. III.,and by all or most, as one requiring further exami¬ 
nation and consideration “pur ouster tote manere 
d’Empeschmentz,'* before the whole question could be put 
on a satisfactory footing. 

4. This view is strengthened by examination of the cir¬ 
cumstances connected with the proceedings in 17 Ed. III., 
compared with what is known of the Act passed in 
25 Ed. III. lathe Parliament of the former year, we find 
the Archbishop twice bringing the matter before the House. 
It may be assumed that this persistence was not dictated 
by love of abstract truth, but rather by the pressure of some 
actual case or cases. Now in ,the second year a well-known 
Act was passed de ultra mare natis. The terms of the Act 
make it clear that, among other puposes, it was passed to 
meet the cases of Henry de Beaumond, Elizabeth de 
Bryan, and Giles Daubeny. It is also clear from the 
wording of the Act, that these persons were to inherit as 
children of English subjects simply. It is a fair inference 
from the words “ born out of the ligeance of England " 
that, as will be shown more fully presently, their parents 
were not at the time of the birth of these children in the 
King’s service. And it seems a probable conjecture, from 
the admitted connection of the proceedings in 17 Ed. III. 
with the Act of 25 Ed. III., that the cases of these persons, 
or some of them, were the cases in reference to which the 
Archbishop raised the discussions in Parliament in the earlier 
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year. So far then there is cumulative evidence raising a 
strong probability that the doubt and difficulty concerned 
children of parents not in the King’s service, and such 
children only. 

It is suggested that the true connection of this Parlia¬ 
ment Roll, with 25 Ed, III., St. i, is as follows:—In 
17 Ed. III. the question of heritability of children of 
Englishmen born abroad was twice submitted, as we have 
seen, to the Houses of Parliament. It was felt that the 
case of the King’s children was too plain to require further 
consideration. It was agreed {accordez)j so far as appears, 
unanimously, that the same rule held at Common Law, and 
without any occasion for legislation, for children born abroad 
of those in the King’s service. It was not agreed whether 
this marked the extreme limit at Common Law, and in any 
case whether further legislation was needed. Cases of 
persons excluded by the narrower constructibn were pressing 
for decision, and in consequence of the great doubt and 
difficulty attaching to the whole question of the limits of 
the Common Law Rule, the matter was relegated to the 
next Parliament. In the event it stood over for eight years. 
By that time the connection of England with the continent 
had grown. War and commerce, alike had the effect of 
carrying more of our people abroad, and giving occasion 
for more births of children to English parents in foreign 
lands. The Common Law test had become more than ever 
inapplicable, as a sole test of, nationality. Larger views 
prevailed, and instead of either defining or timidly en¬ 
larging its limit, the Parliament decided to abandon the lines 
of the Common Law altogether in its legislation, and take 
a new departure. In that new legislation there is not a 
syllable repealing or limiting, or in fact in any way dealing 
with the Common Law Rule. The new legislation was 
wholly concerned with children of English parents on alien 
soil as such, and dealt with the question in a broad and 

21—2 
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liberal spirit, and with such success that no new enactment 
was passed on the subject for upwards of three centuries 
and a-half. That a completely new departure was taken 
is shown by the fact that while the Parliament Roll of 
17 Ed. III. by clear implication deals only with the birth 
of British subjects within the allegiance, the key-note of 
25 Ed. III., st, I is struck in the words “ born in the parts 
beyond the seas, out of the ligeance of England'' This brings 
us to the fifth point, wherein lies the very gist of the whole 
matter. 

5. At Common Law, a natural-born subject is one born 
within the allegiance, an alien one born out of the allegiance. 
These two classes originally were sharply opposed the one 
to the other. By successive statutes certain persons have 
been transposed from the second to the first class. By 
25 Ed. III., st. I, those born of English subjects out of the 
allegiance were placed in the first class for the purpose of 
heritability, but not, or not certainly or expressly for all 
purposes. By 7 Anne, c, 5 (whether by way of further 
legislation or of interpretation of the earlier statute, it is 
immaterial here to inquire) these persons are placed in the 
first class “ to all intents, constructions and purposes what¬ 
soever.” By 4 Geo. II., c. 21, the Act of Anne is explained 
and the principle already judicially laid down in Bacon's 
case (Cro. Car. 602) is stated by way of direct legislation to 
apply, so that it is sufficient if the father alone be a British 
subject. By 13 Geo. III., c. 21, this is extended one genera¬ 
tion farther, so that grandchildren born abroad are made 
natural-born subjects. Here direct legislation has stopped, 
but now in De Geer v. Stone, in the proposition stated in the 
first paragraph of the head-note, it has been judicially laid 
down that the status conferred by these last three statutes is 
a merely personal status, not transmissible to their descend¬ 
ants by these statutes, nor (it is declared by the second 
paragraph) by force of Common Law. From 25 £d. Ill. 
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down to the first proposition in De Geer v. Stonej we have a 
series of legislative enactments and jtidicial interpretations 
wholly concerned with those born out of the allegiance. In 
the second proposition of the same case we have a judicial 
interpretation in strict accordance with the Common Law, 
inasmuch as it merely declares that the Common Law does 
not touch the case of any persons born oht of the allegiance 
so as to bring them within the first class. But the third pro¬ 
position deals with certain persons, and pronounces on their 
statiis at Common Law on the ground of place of birth alone. 
The proper method, it is submitted, would be to inquire what 
is the true test at Common Law, whether it be birth in or 
out of a particular place^ or birth within or out of the alle- 
giance, understanding by ** allegiance ” something not 
necessarily coincident with fixed place. And if this latter 
be the true test, then the question arises whether children 
born abroad of officers in the military^service of the Crown 
in foreign parts are in fact born within the allegiance. 

The question of the true test is concluded by authority, 
if a unanimous catena of the most weighty text-writers (tacitly, 
if not expressly) assented to by Judges in such a matter, 
amount to authority. Thus does Coke comment on Littleton 
(Ins. 139 b): “ An alien, which is born out of the ligeance of 
our soveraigne lord the king . , one borneinastrangecountry, 
under the obedience of a strange prince or country (and 
therefore Bracton* saith that this exception propter defectum 
nationis should rather be propter defectum subjectionis) or as 
Littleton saith (which is the surest) out of the ligeance of the 
King. Note, here Littleton saith not out of the realme, but 
out of the ligeance, for he may be borne out of the realme 
of England, yet within the liegeance. And he that is borne 
within the King’s liegeance is called i?ome*times a denizen, 

* 1 cannot find this exact phrase Jq Bracton. It seems rather to be a 
corollary drawn by Coke from Bracton’s method of dealing with suits brought 
by an alien. 
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deins n€e, borne within, and thereupon in Latine called indi- 
genUf the King’s liegeman; for ligeus is ever taken fora naturall 
borne subject,” So in Calvin's case (7 Co. Rep., 31) it is said, 
** Many times ligean<;e or obedience without any place within the 
King's dominions may make a subject born,” So in Craw v. 
Ramsay (Vaugh., liSi) it is said that there is ‘Migeance by 
birth under the King’s power as King of England, in another 
Prince his Dominions.” So in Anon (2 Dyer, 224a, 29) in a 
note it is said that “ children of subjects born beyond sea 
in the service of the King " are inheritable, the words in italics 
showing that their right is independent of 25 Ed. III., st. i. 
So in Jenkins’ Cent. (I. 3) it is most emphatically declared 
that “the being born beyond sea under the allegiance of 
hnother King is the touchstone to try whether alien or not.” 
But nowhere is the question answered in a more practical 
form than by Littleton himself (Rep. 26, 27) : “ Nest lieu 
de nestre, que fai^ alien de Allegiance,” “ Sont 3 Incidents 
al Alien; Primo, Doet ee n^e in partibus transmarinis. 
2. South le obedience d’un auter Roy. 3. Queses Parents 
sont dehors actual obedience al nostre Roy.” It is true 
these “incidents ” are not defiqed with scientific precision. 
As to his first, no one can doubt that it is theoretically 
possible for an alien to be born not in partibus transmarinis. 
For, as is said in Calvin's case, “ If enemies should come 
into the King’s dominions, and surprise a castle or fort and 
possess the same by hostility, and have issue there, that 
issue is no subject to the King, though born within his 
dominions; because he was not born under the King’s 
allegiance or obedience.” A statement, which for the pur¬ 
pose of this paper is important chiefly as it implies the 
correlative proposition tll^oexpressed in Craw v. Ramsay : 
“ If the King of England enter with his army hostilely the 
territories of another Prince, and any be born within the 
places possessed by the King’s army, and consequently within 
his protection^ such person is a subject born to th^ King of 
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England, if from parents subject and not hostile.” Or, as 
it is put by Molloy (De Jure Mariiimo, p, 246): If the 
King of England enters in a hostile manner the Territories 
of another Prince or State, and any be,born within any of 
the Places or Guards possessed by the King's Army, they 
are looked upon in Law to be within his Protection^ and such 
Person born is a natural born Subject of'England.” This 
is, moreover, explained to be one of the “ways by which 
men born out of England may inherit in England besides 
by the Statute of Edward III., De Natis Ultra Mare” that 
is, by Common Law alone. As to Littleton's neglect of 
the case of alien birth in England, it may well be that 
the sturdy Englishman did not care to contemplate even 
the possibility of enemies possessing a castle or fort in * 
this country. Again, as to his third incident, he would 
hardly have argued that one born abroad of an English 
mother but foreign father was a subject born. But, after 
making these allowances, his second incident is unassail¬ 
able. It expresses that which is the very essence of alien- 
ship, birth under the obedience of another sovereign. The 
Common Law rule is in fact in its origin a feudal rule 
based on the test of allegiance. The idea is found expressed 
by the words, Hgeance, allegiance, obedience, service, pro¬ 
tection. But these various terms are either synonymous, 
or so closely connected and correlated as to be inseparable. 
To come to modern times, the true test, and also the con¬ 
dition under which it coincides or not with the physical 
or geographical test of place, are well stated in the Appendix 
to the Report of the Naturalization Commission, 1869, p. 5 : 

“ By English Common Law none were admissible as 
natural-born subjects, if they not born in a place 

actually possessed at the time of the tirth either by tlie 
King himself or by some prince doing homage to him for it; 
except, 1st, the children of any subjects born beyond sea, 
who at the birth of those children should be in the service 



3 o8 nationality and the common law, 

of the Crown.” It is strange that the late Chief Justice 
Cockburn in his treatise on Nationality, while referring 
to this Report, apparently overlooked this particular passage. 
Accordingly, after laying down that nationality by Common 
generally depends on place of birth, he fails to show 
how the general rule is limited, and so, it is submitted, 
misses the rationale of the rule itself. His treatise was 
referred to in both the argument and judgment in 
De Geer v. Stone, but the Commissioners' Report on which 
he professedly based his general statement was not. 

To sum up on this point, we have seen that all the 
statements to be found of, the Common Law doctrine 
(with the exception of those two recent ones here criti¬ 
cised) are consistent and unanimous; that, with these two 
exceptions, there is absolutely no suggestion, mediaeval or 
modern, to the contrary; that the doctrine asserted by 
the most vendrabJe text-writers has been adopted by 
Judges; that legislation, proceeding on totally different 
lines, has not in one single instance tended towards repeal¬ 
ing or cutting short the Common Law rule as to birth 
within the allegiance. 

The second question remains for investigation, viz., 
whether birth abroad to a father in the military service of 
the Crown, is birth within the allegiance. When it is once 
admitted that allegiance is the true test—a point not con¬ 
sidered in De Geer v. Stone —this second question hardly 
requires discussion, except as it incidentally helps to clear 
up other difficulties. What is allegiance? Allegiance, 
derived a Uganda, “ is a true and faithful obedience due from 
the subject to his sovereign.” But here a distinction has 
to be drawn, corresponding to that between sovereignty 
de jure and de facto. Allegiance may be described as de facto 
when the subject is in the power of his sovereign, and under 
his protection, so that both can be enforced for the benefit of 
sovereign or subject. It is de jure^ without being de factOf 
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when the (theoretical) subject is in some place not under 
the control of the sovereign. Were birth within allegiance 
de jure sufficient, we should logically arrive at the extreme 
doctrine condemned in the second proposition enunciated 
in De Geer v. Stone, That doctrine would indeed harmonize 
well with the spirit of feudalism, and accordingly has not 
been without adherents. But the common‘’sense of English¬ 
men, lawyers or laymen, has in general rejected it, on the 
obvious grounds that it was incapable of practical exercise, 
and tended to embroilment with foreign states. And there¬ 
fore Littleton speaks of de facto allegiance under the name of 
“ actual obedience al nostre I^oy.” But it is clear that a 
soldier on active service is emphatically both dc jure and 
de facto within the allegiance. Where a British force, acting 
as such, is on foreign soil, there constructively but very 
really are the crown and the law of England. The British 
soldier, as such, owes no allegiance t;o tiie sovereign in 
whose land he is physically present. Correlatively that 
sovereign has no power over him. If, then, there is such a 
thing as birth without the realm, but within the allegiance, 
as Littleton and Coke asserty and a cloud of witnesses con¬ 
firm, the typical example would seem to be birth abroad to 
a parent in the active military service of the crown. The 
judgment in De Geerv, Stone denies in unqualified terms that 
such birth confers the status of a natural-born subject at 
Common Law. Now, a British soldier may be abroad in 
any one of three different capacities. First, he may be with 
a British regiment, acting purely as such. Secondly, he may 
be with a British regiment, lent to an ally. In both cases 
the individual is acting as a British soldier by virtue of his 
commission, and (presumably) paid by the British crown, 
whether or not he is also receiving pay from the ally. He 
is under the control of the crown, which has the right and 
power to recall him, with or without his regiment. In one 
or other of these positions, up to 1697, was the regiment 
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whose fortunes are detailed in the report of De Geer v. Stone. 
Thirdly, the soldier may, by the express or even (conceiv¬ 
ably) the tacit license of the crown, serve in a foreign army. 
Individually, he is^still a soldier of the British array, subject 
to de jure allegiance to the British Crown. But it is no 
longer de facto. • The Crown may still claim the right to 
recall or otherwise control him, but can no longer enforce 
that right by the methods of pure law. The tie between 
them has passed out of the sphere of Municipal Law into 
that of International Law; and, as was exemplified in the 
later history of the “ Scotch Brigade,” can only be enforced, 
if at all, by negotiation or treaty between the two states. 
The birth of a child abroad to a parent situated as in this 
third case, would not constitute a natural-born subject at 
Common Law. But in the first and second cases, every 
consideration of principle and authority points to the con¬ 
clusion that it vvould. Whatever may be the rule as to a 
private ship—and tiie cases go a long way towards extend¬ 
ing to the uttermost jurisdiction over private British ships, 
even in the tidal waters or ports and rivers of foreign states, 
except as to acts done to thg. subjects of such states (see 
Reg. v. Lesley^ Bell, C.C., 220 ; Reg. v. Carr, 10 Q.B.D., 76) 
—there is no doubt that birth on a British man-of-war, 
wherever situate, is birth within the allegiance. And how 
can birth within the lines of a British force, under shadow 
of the same flag that floats over the ship, be different ? 
Again, marriage solemnized within the lines of a British 
force, is in all respects equivalent to marriage in Britain. 
It is true that this matter is subject to a statute (4 Geo. IV., 
c. 91), but the preamble of the statute and the cases alike 
show that the statute is merely declaratory of Common Law. 

The headnote in'the Law Journal report already noticed 
suggests that the fact of the British force being in a friendly 
or a hostile country might make a difference. It is difficult 
to suggest any principle on which it should. The only 
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apparent foundation for such a notion is that some of the 
authorities already quoted put the case of one prince 
invading the territories of another “ in a hostile manner.” 
It is submitted that these are only particular examples, and 
do not, as they do not affect to, point to any such limit of the 
rule. Nor is analogy at least lacking on the other side. 
“ The King*s law follows his allegiance out of the local 
limit of the laws of England ” on a friendly as on a hostile 
soil. Thus we read in Fleta (bk. ii., c. 3) that Edward I., 
when present in France in a friendly manner, successfully 
asserted his criminal jurisdiction over his own subject. 
And as to the status of a British army, it was decided in the 
Waldegrave Peerage case (4 Cl. & Fin., 649), on grounds in 
no wise depending on statute law, that the fact of the force 
being in an allied country was immaterial to the question of 
validity of a marriage within the lines. So in Ruding v. Smith 
(2 Hag. Const., 371), where the British army was 
stationed in a country after capitulation, and therefore 
not formally hostile. 

One minor point in De Geer v. Stone not noticed in the 
report demands consideration., The actual place of birth 
of Daniel Mackay the elder was not found as a fact, but 
there was a doubt whether it was within the lines of the 
regiment or in the neighbourhood. This, both on principle 
and authority, should make no difference. That the wife 
of an officer should retire outside the noise and discomfort 
of the camp^or her confinement ought not to prejudice the 
birthright of her child; There is’an old case not a little to 
the purpose. In Joseph ColVs case in Exchequer^ 2 Jac. i 
(quoted in 2 Dyer, 224a, 29), the parents resided at Calais, 
then an English possession, but shortly before the birth of 
their child were driven by stress of war to* fly to Tournay, 
outside the King*s dominions, where the child was born. 
The question before the Court being whether the child so 
born could take lands by purchase, and being rested on the 
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Common Law irrespective of 25 Edward III., he was 
decided to be a natural-born subject. Here, as elsewhere, 
impotentia excusat legem. The father was not alleged to be 
in the King’s service. Stronger far is the case where the 
father is sent or kept abroad by the crown, and thereby 
placed ia circumstances which compel his wife to retire for 
t^ fime beyond the actual lines of the army. 

It is said in the judgment in De Geer v. Stone (p. 254) 
that “ even if Daniel (A) or Daniel (B) had been in the 
service of the British crown abroad, I cannot find any 
authority for saying that this would have given them the 
status of natural-born British subjects by the Common 
Law.” It is not here contended that it would. But it is 
most emphatically urged that the birth of Daniel (A) to a 
father being a subject born in England and at the time an 
officer on active service, conferred on the child the same status 
as birth in England, a status which, by the statutes, he could 
therefore transmit as far as his grandson, the testator, Jan 
Louis, whose nationality was in question in the action. 
The judgment appears to confine British nationality by 
birth abroad to the children of ambassadors. The authori¬ 
ties do not support this view. The original ground of the 
notion appears to be the circumstance that Coke chose an 
ambassador’s child as an example of birth physically or 
locally abroad, yet within the allegiance. But Coke 
nowhere says that this is the only example. The report of 
Crt/zjm’s distinctly implies the existence of other such. 
The pregnant words, “ Mrtwy times ligeance or obedience, 
without any place within the King's dominions, may make a 
subject born,” are ill satisfied by the single instance of 
ambassadors. The instance itself,the all but infallible 
Coke, is not well-chosen as a type, depending not on any 
proper doctrine of English Common Law, but rather on 
the fiction of ambassadorial extra-territoriality, a doctrine 
as old as nascent civilization, Is this recent case, almost 
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unargued on this point, sufficient to upset the test proposed 
by Littleton and Coke, and referred by the latter to the 
still earlier authority of Bracton ? An alien is such not 
propter defectum nationiSf hut propter defectum^subjcctionis. 

The history of the “ Scotch Brigade ” is unique and 
remarkable. The history of the Mackay family, so long 
oscillating between British and Dutch rfationality, ever 
clinging, at least in its belief, to the former, now restored 
in the person of its present distinguished representative in 
the British House of Lords, is no less romantic. The case of 
Daniel Mackay himself, the testator’s grandfather, certainly 

lies on the border-line. He was born outside the lines of a 

• 

British regiment, in a friendly country, of a foreign mother. 
His case marks the very extreme limit of what it is here con¬ 
tended shall be deemed birth within the allegiance. Yet 
it was within the power and protection of the King of 
England as such. It is therefore within^the» border-line, if 
examined by that test which it has been the object of the 
foregoing pages both to rescue from the oblivion to which it 
seemed in danger of being remitted by the turn taken in 
the recent case here criticised, and to exhibit as the meet¬ 
ing-point of some of the principles that are respectively 
connected with Feudalism, with the history of Legislation, 
and with the province of International Law. 


W. H. Hastings Kelke. 
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V.—THE PROSECUTION OF OFFENCES 

ACT, 1879. 

A LL readers of the usual “ organs of public opinion ** 
must have observed that great dissatisfaction has 
been manifested, sometimes in rather high places, as to the 
manner in which the Act mentioned at the head of this 
article has worked. So loudly, indeed, have opinions been 
expressed on this subject that questions have been asked 
in “ the House,” and it has been assumed with some 
confidence that changes are imminent. In official quarters 
it is, perhaps, natural that much of what is open to 
criticism should have been attributed to the scanty nature 
of the resources placed at the disposal of the Director of 
Public Prosecution^s; and there is, no doubt, a good deal to 
be said for this view of the matter. To a great extent the 
Treasury has power to remedy this; but beyond a certain 
point even the Treasury cannot go, and it has been boldly, 
and not without reason, declared, that the machinery 
provided by the Act is incommensurate with the important 
functions which it is intended to discharge. Hence it 
seems likely that, instead of a mere departmental reorganisa¬ 
tion, a thorough revision of the system may be in petto; 
and in view of the possible substitution of a new Act for 
that of 1879, I am anxious to point out an anomalous 
feature in the present arrangements which reforming hands 
would, I think, do well to remove. 

It is, of course, well known to all who are likely to read 
these lines that if a private prosecutor once brings a man 
before a magistrate, and gets him committed for trial, it is 
not left to his option to go on with the matter thus com¬ 
menced or to drop it. In some minor proceedings, indeed, 
a settlement or withdrawal of the case is occasionally 
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allowed ; but, as a rule, the accuser is bound over to 
prosecute, and the accused is thus unable to escape justice 
by making terms with him. But how stands the matter 
under the “ Prosecution of Offences Acf?" Turning'to 
section 7, we find that “ where any criminal proceeding is 
instituted, undertaken, or carried on by the Director of 
Public Prosecutions, such Director shall not be bound over 
to prosecute or conduct such proceeding .... and it 
shall not be necessary to bind over any person to prosecute or 
conduct such proceeding, and if any person is so bound over 
.... he shall, upon the Director of Public Prosecutions 
undertaking the case, be released from such obligation, and 
the security shall be deemed to have been cancelled . . 

. While, then, a man committed in the ordinary way 
must necessarily (unless the Grand Jury ignore the Bill) 
stand his trial before twelve of his fellow-countrymen, a 
person committed under the Act may be set free without 
trial, if it so please the Director of Public Prosecutions. 

Apart from many other inherent weaknesses of the Act, 
the particular provisions here cited are exceedingly danger¬ 
ous, and perhaps even unconstitutional. As to the latter 
point, I should be unwilling, without further examination, 
to express a positive opinion; though I am strongly im¬ 
pressed with the idea that, constitutionally, a man com¬ 
mitted has a right to be tried, and the public has a right to 
demand his trial. But of the danger of the provisions there 
can be no doubt, inasmuch as, practically, they enable a 
public officer to withdraw an alleged criminal from justice, 
without any legal decision as to his innocence or guilt. 
Thus, a pardon may be granted, virtually, without a trial, 
whereas even the Royal Prerogative can only be exercised 
after the application of that test. Moreover, this pardon 
proceeds, not from a Secretary of State, placed on a con¬ 
spicuous eminence, and responsible to Parliament', but from 
an officer of minor importance, and of no direct respon* 
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sibility; and it has none of the wholesome surroundings 
of publicity which accompany the pardon of a man who, 
though guilty by the verdict of a jury, is innocent in the 
eyes of the Crown and the country. 

Apologists will, of course, answer that there is a 
provision in the Act which reserves the right of “any 
person ” to institute, undertake, or carry on any criminal 
proceeding ; and another which enables any person having 
such right to obtain directions as to the mode in which the 
proceedings shall be continued, even when the Director of 
Public Prosecutions has taken up the case, provided he can 
show that the public officer has abandoned the proceedings, 
or neglected duly to carry on the same.* But every one 
who is familiar with the early stages of criminal pro¬ 
ceedings is aware that nine private prosecutors out of ten, 
however willing, in their first excitement, to ask for 
summary justice at the hands of a magistrate, would never, 
in cool blood and of their own accord, incur the trouble and 
expense of a trial and face the unknown risks of a possibly 
unscrupulous cross-examination. When to this natural re¬ 
luctance is added the disadvantage under which the private 
accuser would labour after the public officer had thrown 
cold water on the case by withdrawing from it, it is clear 
that the obstacles to a private prosecution are very great, 
and that the Director of Public Prosecutions would be 
allowed, in the vast majority of cases, to exercise his mer¬ 
ciful prerogative in peace. Thus people would come, in time, 
to look upon this officer as dn arbiter rather than as a party 
or an advocate,t and a new and startling principle would 

* I have followed thewotding of this provision {sec. 6) rather closely, because 
I have some doubt whether it gives the Court power to order the Director of 
Public Prosecutions to rt^sume the prosecution, or merely (in accordance with 
the precise words) to give directions as to the mode, &c. 

t Such a feeling might extend even to jurymen, who might say among 
themselves “ the Director of ublic Prosecutions would not have taken up the 
matter and then dropped it, if he had not felt pretty certain that there was 
nothing in it.** 
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be introduced into English Criminal Jurisprudence. But 
»a timely alteration of the law may prevent the growth of a 
personal power of so despotic a character, and it is with 
the view of suggesting such an alteration that these few 
lines have been written. As the whole Act will, it may be 
hoped, be remodelled, it is probable that this subject will 
receive consideration together with others. Various reme¬ 
dies may be proposed; but the most simple and efficacious 
would be, I submit, to repeal, in sec. 7, the words, “ not be 
bound . . . security for costs,*' and to insert, instead 

of them, the words, continue such proceedin^^ throughout in 
like manner if he were a person bound over to prosecute or 
conduct such proceeding. One or two minor alterations in 
other sections might possibly be required for consistency. 
As to the Act generally, a learned French critic, reviewing 
it shortly after its passing, stated that it did not afford 
even the minimum guarantees of efficacy consitlercd essential 
by those able to judge (M. Babinet, “ litude’’^ on the Act, 
in the Bulletin de la Socicte de Legislation Coynparee for April, 
1880). This prophetic comment has been amply justified 
by subsequent events; the Bench itself—though not prone 
to criticize unnecessarily the powers that be—having 
expressed open dissatisfaction at the mode in which the 
wide discretionary powers of the Act have, at times, been 
exercised. 

Almaric Rums^y. 
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VI.—GROTIUS AND THE LAW OF NATIONS. 

TT is with gred-t pleasure that we hail any attempt to 
keep alive ^among men the memory of those to whom 
we owe so much as the founders of the modern Law of 
Nations. 'Pre-eminent among these stands out the name of 
Hugo de Groot, better known as Grotius. 

But a short while ago, between the publication of our 
last and that of our present number, the whole kingdom of 
the Netherlands, we may say the whole world of Letters, 
was celebrating the Tercentenary of the birth of Grotius at 
Delft on the loth of April last. 

A National Committee has been formed at The Hague, 
consisting of some of the most eminent Dutch Jurists and 
Publicists, and their appeals are before the world, in an 
interesting article in the current number of the Revue de 
Droit International^ (No. 2, for 1883. Brussels: Libr. 
Muquardt), by M. Wijnmalen, Secretary of the Committee, 
as well as in the Prospectuses, which we have received 
from M. Coninck-Liefsting, Vice-President of the High 
Court of the Netherlands, which now lie before us. 

The claims of Grotius to a place in the first rank of the 
thinkers of his day, and indeed of many a subsequent day, 
scarcely need to be repeated here. They have some time 
since been advanced in the pages of this Review by no less 
a pen than that of Sir Travers Twiss, in his discussion 
of the Treatise De Jure Rrmdce^ published in the Nether¬ 
lands. Another learned countryman of ours, the illustrious 
Master of Trinity College, Cambridge, Dr. Whewell, 
stands godfather,, sp to speak, in this country, for the much 
more widely known De Jure Belli et Pads, It seems 
curious that M, Wijnmalen should not appear to be aware 
of either of these English monuments to the memory of 
Grotius. 
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It is very true to say of Grotius, as the Dutch Couimittee 
say in their Prospectus, tliat nothing escaped him. He 
had his predecessors, undoubtedly, and their value has 
been justly set forth by M. Nys in his Eh'oit de la Guerre et 
les Precurscurs dc Grotius^ and by Count Sa§i in his Alberi^o 
Gentilif both of whose works have been noticed in this 
Review, 

\ 

But these forerunners of Grotius no more take away from 
the actual merit of Grotius himself than the so-called 
Reformers before the Reformation take away from tlie merit, 
whatever it may be, of the Reformers of the Sixteenth 
Century. 

What both the Thirteenth and the P'ifteenth Centuries, 
more or less consciously demanded, what the Fifteenth 
Century, in fact, unquestionably tried to accomplish, it 
was left to the Sixteenth Century to effect, though in a 
shape far different in many respects* from that which 
would have commended itself to either of the previous 
periods. 

The development of the Reform of the Church was slow. 
No less slow was that of the formation of the jnodern 
Law of Nations. There arc yet other similarities between 
the two. Both are still, in a certain sense, incomplete. 
The last seal has been set to neither. 

The Fifteenth Century cried aloud for the Reform of the 
Church in Head and members. Now by Head was meant 
the Pope. But after the solemn proclamation of the doctrine 
that the Church was above the Pope,—after the solemn 
deposition of Pope and anti-Pope—all that the Fifteenth 
Century Councils succeeded in doing was to restore John 
XXIII. to the Cardinalate, to burn Huss„and to end in a 
Sixteenth Century Council, vi^., the Council of Trent, 
which hafi not succeded to this day in getting its Canons 
received in some of the leading countries of Western 
Europe, themselves in communion with Rome. 

22 —2 
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So it is with the Law of Nations—Gentili, De Victoria, 
Ayala, Grotius, Zouche, and many another in different 
Theological and Juridical camps, have laboured to build up 
a perfect inter Genies. They have done what in them 
lay. They have laboured not by any means altogether in 
vain. There is a fair retrospect possible in the work of the 
Doctors of the Law of past generations. There is good 
hope for the success of the workers of the present and 
future. 

The ameliorating effects of Societies like the Institute of 
International Law, and the Association for the Reform and 
Codification of the Law of Nations may plead Grotius as 
their exemplar, may cite him for their supporter, may hope 
to aid in making his humane views prevail in a perhaps not 
very distant future. It is doubtless possible, that if Grotius 
had been more of a partisan, his views would have found 
more ready accfeptance to a certain extent. But he was not 
a party man, as is well shown in the extracts which M. 
Wijnmalen gives from M. Groen van Prinsterer’s book 
—Maurice et Barneveldt, He sided, in fact, neither with 
Luther nor with Calvin. His school was rather that of 
Erasmus. 

We cannot wish that Grotius had been more of a partisan. 
He occupies a far more truly great, and a far more really 
International position, from the fact that he is so much 
above and outside of party considerations., He thus belongs 
the more truly to the world^at large. He is thus the more 
really a citizen of the World-State, of which all the various 
countries which unite in honouring him, are themselves, as it 
were, but streets and houses. 

We trust that a work so International in its interest as 
the monument to Grotius, will draw to it the sympathy and 
co-operation of the world for which he laboured. So will 
the monument the more emphatically perpetuate the memory 
of one whose name should be kept green through all ages. 
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Supreme Court of Fiji, in Civil Jurisdiction, October 25, 

1882. Everett V. The Crown,* 

Interlocutory Judgment of Hon. Sir JoAn Gorrie, C.J. 

In this case there was a hearing on the 15th June last, when, 
after the evidence of the Colonial Secretary and others had been 
taken, and hearing counsel, I came to the conclusion that the 
cause was not ripe for final judgment—that several important 
questions were opened up which had not been sufficiently dealt 
with either on the pleadings or. arguments; and, above all, I 
came to the conclusion that the decision in the cause might 
seriously affect the rights of parties not then before the Court, 
viz., the native owners of the land which the plaintift’ claimed 
as his, and without whose appearance the judgment, if for the 
plaintiff, might not end the contention. The nature of the case 
may be shortly stated thus: The plaintiff allej^s that a Crown 
grant which, after registration in certain circumstances is 
indefeasible, had been signed by tlie Governor, anti registered, 
and had thus conferred upon him an indefeasible title to the 
546 acres of land contained in the grant, and that it had been 
improperl)^ kept hack from him ’by tlic officers of Government. 
Tlie defence of the Government is, that the Crown grant had 
been signed and registered in error, and that, not having been 
issued, it had not become indefeasible, although registered, and 
they offered the plaintiff another Crown grant for 139 acres, 
which they allege is all he is entitled to, or that was intended to 
be granted to him. The evidence taken at the preliminary 
hearing in‘June—and, indeed, the course of proceedings 
in regard to these claims to land upon which Crown 
grants follow—brought the fact into prominence tliat 
a cause had depended in the Tribunal for rehearing claims to 
land between the native owners and the plaintiff, or the Curator 
of Intestate Estates, who then represented Stewart’s heirs. The 
plaintiff necessarily takes up the position that this cause lias 
ended, and that the lesiilt of it was that the estate he represents 
was to receive a Crown grant for fhe 546 acres as registered. 
The position of the Crown in contending that the first Crown 
grant was signed in error, and offering another fora less number 
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of acres, shows (whatever plea may now be put on record) that 
it would be very difficult for the Crown to sustain any other 
proposition, also than tJiat the cause had ended in the Court for 
rehearing, and that in offering the second Crown grant they 
were carrying out the decision of that Tribunal. But the native 
owners, if properly represented, might contend—and, for aught 
I know, might successfully contend—in a manner entirely un¬ 
hampered by the difficulties of the position already taken up by 
the Crown, that the cause had not been concluded in the Court 
for rehearing, and that both Crown grants, whether registered 
or not, had been prematurely signed while the cause was sub 
jiidicCy and that this Court, pending the ultimate decision of the 
case in the Tribunal appointed for the purpose, could not 
entertain the questions as raised by the plaintiff. This is a 
question which is in the cause, which must be considered by me, 
and which I desire to have argued by a counsel representing the 
native owners, as well as to hear the arguments in regard to it 
by the counsel for the plaintiff and the counsel for the Crown 
respectively. Then, again, the question as to the indefeasibility 
of the title conse.picnt on registration is a most important one 
for this colony. Our system of land rights is based on regis¬ 
tration, that IS, that the act of registration, and not the document 
registered, carries the title. This is the general doctrine on 
which the plaintiff takes his stand, whether it is applicable 
in his particular case or not. Now, it is evident that this question 
might be a very different one if it lay simply between the plaintiff 
and the Crovvn as the grantor of unclaimed and empty lands, 
and the plaintiff and native owners actually in the ownership 
and possession of the very lands said to be granted. In the 
one case, if the plaintiff succeeded, the loss would only be a 
trifling monetary loss to the Crown, consequent on the error of 
its officers ; in the other, as the law of this colony, differing in 
this respect from that of sonYe colonies, most properly and justly 
recognises the native title to land and obliges Courts of Justice 
to take it into account as derived from immemorial native 
custom, tlie question might assume the phase of a competition 
between the two titles, both recognised in law, both good in 
their own sphere, and requiring most careful consideration 
whether the action of the Crown, by mistake as alleged, was 
such, and the state of the law required, the one title to give way 
to the other, leaving, or not leaving, a mere question of pecuniary 
compensation behind. In order to Judge of this, it would be 
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necessary that the native title should be set forth in the pleadings; 
and if it be, as I understood the Attorney-General to state, on 
the hearing of this motion, that the natives were not owners by 
immemorial descent, but simply occupants by right of war, the 
facts ought all the more to be before the Court on the pleadings 
for the natives or tlie rejoinders of the parties. In these circum¬ 
stances, seeing questions of great moment and difficulty before 
me, I directed the native owners, as these might be certified by 
the Chief Native Commissioner to be called for their interest, 
and to be represented by counsel on their behalf, in order that 
in the determination of the suit I might hear what some skilled 
person could say from their point of view, and in order that 
whatever judgment was given would be final. Of course I 
might have taken another view. I might have said to myself, 
“ There is a Native Departmentof the Government, formed and 
paid for the purpose of looking after the interests of the natives, 
and if they, knowing as they ought to do of this case, and the 
important native interest involved in it, do not choose to be 
watchful, why should I take any trouble about the matter? If 
the judgment goes for the plaintiff, when he proceeds to enforce 
it and to turn the native owners off the lartd, and some compli¬ 
cation arises, the Native Department may then become alive to 
the question, and endeavour to open it up anew by the pica that, 
the decision having been inter alios acta^ the native owners 
were not bound by the decision.” Tins is not the spirit, how¬ 
ever, in which I have thought it right to discharge judicial duty 
to litigants coming before this Court. This is not the spirit, 
above all, in which I should ever deem it right to discharge 
judicial duty in a young country where such questions as those 
of disputes about land might at any moment lead to serious 
consequences. This is not the spirit in which I should ever 
deem it right to discharge judicial duty in a country where the 
Queen, by her officers and her,laws, has shown the utmost 
solicitude that the rights of the ancient inhabitants of the 
land shall, equally with those of her Dritish subjects, 
be cared for and protected. To save all further questions 
—to inform my mind fully of all that could enter into 
the consideration of the important issues raised—1 directed that 
all having interests should be brought before the Court, and that 
those unskilled in European ways, in the procedure of Courts, 
and in the language in which law-suits are conducted, should be 
represented by some counsel learned in the law. No appeal 
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was taken from this order, as, indeed, it would have been very 
strange if there had, since it is the invariable custom in the 
Tribunal for rehearing claims to land where the Governor 
presides. The Chief Native Coijimissioner duly certified that 
the Kai WaivunigCje were the native owners of the lands in 
question. The plaintiff, after some additional evidence had been 
taken by commission, moved that the cause be again set down 
for hearing, mentioning that the Attorney-General, who was 
counsel for the Crown, had also put in a statement for the native 
owners. This did not appear to me to be the proper mode or a 
satisfactory mode of implementing the order of the Court; and, 
on looking at the papers in Chambers, I was convinced that the 
pro foma statement for the native owners put in by the Attorney- 
General on their behalf, simply accepting of the pleading put in 
by the Crown, would not bring out the case of the native owners, 
.or lead to a satisfactory final judgment. I felt that they ought 
to be separately represented, and that a counsel appearing for 
them alone could much more effectually plead their cause, and 
contend that they ought not to be injuriously affected by the 
blunders of the Cijpwn officers, tlian the counsel who represented 
the officials or the Gdvernment which had made the blunders. 
The cases requiring to be argued appeared to me to be so 
separate and distinct that the interests of the native owners 
would have run a great risk of being sacrificed to the exigencies 
of the contention which the counsel for the Crown must primaril^^ 
and chiefly uphold, and that, failing to hear the real arguments 
which could be advanced by them, I should in like manner lose 
the benefit of the reply of the plaintiff’s counsel in supporting 
his plea that the registration carried the title absolutely against 
all comers. In the most considerate way, therefore, for all 
parties, I attempted to get my original order carried out in its 
true intent and spirit, and informed the acting head of the Native 
Department, who may be regarded as the official guardian o 
the natives, of my desire. I thought I had succeeded, and in 
order to put the proceedings of the cause into shape, issued an 
order in Chambers allowing the pro forntd statement for the 
nativeowners to be withdrawn, and another substantive pleading 
to be put in its place, after which the cause would be heard. 
In place, however, of taking advantage of the permission I had 
given, I now find, from a communication made by the acting 
head of the Native Department to the Registrar of the Court, 
and from the contention of the Attorney-General at the bar, 
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when the plaintiff’s motion to have the cause set down was 
heard, that my order is resisted by Executive authority, both, 
as I now understand it (however contradictory the 
position may appear), the order contained in the inter¬ 
locutory judgment of 15th June last, and the permission to 
retire the pro forma statement for the native owners of the 4th 
. instant. It is something new—or, at all events, it is happily 
rare— that the Executive should attempt yi any manner to 
interfere with or overrule the procedure of Courts of Justice. 
That which has made the Courts of England so trusted of the 
people is that they areknown to be absolutely free from Executive 
influence, intermeddling, or dictation, in particular causes, 
either as to the course of procedure or the decisions of the Judges. 
If such freedom from Executive control isnccessary in a country 
where the Parliament is so frequently in session to redress 
wrongs, and public opinion is so minutely informed of passing 
events and so quick to act, how much more necessary is it that 
the Courts of Justice in such communities as these should be 
free and unfettered, where the form of Government is arbitrary, 
and where the fortunes of the citizens may be sqpously influenced 
for better or for worse by the hasty stroke Of an official pen ? In 
this case, moreover, where a necessary order of the Court is 
resisted, the Crown is one of the litigants, and refuses to do 
what lies in its power in order that the Court may be fully 
informed of tlie facts and circumstances, and supplied with the 
arguments which may lead to a right decision. Only once before 
has any attempt been made to question the authority of this 
Court during that tenure of office which is now drawing 
to a close. It was on the occasion of tlic fiist native suit 
being brought, but it only took the shape of a little divS- 
play of irritation at the result. perhaps, might have 

been looked for at any early period of the history of the colony, 
but it could scarcely be anticipated that this Court should now 
encounter resistance from those who, above all others, ought to 
sustain it in the exercise of its functions; that the power of 
the Court to do the plainest duly which lies upon Judg(;s— 
that of protecting the interests of those who, from circumstances, 
are incapable of protecting themselves, and insuring that the 
litigation in progress should be so shaped as to lead to a final 
settlement of the questions at is^ue—should be openly chal¬ 
lenged by the counsel for the Crown, and that the heads of the 
Native Department should be forced into the position of 
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refusing their assistance to have the interests of the native 
owners properly and efficiently brought before the Court for 
consideration and determination. Whatever others may con¬ 
sider to be their duty, mine appears to me to be clear. If I 
were to permit the Judgments and orders of this Court to be 
defied and resisted, I should undo the work of years, betray 
the trust that has been confided to me, and transmit to my 
successor a heritage of difficulty and humiliation. I prefer 
rather to leave this Court as I found it, with its just authority' 
undiminished, and the reputation of its Judges (which I hope 
they possess) for independence in the discharge of their duties 
untarnished. I shall indeed now be obliged to alter the per¬ 
mission given to retire the pro forma statement for the native 
owners, and direct the Registrar of the Court to put it out of 
the cause, as not being in fulfilment of the order. The plaintiff’s 
counsel has suggested that, in the circumstances, I should 
myself appoint a counsel for the native owners ; but it is clear 
that when the Colonial Government has organised a special 
department for the purpose of guarding native interests, it 
possesses the only available machinery for enabling the order I 
have already given to be carried into effect. The native owners 
area community, and not individuals possessing individual rights; 
and the head of the community is either an officer of, or in 
close correspondence with, the Native Department, winch, as 
it also advises in the money concerns of the communities, can 
arrange for the advance of the necessary preliminary costs, 
which may or may not hereafter be costs in the cause. More¬ 
over, I cannot but feel that it w'ould be pessimi exempli to permit 
the puerile reasons set forth in the Acting Native Commis¬ 
sioner’s letter or memorandum to have any weight with the 
Court. I must accordingly repeat the order to have the native 
owners represented in the cause for their interest, as the Crown 
invariably and properly insist^ on in the Tribunal devoted to 
the rehearing of land claims, and, because of the peculiar 
nature of the cause, by a counsel different from the counsel for 
the Crown, and who shall put in such pleading as he may 
deem best calculated to bring such interest fully and fairly 
before the Court; a^id this order I direct to be fulfilled by the 
Colonial Government, the defendant in the cause. I do not 
overlook the position of the plaintiff, the hearing of whose suit 
is thus delayed from no fault of his. I had occasion, in June, 
to say what I thought was necessary in regard to certain hard* 
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ships alleged by him from delays which were in no way attri¬ 
butable to the Court; but any delay which has now arisen, and 
which may continue, lies solely at the door of the defendant. 
I will, therefore, allow the plaintiff costs at the rate of one 
guinea per diem from the date of the letter or memorandum of 
the acting head of the Native Department to the Registrar, to 
which I have referred, until the order of the Court has been 
obeyed, with leave to move for a higher allowance should the 
resistance be prolonged. 

[From Report in The Crown and the Land Claimants. Levuka, 
Fiji, 1882.] 


‘ of lb C^unvter. 

(England, Scotland, and Ireland.) 

Amos, George, Esq., Solicitor, Wye, Kent. Admitted in 
1833. Feb. 22. 

Arney, Sir George Alfred, Kt., M.A.,-late Chief Justice of 
New Zealand, aged 73. Sir George, who was youngest son of 
William Arney, Esq., of Salisbur}', proceeded from Winchester 
College to Brazenose College, Oxford, where he appears, by the 
Oxford Ten-Year Dook^ to have taken his B.A. degree, 3rd Class 
in Lit. Hum., in 1831. Sir George Arney was called to the Bar 
of the Hon. Society of Lincoln’s Inn in 1837, according to the 
Law List and Inns of Court Calendar^ and became a member of the 
Western Circuit. He was appointed to the Bench in New 
Zealand in 1858, Chief Justice and knighted in 1862, and 
resigned in 1875. April 7. 

Bankes, Henry Hyde Nugent, M.A., D.L., of Studland, 
Dorset, and of Lincoln’s Inn, l^sq., Barrister-al-Law, aged 54. 
Mr. Bankes, who was of Trinity Hall, Cambridge, to which he 
proceeded from Eton, graduated as B.A., 1850, and M.A., 1853. 
He was called in 1854, and became a member of the Western 
Circuit. His father. Right Hon. George Bankes, of Corfe 
Castle, was for some time M.P. for Dorsetshire, for which he 
was himself a Deputy-Lieutenant. March 26. 

Bradley, William, Esq., Solicitor, Surbiton, aged 28. Mr. 
Bradley, who was only son of William Bradley, Esq., of Wim¬ 
bledon, also a Solicitor, was admitted in 1876, April 21. 
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Campbell, NeilColquhoun, of Barnhill, Esq., Advocate at the 
Scottish Bar, SheritF of Ayrshire, aged 69. Mr. Campbell, 
whose father was Sheriff-Substitute for Renfrewshire at Paisley, 
was called by the Faculty of Advocates in 1842, and in 1862 
was appointed by the Lord Advocate Moncrieff, to the Sheriff- 
ship of Ayrshire. April 3. 

Chandless, Thbinas, Esq., Q.C., Senior Bencher of Gray’s 
Inn, aged 84. Mr^ Chandless, who was called to the Bar by 
the Hon. Society of Gray’s Inn in 1822, became one of Her 
Majesty’s Counsel in 1851, having been elected a Master of the 
Bench of his Inn in 1847, and served the office of Treasurer in 
1850. Feh. 23. 

Clarke, William, Esq., Solicitor, formerly of Longton, Staf¬ 
fordshire, aged gi. Admitted as far back as 1810, Mr. Clarke is 
stated to have been one of the oldest surviving members of his 
^ branch of the profession in England. Feh. 10. 

Crawford, Alfred Edward, of Trinity College, Dublin, and 
of the King's Inns, Esq., Student-at-Law, aged 22. Mr. Craw¬ 
ford, who was a native of Coleraine, was shortly to have taken 
his degree, and thereafter to be called to the Irish Bar, had 
won a very distinguished position at the University, where he 
obtained in October, 18S2, the Gold Medal for Oratory, and the 
Silver Medal given for English Composition by the Historical 
Society of Trinity College, for which last distinction, it is stated 
by the Belfast Evening Telegraph (cited by the Irish Law Times) 
that he was the youngest competitor of the present century. 
Among his predecessors as Silver Medallists may be mentioned 
Plunket and Lecky. He also held the office of Honorary 
Librarian to the Historical Society. April 13. 

Debenham, George, Esq., Solicitor, St. Albans and London, 
aged 76. Admitted in 1829. Feh. 14. 

De Skelton, John Dodson, LL.B., of Woodland Hall, Lan¬ 
cashire, and of the Inner T^einple, Esq., Barrister-at-Law, 
aged 70. Mr. De Skelton, who was called to the Bar in 1844, 
was eldest son of Capt. Skelton, of Rockcliffe, Cumberland, and 
the 55th Foot. He proceeded from Shrewsbury School to Trinity 
College, Cambridge, where he graduated as LL.B. in 1841. 
After some years of home practice at the Equity Bar, Mr. De 
Skelton went out to Australia, and practised at Adelaide. He 
was J.P. for Cumberland. Mae'ch 30. 

Dixon, Joseph Anthony, Esq., F.R.S.E., Member of the 
Faculty of Procurators, Glasgow, aged 50. Mr. Dixon, who was 
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admitted in i860, was for a time Professor of Commercial Law in 
the Andersonian University, Glasgow, and his opinion was much 
sought after on questions of Patent Law, on account of his 
extensive acquaintance with Chemical Science. He was a 
man of wide culture, being at the same time, we learn from the 
Scottish Law MagazuiCy an excellent botanist, and an admirable 
amateur artist, while few professional men Had a better know¬ 
ledge of English and Scottish, as well as of Eoreign Literature. 
Mr. Dixon assisted Lord McLaren in preparing the seventh 
edition of Bell’s Commentaries on the Law of Scotland. (AnU 
19) Oct* 

Duke, Robert Esq., Solicitor, Birmingham, aged 62. Ad¬ 
mitted in 1858, Feh. 

Dumville, John, Esq., Solicitor (Irel.), of Ballynestar Lodge, 
Co. Wexford, aged 71. March iT. 

Earle, Nicholas, Esq,, Solicitor, Manchester, aged 81. Ad¬ 
mitted in 1830. Feb. 19. 

Easton, Josiah, Esq., Solicitor, Taunton, aged 38. Admitted 
in 1868. March 23. 

Edwards, Henry, Esq., Solicitor (Irel.), ag§d 76. Admitted 
in 1835. Feb. 21. ‘ 

Faber, Henry Grey, Esq,, Solicitor, Town Clerk of Stockton- 
on-Tees, aged 53. Mr. Grey, whose father had also held the 
same office at Stockton, was admitted in 1854, and appointed 
in 1858. Feb. 3. 

Farrar, Frederick, Esq., Solicitor, aged 78. Mr. Farrar, who 
was admitted in 1827, had been a member of tlie Corporation of 
the City of London since 1840, and was its representative at 
the Thames Conservancy Board. Feh. 23. 

Fortescue, Matthew, of Weston House, Totnos, and of the 
Middle Temple, Esq., Barrister-at-Law, Judge of County 
Courts for Devonshire, aged 77. Mr. Fortescue, who was 
called to the Bar in 1839, was appointed to his Judgeship in 
1857. March 27. 

Furley, Charles John, Esq., Solicitor, Ashford, Kent, aged 34. 
Admitted in 1870. Feb. 6. 

Gloag, John Austin Lake, Esq., writer, Edinburgh, aged 63. 
Mr. Gloag, who was of the University of Edinburgh, was 
admitted to the Legal Profession, but was best known in the 
literary world as an author of considerable merit, yan. 10. 

Gordon, Robert Francis, D.L., J.P., of Florida, Co. Down, 
and of the King’s Inns, Esq., Barrister-at-Law, aged 80. Mr. 
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Gordon, who was of Trinity College, Dublin, took his degree 
as B.A., 1823, but does not appear to have taken his M.A. He 
was called to the Irish Bar, and he was D.L. for Co. Down, 
and J.P. for Antrim, and had served the office of High Sheriff 
for Cos. Down and* Tyrone. The branch of the ducal house 
of Gordon represented by the late Mr. Gordon of Florida, were 
early immigrants*^from Scotland, coming from Berwickshire 
during the Civil'War, and settling in Co. Down, where 
they have ever since remained. Their lirst Irish home was at 
Ballintagart, near Rosstrevor; their present chief seat was 
acquired in 1755 marriage of Robert Gordon with Alicia, 

only daughter of James Arbuckle, and heiress of her mother, 
Anne, daughter and heiress-at-law of David Crawford of Florida, 
himself also a member of one of the many Ulster families of old 
Scottish descent. Jan, 7. 

. Gowan, William, Esq., Advocate at the Scottish Bar, and of 
the Middle Temple, Barristcr-at-Law. Mr. Gowan was 
called by the Faculty of Advocates in 1831, and by the Hon. 
Society of the Middle Temple in 1842. Feh, 6. 

Green, Frank Henry, Esq., Solicitor, aged 44. Mr. Green, 
who was admitted fn i860, formerly practised in Bombay. 
Feh. 4. 

Gunner, Thomas,, M.A., of Lincoln’s Inn, Esq., Recorder 
of Southampton, aged 67. Mr. Gunner, who was son of the 
late William Gunner, Esq., of Bishop’s Waltham, Hants, was 
of Trinity College, Oxford, where he went up from Winchester, 
taking his B.A. degree in 1838, and his M.A. in 1840, In 
1842 he was called to the Bar, and became a Member of the 
Western Circuit. Receiving his appointment to the Recorder- 
ship of Southampton in 1870, Mr, Gunner was J.P. for Hamp¬ 
shire and the City of Winchester. March 3. 

Hall, Richard, of Innismore Hall, Co. Fermanagh, and of 
the King’s Inns, Esq., Barris'ler-at-Law, aged 76. Mr. Hall, 
who was a member of Trinity College, Dublin, and was 
called to the Irish Bar in 1829, was J.P. for Co. Fermanagh 
(High Sheriff in 1842). He was the eldest son of Robert 
Hall, Esq., of Merton Hall, Co. Tipperary. March 6. 

Hall, William Champion, Esq., Solicitor, aged 59. Ad¬ 
mitted in 1852. Jan. 

Harrison, William George,-Esq., M.A., Q.C., and a Bencher 
of the Inner Temple, aged 56. Mr. Harrison, who was of 
St. John’s College, Cambridge (B.A., i8th Wrangler, 1850), 



LEGAL OBITUARY OF THE gUARTER. 33I 

was called to the Bar by the Hon, Society of the Inner 
Temple in 1853, took silk in 1877, elected a Master of 

the Bench of his Inn in the same year. March 5. 

Haswell, Edmund Henry, Esq., Solicitor, Sunderland, aged 
38. Mr. Haswell, whose father was a nfember of the Cor¬ 
poration of Sunderland, was admitted in 1864, and was himself 
a member of the Town Council of SunderlanS. Jan, 21. 

Hay, James Gordon, of Seaton, Aberdee«shire, and of the 
Inner Temple, Esq,, Barrister-at-Law, aged 67. Mr. Hay, who 
was J.P. for Aberdeenshire, was called to the English Bar in 
1840, and was eldest son of General Lord James Hay, second 
son of George, 7th Marquis of Tweeddale, by Elizabeth, 
daughter and heiress of James Forbes, Esq., of Seaton. Feb, 8. 

Heelas, Wilberforce, Esq., Solicitor, Stroud, Gloucesterhire, 
aged 47. Admitted in 1855. Feb, 16. 

Hemings, William, of the Middle Temple, Esq., Barrister- 
at-Law, aged 68. Called in 1851. Feb, 21. 

Herries, Sir Charles John, K.C.B., M.A., of St. Julian’s, 
Scvenoaks, and of the Inner Temple, Barrister-at-Law, formerly 
Chairman of the Board of Inland Reveni^, aged 67. Sir 
Charles, who was eldest son of the late Right Hon. John 
Cliarles Herries, sometime Chancellor of the Exchequer, was of 
Trinity College, Cambridge, to which he went up from Eton, and 
where he graduated (2nd Cl. Classics) in 1837, and subsequently 
took his M.A. He was called,to the Bar in 1840, and was for 
some years a Commissioner of Excise. He was Chairman of 
the Inland Revenue Board, 1877-80, and was created C.B., 1871, 
K.C.B., 1880. March 14. 

Hope, Sir Archibald, of Craighall, Bart., and of Pinkie, 
Advocate at the Scottish Bar, aged 74. Sir Archibald, who was 
called to the Scottish Bar in 1829, was D.L. for Midlothian, and 
J.P. for Fife, and Major-General of the Royal Company of 
Archers. He succeeded his father, Sir John Hope, as twelfth 
Baronet (created 1628) in 1853. The first Baronet was Lord 
High Commissioner to the Church of Scotland in 1643, and 
Lord Advocate t. Car. I. The second Baronet was a Lord of 
Session, by the title of Lord Craighall, and was President of 
the Commissioners for Administration oP Justice under the 
Protectorate. Jan. 24. 

Huggins, Hastings C., LL.D^y of the Inner Temple, Esq., 
Barrister-at-Law, Q.C. (Nevis), Stipendiary Magistrate, British 
Guiana. Mr. Huggins, who was called to the English Bar 
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in 1858, was, according to the Colonial Office List^ Queen’s 
Counsel, Solicitor-General, Speaker of the House of Assembly, 
and Member of the Executive Council of Nevis, and completed 
a revision of the Laws of the Island, i68i-i86i. In 1861, 
he became Attorney-General and Ex-officio Member of the 
Executive Council of British Honduras, March 27. 

Hunt, Holdsworth, Esq., a Bencher of the Inner Temple, 
aged 76. Mr. Huijt, who was called to the Bar in 1833, was 
elected a Master of the Bench of his Inn in 1865. April 26. 

Jameson, Charles Nicholas, Esq., Solicitor (Irel.), Egremont, 
Co. Dublin, aged 35. Admitted in 1869. Feb. 24. 

Jervis, Jervis John, of Lincoln’s Inn. Esq., Barrister at Law, 
aged 80. Mr. Jervis, who was called in 1830, was second son 
of the late Swynfen Jervis, Esq., who succeeded in 1802 his 
cousin, John Jervis, Esq., in the estate of Darlaston, both 
being descended from John Jervis, Esq., High Sheriff of 
Staffordshire, 7 Anne, the common ancestor also of Viscount 
St. Vincent, and of the late Sir John Jervis, L.C.J. Jan. 30. 

Jessel, Right Hon. Sir George, Kt,, M.A., Master of the 
Rolls, and a Bencher of Lincoln’s Inn, aged 59. Sir George, 
who was son of Zadok Jessel, Esq., of Putney, was a graduate of 
the University of London, of which he died Vice Chancellor. 
He took his B.A. degree, as Flaherty University Scholar in 
Mathematics and Natural Philosophy, 1843; M.A., 1844, and 
in 1846 was elected a Fellow of University College, London, in 
Arts and Laws. He was called to the Bar of the Hon. Society of 
Lincoln’s Inn in 1847, and became a Master of the Bench of 
that Society in 1866, having taken silk in 1865. Sir George 
was returned as M.P. (Liberal) for Dover in 1868, and sat till 
1873. Solicitor-General, and was knighted in 

1872. In 1873 he was appointed Master of the Rolls, and sworn 
of the Privy Council. The historically remarkable circumstance 
that the late Master of the Rolls should have been a member of 
the Hebrew persuasion, has not escaped the notice of some of 
our foreign contemporaries, the Juristische Blatter, of Vienna, 
drawing special attention to the fact. March 21. 

Jones, John, Esq., Solicitor, Registrar of the County Court, 
Swansea, aged 56. Admitted in 1849. March 5. 

Kane, Daniel Ryan, Esq., M.A., Q.C. (Irel.), late Recor¬ 
der of Cork. Mr. Kane, who was a member of Trinity College, 
Dublin (B.A. and M.A., 1832), was called to the Irish Bar in 
1825, and took silk in 1847. Jan. 17. 
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Keys, Robert, Esq., of Fort Lodge, Enniskillen, County 
Fermanagh, Solicitor (Irel.), aged 82. Mr. Keys was ad¬ 
mitted in 1836. jfan. ii. 

Layton, John, Esq., Solicitor, aged 70. Admitted in 1S47. 
Mr. Layton had been Clerk and Solicitor to the Vestry of Isling¬ 
ton since 1856. March 4. , 

Lewis, Richard, of the Inner Temple, Esq., Barrister-at-Law, 
aged 61. Mr. Lewis, who died at Cannes, whs a member of the 
Western Circuit, and was called in 18G2. He was well-known 
for his long and zealous service as Secretary of the Royal 
National Life Boat Institution, a post wliich he had held for 
more than thirty years. March 17. 

Lowry, John Fetherstonhaugh, of Limaville and Doraville, 
Co. Tyrone, and of Ballympre, Co. Westmeath, and of 
the King’s Inns, Esq., Barristcr-at-Law, aged 63. Mr. Lowry, 
who was of Brazenose College, Oxford (B.A., 1840), having 
proceeded thither from Rugby School, was called to the Irish 
Bar in 1843. He was J.P. for Cos. Tyrone and Westmeath, 
and was second son of the late Robert William Lowry, Esq., 
D.L., of Pomeroy House, Co. Tyrone. Fj^h. 

Lynch, William Nicholas, of the Middle Temple, Esq., 
Barrister-at-Law, aged 52. Mr. Lynch, wlio was son of the 
late Hon. William Lynch, of St. Vincent’s, West Indies, was 
practising at Georgetown, Deincrara, at the time of liis death. 
March 8. • 

Macdonald, William Rouektson, of Kinlochnioidart, Esq., 
Advocate at the Scottish Bar, aged 81. Mr. Robertson 
Macdonald, who was called by the Faculty of Advocates in 
1824, and wasD.L.and J.P.for Inverness-shire, was eldest son of 
Lieut.-Col. David Robertson, by Margarctta, daughter of Lieut.- 
Col. Alexander Macdonald, of Kinlochnioidart, and sister and 
heiress of Lieut.-Col. Donald Macdonald, Governor of Tobago. 
Mr. Robertson Macdonald rc-assitmed the name of Macdonald 
in 1876, as heir of line of the Kinloclnnoidart family. He was 
descended through his father, Principal Robertson, Historio¬ 
grapher Royal for Scotland, from the Robertsons of Muirton 
and Gladney, who were stated to be cadets of Struau. 
Feb. 22. 

Macnamara, Charles Carroll, B.A., of the Middle Temple, 
Esq., Barrister-at-Law, aged 25. • Mr. Macnamara, who was 
called to the Bar in 1881, was of Oriel College, Oxford, B.A., 
1879, 2nd Class in Examination for B.C.L., 1880. April 19. 



334 LEGAL OBITUARY OF THE QUARTER. 

Mansel, Sir John Bell William, of Muddlescombe, Car¬ 
marthenshire, and Wrotham Heath House, Kent., Bart., and 
of Lincoln’s Inn, Barrisler-at-Law, aged 77. Sir John, who 
was called to the Bar in 1831, was second and only surviving 
son of Sir William Mansel, 8th Bart. (cr. 1622), whose ancestor, 
Sir Francis, was grandson of Sir Rice Mansel, of Margam, 
Chamberlain of Chester, t. Henry VIII , and was descended 
from the Chancellor of Henry III. Sir John served as High 
Sheriff of Carmarthenshire in 1846, and was D.L. for that 
county. April 14. 

McConchy, Andrew, of the King’s Inns, Esq., Barrister-at- 
Law, LL.B. Called to the Irish Bar in 1861. Feb. 7. 

McCoy, William James, Esq., Solicitor (Irel), aged 57. 
Admitted in 1869. March 3. 

McLeod, Joseph Addison, Esq., Q.C,, of the Inner Temple, 
aged 43. Mr. McLeod, who was called to the Bar in 1863, and 
was a member of the South-Eastern Circuit, took silk in 1882. 
April 14. 

Monro, George, Esq., Advocate at the Scottish Bar, Sheriff 
of Linlithgow, Clackmannan, and Kinross, and Commissioner 
in Lunacy, &c., for Scotland, aged 77. Mr. Monro, who was son 
of Charles Monro, Esq., of Berryhill, was called by the Faculty 
of Advocates in 1827, and was appointed to the Sheriffship 
and Commissionership in Lunacy in 1866. Mr. Monro, who 
was standing Counsel to the Royal Scottish Academy, was 
critic, author, and editor, as well as lawyer, and had made his 
mark in each of these branches of learning. In 1867 he drafted 
the Public Health (Scotland) Act, which is described by the 
Ediiibtiffih Courant as “ the most successful in revolutionising the 
sanitary condition of the people that has ever been attempted in 
Scotland ; ” and he also published a Manual of the Act. He 
edited with ability Lord Mackenzie’s valuable work on Roman 
LaWy the last edition of which, by Mr. Kirkpatrick, has been 
noticed in this Review. Jan. 12. 

Morrell, Frederick Joseph, Esq., Solicitor to the University 
of Oxford, aged 71. Mr. Morrell, whose father, Baker Morrell, 
Esq., was also Solicitor to the University, and whose mother was 
daughter of the Rev. Dr. Chapman, President of Trinity Col¬ 
lege and Vice-Chancellor, was admitted in 1832. He was 
appointed Solicitor to the University in 1854. 7 ^^^* ^ 3 * 

Morris, Charles, Esq., Solicitor, Leicester, aged 69. Ad* 
mitted in 1037. March 27. 
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Morse, Charles, M.A., of the Inner Temple, Esq., E‘arrister- 
at-Law, aged 62. Mr. Morse, who was of the University of 
Edinburgh, and of Trinity College, Cambridge, graduated at 
Cambridge as B.A., Jun. Opt., 1844, and subsequently took his 
M.A. He was eldest son of George Morse, Esq., of Catton 
Park, Norfolk, for which county he was himself D.L. and 
J.P. March 25. • 

Mote, Richard Crofts, Esq., Solicitor, aged 38. Admitted in 
1866. Feb. 8. 

Peele, Edward, Esq., J.P., Notary Public, aged 70. Mr. Peele, 
who was admitted a Notary in 1858, was in that year appointed 
Registrar and Chapter Clerk, Durham, which post he held till 
1870. He was in the Commission of the Peace for Durham, 
and was Mayor in 1877. April 14. 

Plunkett, James Joseph, Esq., Solicitor (Irel.), of Dublin. 
Son of James Phmkell, Esq., also a Solicitor in Dublin. 
Admitted in 1874. April 14. 

Reade, Philip, M.A., of The Wood Parks, Mountshannon, 
Co. Galway, and of the King’s Inns, Esq., J^arristcr-at-Law, 
aged 8g. Mr. Reade, wlio was of Trinity (College, Dublin, ILA. 
1811, M.A. 1816, was called to the Irisli Par in 1816. He was 
eldest son of William Francis Reade, Esq., of the Wood Parks, 
and was J.P. for Galway and Glare. March 9. 

Reid, Richard Tiithill, LL.D., of the King’s Inns, Esq., 
Barrister-at-Law, Professor in the University, Bombay. Dr. 
Reid, who died at Rome, was called to the Irish Bar in 1B53. 
Feb. II, • 

Richards, John, Esq., Solicitor, formerly of Birmingham, 
aged 77. Admitted in 1826. Jan. 28. 

Rose, Sir Philip, of Raynors, Buckinghamshire, Bart., 
Treasurer of County Courts, aged 67. Sir Philip, who was the 
third son of William Rose, Esq.,rf3f High Wycombe, Bucks, 
some time Mayor of Chipiiing Wycombe, was admitted a 
Solicitor in 1H36. He was for many years Secretary to tlie 
Hospital for Consumption, Broinpton, and was a member of the 
well-known firm of Baxter, Rose, and Norton. He was ap¬ 
pointed to a Treasurership of County Courts ifl 1858. Sir Philip, 
who was created a Baronet in 1874, D.L. for Middlesex, 
and J.P. for Bucks (High Sheriff,. 1878), and was a Knight 
Commander of the Medjidie. His family appears to have been 
seated at Waddesden in Bucks at the time of the Visitation of 
1634. April 17. 
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Royle, Horace John, Esq., Solicitor, aged 31. Admitted in 
1881. March 28. 

Scott, Edward, Esq., Solicitor, Wigan, aged 44. Admitted 
in i86i. Feb. ii. 

Snowball, William, Esq., Solicitor, Town Clerk of Sunder¬ 
land, aged 77. Adbiitted in 1832. Mr. Snowball was appointed 
in 1848 to the offipe which he held at the time of his death. 
March 28. 

Snowden, Hon. Francis, Senior Pusine Judge of the Supreme 
Court, Hong Kong. Mr. Justice Snowden, who was son of 
the late John Snowden, Esq., J.P. for Somersetshire, proceeded 
from Rugby to University College, Oxford, where he graduated, 
and subsequently took his M.A. He was called to the Bar by 
the Hon. Society of Lincoln’s Inn in 1854, and in 1873 went 
• to the Straits Settlements as Senior Magistrate, and was soon 
removed to the Hong Kong Bench. April i. 

Stevens, Thomas, of the Middle Temple, Esq., Barrister-at- 
Law, aged 77. Called in 1830. March 18. 

Symons, William, Esq., of Hatt, Cornwall, Solicitor, aged 65. 
Mr. Symons, who w^as admitted in 1840, was son of William 
Symons, Esq., of Hatt, and was Recorder of Saltash, 1846. 
March 6. 

Thomson, John Scarlett, Esq., Solicitor, aged 82. Admitted 
in 1822, April 4. 

Turner, Albert, Esq,, Solicitor, aged 58. Admitted in 1845. 
Jan. 26. 

Turner, Marshall, Esq., Solicitor, formerly of Lincoln’s Inn 
Fields, aged 81. Admitted in 1824. March 26. 

Ward, Charles ?!., Esq., of Marino House, Holywood, Bel¬ 
fast, Solicitor (Irel), aged 48. Admitted in 1871, Mr. Ward, 
says the Belfast News Letter^ had obtained an extensive prac¬ 
tice, and while his life was o^ne that brought him prominently 
before the public, in all his spheres he gained many and warm 
friends. He had but lately been elected a Member of the 
Town Council of Belfast. Feb. i. 

Warry, George, M.A., J.P., of Shajjwick House, Somerset* 
and of Lincoln’s inn. Esq., Barrister-at-Law, aged 87. Mr. 
Warry, who was father of the present Recorder of Portsmouth 
(a member of the same College and Inn of Court), was second 
son of George Warry, Esq., ol Coker Hill, Somerset, and 
succeeded his uncle. Rev. Elias Taylor, in 1827. He pro¬ 
ceeded from Winchester College to Trinity College, Oxford, 
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where he graduated as B.A. in 1817, M.A., 1828. He was 
J.P. for Somersetshire, and had been a member of the 
Western Circuit. March 29. 

Wheatley, Robert Benjamin, Esq., Solicitor, aged 81. 
Admitted in 1823. March 3. 

Whitbread, Gordon, M.A.,of Lincoln’s Ign, Esq., Barrister- 
at Law, Judge of County Courts, Clerkenwell, aged 69. Mr. 
Whitbread, the eldest son of Jacob \\*hitbread, Esq., of 
Loudham Hall, Suffolk, was Gold Medallist at the Charter- 
House, whence he proceeded to Brazenose College, Oxford 
(B.A., 2nd Cl. Lit. Hum,, 1836, M.A., 183S), and was called to 
the Bar in 1840. In 1851 he was made Counsel to the Duchy of 
Lancaster, and in 1853 to the Charity Commissioners. 
Private Secretary to Sir William Page Wood, both as Vice- 
Chancellor and Lord Justice, Mr. Whitbread became his 
Principal Secretary as Lord Chancellor. In 1870 he was given ' 
the County Court Judgeship, which he filled at the time of liis 
death. Jan. 28. 

Whiteford, Hamilton, Esq., Solicitor, Plymouth. Admitted 
in 1862. Feh. 19. ^ • 

WiGHTMAN, Seton-, JamesCullcn, B.A., Camb., of Halhouse, 
Esq., W.S. (Scot.), aged 33. Mr. Seton-Wightman, who was 
second son of the late James Seton-Wightman, Ksq., of 
Courance, Dumfriesshire, was admitted in 1875. March 10. 

WooLRYCH, Edmund Humplicey, J.P., of Iho Middle Temple, 
Esq., Barrister-at-Law. Mr. Woolrych, who was called 
to the Bar in 1839, was well known as having filledthc office of 
Metropolitan Police Magistrate at Westminster from i80r to 
1879. He had also his place in Legal Literature as Editor of 
the “ Metropolis Local Management Acts.” He was in the 
Commission of the Peace for Middlesex, Kent, Essex, Hert¬ 
fordshire and Sussex. Jan. 28. 
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The scientific jurist and the practitioner in Indian law 
should alike be deeply grateful to the Government of the 
Netherlands and to M. L. W. C. Van den Berg; to the 
former for directing the issue of a complete edition, accom¬ 
panied by a French translrdion, of the Minhadj at-talibin, 
to the latter for suggesting and executing this most valuable 
work, of which one volume has already arrived in England, 
, while two more are in the hands of the Government printers 
at Batavia, the capital of the Dutch Indies. The Minhadj 
at-talibin, an abridgment or paraphrase of the Moharrar, is 
an Arabic work, which dates from the 7th century of the 
Hegira, and embodies the doctrines of Shafei (Chafi’i, 
Alshafii), the founder of one of the four great divisions of 
the Sonni Mohammedans. M. Van den Berg tells us that 
the Shafeite doctrines prevail all but universally in the 
Indian Archipelago ; and it is; of course, for the guidance 
of Dutch jurists in that region that the work is primarily 
designed. But its utility will not, by any means, end there; 
there are Shafeites in Ceylon, Shafeitesin the Straits Settle¬ 
ments, Shafeites in Egypt, Shafeites, we believe, in Tripoli, 
Tunis, Algeria, and Morocco. Wherever the doctrines of 
Shafei are generally or even partially received, the printed 
text of the Minhadj at-tMibin will be a boon to native lawyers; 
wherever Europeans and Shafeites arc brought into contact, 
the translation will prove useful both to natives and to 
immigrants. It was a happy thought to make use of the 
French language, so much more widely known than the 
Dutch, or even the English ; and to illustrate the work by 
references to the French Code Civile which forms the basis 
of so many of the legal systems of Europe. No didactic 
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method projects the outline of an unfamiliar system so 
vividly on the mental tablets as that of noting its points of 
agreement with and variation from a system already known, 
M. Van den Berg has adopted this method, which will tend 
to facilitate the studies of a large proportion of those who 
are likely to use his work. We propose to return to the 
consideration of this welcome importation at a future date; 
in the meantime we cannot help expressing our earnest 
hope that the laudable example of the Netherlands authori¬ 
ties will soon be followed by other European governments, 
and especially by our own, the richest and most puissant of 
Moslem-ruling powers. 

* 

We have received through the courtesy of the Treasurer 
of the Association, Mr. Francis Rawle, of Philadelphia, 
a copy of the Report of the Fifth Jinnfial Meeting of the 
American Bar Association^ held at Saratoga, in August 
1882 (Philadelphia, 1883). "^he previsions which we 
expressed as to the probable interest of this volume, 
when judging it by its* immediate predecessor, arc 
shown in the result to have been well founded. Not, 
a few of the subjects discussed have a bearing upon 
our own condition in this country, of which the counterpart, 
miUatis mutandis^ is so frequently to be traced in the United 
States. A paper, for instance, by Hon. U. M. Rose, on 
Titles of Statutes, well deserves the consideration of 
members of our Legislature. \Ve invariably find it necessary 
to provide a Statute with its “ Short title,” by which it may 
be cited, and fortunately so, in these days of hurry. But 
there are points adverted to by Mr. Rose, besides the re¬ 
lation of the title to the provisions of the Act itself, perhaps 
the part least touching us, in which the quaint language of 
the New World has a deeper significance for us than might 
seem likely. Is “ log-rolling” confined to the United 
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States ? We think the lumber men of Maine who are cre¬ 
dited with the invention of the phrase must unconsciously 
have had an eye upon the old country. The uniting in one 
Bill of various subjects having no natural connexion with 
each other is scarcely peculiar to our Transatlantic cousins. 
The Report of the Committee on Jurisprudence and Law 
Reform contains a'very interesting discussion of some of the 
salient features of the Law of Marriage and Divorce in 
the United States, coupled with a suggestion which we 
should be very glad to see bear fruit, to the effect that it 
might be found possible, without any infringement of the 
separate sovereignties of the several States of the 
Union, to “gain the general consent of all to confine their 
jurisdiction over proceedings of divorce, as regards non¬ 
residents, within more definite, if not more narrow limits.” 
Ere long, perhaps, there may be some such body as an 
English liar Association. The idea seems at least in the air. 


lUttdus of §oohs. 

Anmiaife de I'lnstifut de Dvoit Intermiional. Bruxelles : Leipzig. 
Librairie Muquardt, Merzbach et Falk. 1882. 

The uewly-pubiished Anmuiire of the Institute of International 
Law is of special interest to English readers from the fact that 
it contains the account of the Oxford Session of i88o, presided 
over by the first Oxford Professor of International Law, the 
master and the friend of more than one of our Oxford con¬ 
tributors, the late Right Hon. Mountagiie Bernard. It is not a 
little interesting to trace some of the later workings of his mind 
in the passages where the debates of the Session are briefly 
recorded. We find him, as it seems to us, adhering very closely 
to the lines of his old Professorial teaching, such as it has been 
described elsewhere in this Review. • His desire would seem to 
have been to ensure that the Resolutions to be passed should 
beara thoroughly practical character, and deal as little as possible 
with ambiguous or purely theoretical language. Thus, where 



REVIEWS. 


341 


in the Resolutions on Extradition it was suggested as being a 
** desideratum of science that the Territorial Jurisdiction should 
as far as possible be required to adjudicate,” Mr. Bernard pro- 
posed the deletion of the words *‘of science.” The Rules 
suggested for the consideration of the Session were clearly 
intended to facilitate the practical working of Extradition: 
they might, indeed, also give an impulse? to its scientific 
precision, but that would be obiter, Ag^iin, when it was 
proposed that in cases where the same offender was demanded 
by more than one State, regard should be had to the relative 
gravity of the several offences by which the Extradition was 
sought, the proposal did not approve itself to Mr. Bernard 
as one of practical utility. In regard to Civil War, the 
distinguished President upheld the Political character of deeds 
done at such a time, a^d Wied •them a place in any scheme of 
Extradition RuIofiS ‘ worth while to note the fact that 
on this point, as cor to-, jthers, Mr. Bernanl was outvoted. 

The portion of pose -l^cord of the Oxford Meeting of the 
Institute which is v^voted to Extradition, although in many 
respects one of tHJU most interesting, does n^t by any means 
exhaust the interest e\the latest published issue of the Annnaire, 
Other questions of nvtV^ss wide import were brought before the 
Meeting in Reports, auil received more or less full discussion. 
The Conflict of Civil Laws, for instance, constituted a subject 
for discussion alike as valuable and diflicult as the Conflict of 
Penal Laws. Nationality, Domicile, Status, Capacity:—these 
and other thorny questions at once necessarily came to the 
front, affording ready scope for the play of the different niindsof 
men of different countries, such as Twiss, Bernard, Bluntschli, 
Pierantoni, Rivier, Martens, Clunet, and others, who crossed 
swords in friendly antagonism at the Oxford Session of the 
Institute, seeking only who should most help on the advance of 
the Law of Nations, “ Jitstitia et Pace." 


VExtradition, Recueil renfermant in extenso tons les Traites 
conclus jusqu’au ler Janvier, 1883, entre Ics Nations Civilisees. 
Avec une Preface de M. Gkorges Lachaup, Avocat a la Coiir 
d’ Appel, Paris. Public par M. F. J. I^irchner, Attache a la 
Direction des Affaires Crimineiles. London : Stevens and Sons. 
1883. 

Mr, Kirchner, whose smaller work on Extradition was 



342 


REVIEWS. 


favourably noticed by us on its appearance, now comes before 
the world with a volume of considerable size and of very great 
interest and importance. It is not, and in no way professes to 
be, a Treatise, like that of Dr. Spear in the United States, of 
Mr. Edward Clarke, Q.C., in this country, and of M. Billot in 
France. It has a different and equally useful aim—that of 
providing counsel and solicitors who may be engaged in Extra¬ 
dition Cases with,the ipsissima verba of all the various Treaties 
extant in this matter between the nations of the civilised world. 
The undertaking, it w'ill readily be perceived, is no light one. 
Its execution, wc are glad to be able to say, is equal to the 
requirements of the undertaking. Mr. Kirchner has had the 
co-operation of an able member of the Bar of the Court of 
Appeal in Paris, Maltre Georges Lachaud, who contributes a 
Preface on the Principles anil Practice of Extradition, well 
worthy of study by all who take an intelli mt interest in so 
important a question. ^ 

We cannot always agree with theniore;nt tendency of M. 
Lachaud’s views, which, we suspect, hsve been somewhat 
strongly influenced by recent events in^ giis own and other 
countries, and which*, on some points, at Ic t, would to our mind 
indicate a path of retrogression. M. L~naud, for instance, at 
p. xxxiii., cites with an evident, though not definitely expressed, 
approbation, the Treaty of 1834 between Prussia, Russia, and 
Austria, engaging to mutual delivery of political offenders. We 
daresay there may be a good many persons who are sufficiently 
scared ” just now to wish that High Treason and Rebellion “a 
main arniee,” should be made Extradition crimes, but we doubt 
whether, in calmer moments, even those persons would not 
subsequently regret having departed so widely from the spirit of 
the modern Law of Nations. It is, we think, to be desired that 
in a future edition of Mr. Kirchner’s most useful Recueil, 
something should appear f^om his own pen, enabling us 
the better to judge how far, if at all, his own sentiments on 
the question at issue may be taken to be represented by the 
language of Maltre Lachaud. However this may be, the 
permanent value of the book itself is beyond doubt, and it 
cannot be qucstiofied that Mr. Howard Vincent and Mr. 
Kirchner have made a substantial contribution to Legal and 
Diplomatic Literature, in their interesting collection of State 
Papers, bearing upon the frequently very difficult International 
problems raised under tlie name of Extradition. 
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Tlie Institutes of Justinian, with English Introduction,' Trans¬ 
lation and Notes. By Thomas Collett Sandars, M.A., 
Barrister-at-Law, late Fellow of Oriel College, Oxford. Seventh 
Edition, revised and corrected. Longmans. 1883. 

In a certain sense, we suppose, this seventh edition of Mr. 
Sandars’s well-known text-book may be taken to hold a some¬ 
what similar position to that of the recently'published seventh 
edition of Liddell and Scott, viz., a sort of T^tus Recepius for all 
future issues. Mr. Sandars occupied the held at a date when he 
had few, if any, competitors, and he has since held it against all 
comers, in regard to his speciality as offering us what may well 
be called the Student’s Edition of the Institutes. We have had 
editions not a few, especially of late years, but they have more 
or less aimed at different objects from that which Mr. Sandars 
has kept in view, and he hasbeeh able to go calmly on, pursuing 
the even tenor of his way, with but very slight deflections either 
to the right hand or to the left. 

This state of repose, however, could not last for ever. The 
world had moved, and Mr. Sandars must needs move witli it. 
So we find that in the present “ Revised and Corrected ” edition 
while the body of the work is, in the main,‘identical with that of 
earlier issues, not a little has been done to make tlie book more 
in keeping with the advancing requirements in the present 
generation both of examiners and students. Tlie *• Summary ” 
at the close of the volume wijl be of considerable use to the 
student. 

Mr. Sandars still adheres to the Huschke text, which he 
adopted only a few years ago, and he does not go beyond. 
Ortolan in his notice of the Law of the Twelve Tables. We 
hope that his present edition is not so far a final one as 
to prevent his giving the student fuller references on this 
intricate portion of his subject in a future issue. Indeed, we 
are on the whole rather surprised that so little has been done 
for the English student in the matter of the XII. Tables. We 
should have thought it quite worth while to have treated them 
at greater length, or at least in a more full analysis, even in a 
General Introduction such as alone Mr. Sandars professes 
to give. • 

The foot-notes appended to Mr. Sandars’s Introduction 
contain some new matter in the 4>resent edition, though not so 
much as we might have expected. It seems carious that the 
great importance which Sir Henry Maine has shown to have 



344 


REVIEWS. 


attached to the celebrated Edict of Caracalla, extending Roman 
citizenship to all free subjects of the Empire, should still meet 
with no apparent recognition at the hands of Mr. Sandars. 
Either in the Introduction, in the portion relating to Family 
Law, or in the body of the Institutes, it would, we think, have 
been convenient for the student that the Editor should have 
brought together ih juxtaposition with thethrec Roman marriages 
in mannm, the parallels to confarreatio, coemption ustts, which 
are so clearly traceable in Hindu Law, and in early German, 
Scandinavian, and Celtic Custom. In the ancient Jutland Law, 
indeed, M. Kodolphe Dareste has shown {Jonvnal des Savants^ 
Feb. i88i, cited in Revue Gencrale du Droit, Jan.-Feb. 1883, 
p. 7) that a tisus of three winters raised the concubine to the 
position of a legitimate wife. We are not told whether 
the usus could be broken by temporary absence as under the 
XII. Tables. It would be very interesting to followthis marriage 
by usus further afield, particularly among the Celtic races in 
Britain, Gaul, and Ireland. We have a strong suspicion that 
it lies at the bottom of much of the difficulty in which questions 
of legitimacy arejnvolved in early Scottish History. A tribal 
inheritance of marriage arising out of usus, among the Celtic 
and Celto-Scandinavian inhabitants of Scotland, would go far 
to explain much that is bewildering to the ordinary student of 
history in the conflicting claims of rival ruling Houses in Moray, 
Athol, and the Isles. We should be glad to see Mr. Sandars 
elucidate some of these problems, as juridical questions perti¬ 
nent to the study of Roman Law, in the next edition of his 
standard text-book. 


The haw Relaiivg to Interrogatories, Production, Inspection of Docu¬ 
ments, and Discovery, as well in the Superior as in the Inferior 
Courts, together with an Aypendix of the Acts, Forms and 
Orders. By Walter S. Sichel, M.A., and William Chance, 
M.A., Barristers-at-Law. Stevens and Sons. 1883. 

The subject of Discovery is one of the most intricate and 
difficult, as well as^ one of the most important in litigious 
practice, as will readily be perceived by a glance at the numerous 
decisions in the last eighteen years which are summarized in the 
last Digest of the Law Reports under the various headings 
of “ Interrogatories,” “ Production of Documents/' The 
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jurisdiction with regard to compelling Discovery originated with 
the Court of Chancery. The origin of the jurisdiction arose from 
the inability of the Courts of Common Law to compel a complete 
discovery of the material facts in controversy by the oaths of 
the parties to the suit, and also by their want of power to compel 
the production of deeds and other documents in the custody of 
one of the parties, however material to the title or defence of the 
other (Story, 1484). This power was extensively exercised by 
the Court of Chancery, and also, until 1842, by the Court of 
Exchequer, which possessed a concurrent jurisdiction in regard 
to this matter. And now, by the Judicature Act, 1875, xxxi., 
all judges of the High Court of Justice are empowered to 
compel Discovery by ordering the production and inspection of 
documents and otherwise, and it would appear that an action for 
Discovery alone may now be brought in any Division of that Court. 
It is somewhat strange, as remarked in tlie preface to the work 
now under review, that this subject should have attracted little 
attention from legal writers. Sir James Wigram and Mr. Hare 
have indeed discussed its general principles, but (at all events 
since the re-construction of the Courts in 187^) this is the first 
book which has appeared in recent timeS professing to be a 
practical handbook on the subject. 

The volume before us opens with a short introductory sketch 
of the origin of the jurisdiction, and of its history up to the 
passing of the Judicature Apts; then follow seven chapters 
entitled respectively Time, Parties, Subject-Matter, Practice, 
Appeals, and Costs, Action for Discovery, Inspection of Public 
Documents ; and lastly, by way of appendix, are given statutory 
and other forms, sections of various Acts, and rules and 
orders dealing with the matter in question. The work 
is by no means pretentious either in bulk or in pro¬ 
fessed aim; it is contained in a single small volume of 
less than three hundred pages.^ of which a third is taken 
up by appendices and a well arranged and sufficiently full index. 
It is obvious that a comprehensive and complete treatment of 
the subject can only be attained within such limits by means of 
the utmost conciseness and compression of language. The 
authors state thtir object to have been to produce “ something 
more than a mere digest and less bulky than a formal treatise.” 
They have certainly avoided entirely the fault of over-diffuse- 
ness, and we cannot help expressing the hope that the success 
of this work may induce them in future editions to treat certain 
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matters referred to in the index with greater fulness than they 
have done. Instances could be given where questions which 
might well have borne a somewhat detailed examination are 
dismissed with “on such a point see such and such cases.” 
However, the cases kre given, which is the essential point; and 
when the work is, as here, useful of its kind, and well done, it 
would be ungracious to cavil because it does not include some¬ 
thing else. It wcMild, no doubt, be unreasonable to com¬ 
plain of a tradesman who professedly supplies only 
English cheeses of first-rate quality, that Roquefort or Gor- 
gonzuoia is not to be obtained at his establishment, but it 
is conceived that it would be quite allowable to express a wish 
that success in his present undertaking might hereafter induce 
him to add further delicacies to his stock. 

The decisions cited arc numerous, and carried down to a 
.very late date ; and in the table of cases the convenient (and 
very laborious) practice is adopted of giving references to all 
the reports. Altogether it is evident that this work is the result 
of much careful andpainstaking research, and we can confidently 
recommend it asca careful and convenient compendium, and 
particularly as likely to be of material assistance to those 
who are much engaged in Judges’ Chambers, or in the County 
Courts. 


Transactions of the National Association for the Promotion of Social 
Science. Nottingham Meeting, 1882. Longmans, Green and Co. 
1883. 

This volume, while more handy in size than some of its prede¬ 
cessors, contains a large amount of valuable Papers and Discus¬ 
sions. It is, indeed, quite worth while to take up almost any 
subject that catches one’s eye in glancing through the book, in 
order to mark the diversities of thought on some of the most 
widely interesting questions of the day. It has been said not 
unfrequcntly of laic years that the House of Lords is one of 
the various institutions of the country which are supposed to 
be “ on their trial,” as the phrase runs. But we do not 
remember to have seen the doctrine of degradation from the 
Peerage for poverty so broadly put and so directly advocated as 
we find it in the Discussion on Mr. Meryon ^Miite’s Paper 
urging the Assimilation of the Devolution of Real and Personal 
Property. The view taken by Mr. Frank Safford, that if a Peer’s 
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estate, when brought into the market, should be found unequal to 
leaving his successor enough to sustain the dignity of the peerage, 
the title should lapse, seems to us nothing short of a revolution in 
existing Constitutional and Peerage Law; but it is, in a certain 
sense, only an example of Atavism. We cinnot say that this 
special feature of late mediasval doctrine commends itself to our 
sympathies. Mr. W. A. Hunter speaks strongly on the present 
position of the Railway question, and urges»the permanence, 
with extended powers, of the Railway Commission. Dr. Waddi» 
love and Miss Leigh, whose name is so well known in connection 
with the Homes she has established in Paris, drew attention to 
various difficulties arising out of the discrepancy of Marriage 
Laws. This very important question has been more than once 
the subject of discussion in our own pages; and Sir Travers 
Twiss, in discussing it from the point of view of the Conflict of 
Laws, has suggested the desirableness of promoting the Consular 
Marriage, by way of avoiding International complications. We 
are glad to know that French Jurists take a very similar view, 
and, indeed, a French writer in the Bulletin of the Society of 
Comparative Legislation, Paris, in reviewing Sir Travers’s 
paper, claims for his own country that it was in advance of 
Great Britain in this matter. Taken as a whole, the Notting¬ 
ham volume of the Social Science Transactions is worthy of a 
high place in the large and useful series of which it forms an 
integral part. 


The Principles of Bankruptcy. With an Appendix, containing 
the General Rules, 1870-78, and Scale of Costs, the Bills of Sales 
Acts, 1878 and 1882, and Rules of Dec., 1878, relating to 
Bills of Sale. By Richard Ringwood, M.A., of the Middle 
Temple, Esq., Barrister-at-Law, late Scholar of Trinity College, 
Dublin. Second Edition. Stevens and Haynes. 1883. 

■j 

Opinions may be divided as to whether Mr. Ringwood might 
not better have waited a little wliilc to see if the apparently 
imminent changes in Bankruptcy Law really are about to come 
to pass. But he probably reflected that such changes had 
already more than once appeared imminent, and that practically 
nothing had yet been done beyond the promulgation of Rules. 
We seem, indeed, to be somewhat drifting into a condition of 
tinkering legislation by means of Rules, so far as Rules may be 
considered in a light so ancillary to legislation. We fear that 
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this habit, if it grows upon us, is not likely to lead us to a 
clearer and more definite statute law, whether on Bankruptcy 
or any other subject. There is much to be done beyond the 
issuing of Rules. Mr. Ringwood’s principles, as laid down in 
his initial chapter, are still it seems to us the true principles, 
and, in the main, they still await their due recognition at the 
hands of the Legislature. Meanwhile, Mr. Ringwood’s second 
edition of his Principles will be found of considerable utility as a 
handy book of reference on existing doctrine and practice. 


Wharton's Law Lexicon. Seventh Edition. By J. M. Lely, Esq., 
M.A., Barrister-at'Law. Stevens and Sons. 1883. 

Mr. Lely has here accomplished yet another work of practical 
utility, in remodelling and, where necessary, re-writing the well 
known and popular Law Lexicon, still published under the 
name of Mr. Wharton. The high opinion of the merits of this 
book, as a work of ready reference on almost every conceivable 
subject that is likely to be wanted by practitioner or student, 
expressed by us on the perusal of the last edition by Mr. Shiress 
Will, must be even more emphatically recorded in favour of the 
present issue by Mr. Lely. Much has been done in the way of 
diminishing the bulk of the volume, yet without sacrificing any 
matter of value. The seventh edition is certainly more handy 
than the sixth, and nevertheless it contains new articles which 
simply must supersede those in the sixth. New legislation has 
introduced new principles, and practice has been altered to 
agree with the new Legislation. It will not do now-a-days to 
trust to an old edition whether of a text book or a law dictionary. 
The newest and the best must be sought or none. 

Much as Mr. Lely has done for Wharton's Law Lexicon^ there 
are points to which his thqugUtfuI care for its future may 
well be given. We are inclined to think that the mere ordinary 
Latin and Fieiich Law plirases which still take up a good deal 
of his valuable space might be excised, having regard to the 
existence of smaller dictionaries which contain them. On some 
of the more importknt questions, on the other hand, we think 
Mr. Lely might give us a little more. Thus, in treating of 
Copyright, he might have followed Sir James Stephen in point¬ 
ing out the practically illusory character of the protection given 
to Lectures by the 5 & 6 Will, IV., c. 76, owing to the 
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cumbrous and little known conditions imposed for obtaining 
that protection, Mr. Lely might, in a future issue, at least refer 
to the Report of the Royal Commission and the Digest by Sir 
James Stephen printed therewith. We should.be pleased if we 
could venture to hope that the new legislation^ recommended by 
the Commissioners, and attempted at different times since their 
Report in the Bills introduced by Lord John Manners and 
Mr. G. W. Hastings respectively, may have been carried before 
the eighth edition shall have become a necessity. In the mean¬ 
while, we thank Mr. Lely for what he has done, and feel sure 
that, under his fostering care, Wharton's Law Lexicon will be still 
more widely known and more generally useful than before. 


Principles of the Common Law. By John Indermaur, Solicitor. 
Third edition. Stevens and Haynes. 1883. 

We are not surprised^ find that a new and revised issue of 
Mr. Indermaur’^^i'iisefufmanual of the Common Law has been 
required within a comparatively short space of time. Changes 
have come over some of his subject-matter in the interval 
which has elapsed since his second edition, and more are clearly 
impending. Thus, it seems not at all unlikely that the fourth 
edition will have to record a change as to the Law of Evidence, 
sliould the reforms in our Criminal Jurisprudence and Practice 
introduced by the Law Officers of the Crown and tlie Home 
Secretary become law, of which there is, perhaps, a reasonable 
probability. These reforms will effect a radical change in 
regard to the evidence of defendants in criminal cases, which 
will deserve, and no doubt receive, Mr. Indermaur’s most careful 
attention. Intended to a great extent for the student, the 
series of manuals, of which the present work forms not the 
least useful volume, has, nevertheless; a direct interest also for 
the practitioner. By a fuller citation of Reports, the author 
has greatly added to the practical value of the present edition, 
and it should be carefully borne in mind by the student that 
the notes often contain tabulated statements,or short resumes 
of the law which must by no means be omitted in the reading. 
Where well-known text writers, such as Byles, or Benjamin; 
Chitty or Campbell have given definitions or drafted a compen¬ 
dious statement of a doctrine of Common Law, Mr. Indermaur 
very rightly places such definition or compendious statement 
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before his reader. And where, as sometimes happens, a Judge 
has uttered his despair of attaining to such a happy consumma¬ 
tion, as did no less distinguished a judge than Lord Coleridge, 
in the recent casf of Marshall v. Green^ our author similarly sets 
forth the acknowledged difficulty. As a clear and practical 
guide, we find .every reason to renew the commendation we 
have before now bestowed upon Mr. Indermaur’s Principles oj 
the Common Law, 


A Selection of Leading Cases in the Common Law. With Notes. 
By Walter Shirley Shirley, B.C.L., M.A., of the Inner 
Temple and North-Eastern Circuit, Barrister-at-Law. Second 
Edition. Stevens and Son. 1883. , 

Mr. Shirley has, we think, greatly improved his book in the 
present enlarged and revised edition. While still clinging, and 
to a certain extent perhaps necessarily so, to the ladder which, 
as he says, helped him to mount—viz., to the tone of “ Joco-seria^" 
with which a well-known living poet is familiarising us—there 
deserves to be recorded a considerable increase in the serious 
element of the work. It is not simply a collection of “ Funny 
Cases'’ or “Happy Thoughts,” and it would be doing Mr. 
Shirley an injustice to suppose this. The Notes are much 
fuller than before, and in bringing them down to date the 
Married Women’s Property Act, 1882, and other recent altera¬ 
tions in the Statute Book have been carefully worked in. The 
Appendices “ A,” of the principal sections of the Statutes 
referred to in the body of the work; “B,” of Equity and Con¬ 
veyancing Leading Cases; “ C,” of Maxims, are all useful 
additions. Of the Common Law Cases, which form 
the subject-matter of the volume, some are, we sus¬ 
pect, capable of an application far wider than any set forth 
by Mr. Shirley. Thus \'e are not at ail sure but what, at 
some perhaps not very distant date, Egerton v. Brownlow may 
not be cited in favour of what is called the “ Nationalisation of 
Land.” If the Crown be, indeed, as is so carefully laid down 
in legal maxim, ^he sole true owner of land in England, and 
therefore we think it may be contended in Ireland, where 
English Law runs, mutntis mutandis^ it is surely in the power of 
such true owner to do with its own what it will, as it is not in 
the power of the tenant, however large his estate, even though, 
as in the case cited, tenant in fee-simple. Time will show, and 
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perhaps Mr. Shirley may give us in his next issue an opinion 
on the further applications possible for the law laid down in 
Egertofi V. Brownlow, The “ curious doctrine ” of Estoppel is 
treated at no inconsiderable lengthy under the Duchess of Kingston's 
case, and Young v. Grote. Mr. Shirley adds the dates of the 
several cases, a very useful feature in such a,book, and he pre¬ 
sents the student with a map, intended to be taken out, and 
hung up, as some men used to hang up the' XXXIX. Articles 
in the undergraduate days, for constant reference. O Fortunatif 
sua si bom norint! 


The Settled Land Act, 1882, with Notes and an Introductory 
Chapter, Precedents, and Forms. By Aubrey St. John Clerke, 
B.A., of the Middle Temple, Barrister-at-Law. W. Maxwell 
and Son. 1882. 

It has been said by some, that, among recent Treatises on the 
Settled Land Act, one at least is not so much concerned with 
explaining the Act, as with defending it from the able criticisms 
of the author of tlie present work. Mr. Clerke, already well known 
by his work on the Conveyancing Acts, has, we think, shown 
a marked improvement in this his latest legal text-book. 
The over-astuteness of counsel to discern loopholes and combat 
difficulties, upon which the late Master of the Rolls has so 
powerfully commented, and whidi offers peculiar temptation to the 
critic of a new statute, is far less conspicuous than in Mr. Clerke’s 
former volume ; and whilst no pains have been spared to indicate 
the road, the reader is not always personally conducted, in modern 
fashion, down every lane and bypath, to show the extent of the 
author’s local knowledge. The introductory chapter is accurate 
and well arranged, and its section as to the effect upon the 
Settled Estates Act particularly clear. Perhaps the special 
value of the book is that the Act with which it is primarily con¬ 
cerned is treated comprehensively as a part of the whole 
structure of land law and conveyancing practice, and not by way 
of monograph, in the now common style of legal publications. 
Considerable attention has been paid to the forms and precedents 
given in Mr. Gierke’s volume, but the forms in connection with 
applications to the Court are somewhat too terse and compressed, 
especially in comparison with the forms since issued by authority. 
The author has resisted the temptation to reprint, on separate 
pages, the whole orpartsofotherrelevant statutes, and has, instead, 
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carefully worked them into the text of his notes. The result is a 
book on which the practitioner can rely as intelligently 
incorporating, in due fusion, both the new statute and the law 
and practice of which it forms part. 


The Liability of'Employers. By W. Howland Roberts, and 
George Henry ^^^ALLACE, M.A., Barristers-at-Law. Second 
Edition. Reeves and Turner. 1882. 

This little volume has reached its second Edition, and we 
can confidently say of the new issue that it is excellent. Messrs. 
Roberts and Wallace deal with an important portion of the law 
of Master and Servant; the liability of the master towards the 
servant in respect of injuries sus.tained by the latter while in the 
employ of the former. This book collects and condenses with 
‘ commendable brevity and lucidity the chief topics of its sul)ject- 
matter, and accurately expounds the law. It is not an annotated 
edition of the Employers’ Liability Act, 1880, but a Treatise 
which deals generally, if concisely, with the law of the rela¬ 
tions of master add servant ; both as affected and unaffected by 
the Act of 1880, and as between the employer and employed. It 
also deals with the relations of the employer and third parties as 
brought about by the acts of those in the service of the employer. 
An Act so important as that of 1880 naturally necessitated the 
devotion of a considerable portion of the work to the elucidation 
of the changes wrought thereby; and thus we find that out of 
the eight chapters into which the book is divided, four are 
appropriated to the Employers’ Liability Act. We would 
suggest to the authors that in another edition it might be 
advisable to print that Act in larger type, and in some more 
prominent position than at present, and not to relegate it to the 
obscurity of small type in the midst of the Appendices. The 
reader might easily master the contents without becoming aware 
that the Act formed an integral part of the work. The aim of 
Messrs. Roberts and Wallace has been to set out first tlie general 
law, and then deal specifically with the provisions of the Act of 
1880, and in this aim we are able to say that they have been 
successful. The authors have the courage of their convictions, 
for whenever they come across a knotty point, whether raised 
by themselves or not, they dre always ready with a solution, 
and that most frequently a good one, and their references are 
generally accurate. 
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The Exchequer Rolls oj Scotlaiid. Edited by George Burnett, 
Lyon King of Arms. VoU. V. and VI. (1437-54 and 1455-60.) 
Edinburgh: H.M. General Register House. 1882 and 1883. 

The publications issued under the direction of the Lord Clerk 
Register of Scotland are not so well knowndn England as they 
should be. The officer of the State who authorises them fills, in 
regard to the Scottish Records, a position analogous to that of 
the Master of the Rolls in this country. But our Scottish 
brethren have managed to get a somewhat longer tether in the 
matter of Prefaces than tlie editors of the Rolls Scries, and the 
consequence is a somewhat greater fulness of detail and minute¬ 
ness of critical narrative which renders the Scottish Scries 
peculiarly valuable and instructive. The volumes now before 
us, forming the latter part of a set of Records of great utility to 
the student of history, are, like their predecessors, edited by the 
successor in office of famous Davie Lyndsay, the Lord Lyon 
King of Anns, a familiar ligurc to many who ])erhaps know 
little more about Scottish heraldry than the fact that Sir David 
Lindsay of the Mount was Lyon King of»Arms. The office is 
one which distinctly marks out its liolder for historical and 
literary studies, and the present incumbent has worthily upheld 
that side of the persona wdiich he fills without neglecting other 
aspects even more directly pertinent thereto. The value of the 
Exchequer Rolls, as of any other such Public Archives, consists 
mainly, of course, in their furiiisliing us witli the dry bones of 
National history. The bones are, in truth, often exceeding 
dry, but Lyon shows in his able and interesting Prefaces, how 
they may be made to live. The payments made out of the 
Exchequer bring us face to face with many a crucial point in 
history and genealogy, and these difficulties are among the 
severest tests of an Editor of such Records. It is not enough 
that lie should be a good readeft of the Records themselves: 
that needs not to be said of the distinguished scholars who in 
each portion of the United Kingdom have devoted themselves 
to this most important work. There is need, besides all this, of 
the combination of the Juridical with the Historical sense, 
as some twenty years ago the two were combined in the 
schools of Oxford. Thus, in the Exchequer Rolls, in the 
volumes now before us, we meet with a genealogical crux, such 
as that of the “ Domina Elizabeth,” wife of Sir William 
Stewart of Dalswyntown (Vol. vi., p. 169; Preface, p. cxiii,), 
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as to whom, if the expression “ Domina Elizabeth ” is to be 
strictly construed in its ordinary mediaeval acceptation, 
it is difficult to say who she can have been. The 
learned Editor is himself unable, as yet, to solve the 
problem; we are inclined to suggest a doubt whether the 
designation is always to be so strictly construed in mediasval 
documents as to absolutely connote blood Royal. It seems 
to us that we have found it more loosely used at times. 
Questions of no small importance for a right apprehension of 
the modes in use at various early dates for denoting the creation 
of the rank of Earl come under the notice of the learned Editor 
of the Exchequer Rolls. Thus in the preface to Vol. v., p. xcvi., 
in a note to the circumstance mentioned in the text, that Sir 
James Crichton, of Frendraught, eldest son of the Chancellor, 
was “ beltit Earl of Moray,” Mr. Burnett takes care to 
point out that while on the one hand, “ cinctura gladii ” was 
in Scotland, as elsewhere, a “ usual ceremony on the erection 
of a new earldom,” it would be “ an entire misapprehension to 
suppose that an Earl was ever made by belting alone.” The 
“ cinctura,” thougPi it occasionally, as a matter of fact, preceded 
the issue of the Charier of Erection, always presupposed it. 
This is a point the more worthy of being brought out that it has 
been the subject, before now, of the very “ misapprehension ” 
from which Lyon King clears it; and it seems very certain that 
the erroneous view, though denounced by John Riddell, 
is still far from being discountenanced by English writers on 
Scottish Peerage Law. 

It would be ear,y to go into many more details, and it would 
be interesting to discuss some of the numerous points in Consti¬ 
tutional Law and History and Peerage Law upon which the 
Scottish Exchequer Rolls throw a vivid light. As an instance 
in point connected with a case which has been much before the 
public, and which is yet fa*" from being laid to rest—the 
controversy concerning the Earldom of Mar—we think it only 
fair to the unquestionable heir of line of the ancient Earls of the 
Celtic house of Mar to point to the entry (Vol. v., p. 235) of 
Lord Erskine’s son, in 1446, as “ Magister de Marr,” a designa¬ 
tion of which the legal significance in Scotland is very strong. 
And the father of that “ Master ” himself granted charters as 
“ Era'l of Mar, Lord Erskine.’* All students of Mediaeval Law 
and History should be grateful to Lyon King for his excellent 
edition of the Exchequer Rolls of Scotland. 
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No. CCXLIX.— August, 1883. 


I.—THE LIABILITIES OF SHIPOWNERS AT 

HOME AND ABROAD. 

^ 1 1 HE Limitation of a shipowner’s Liability for loss arising 
from circumstances connected with his ships, and 
especially with respect to those cases where the loss is 
caused by collision, must be a subject of interest both 
as a question of law and of commerce. 

It may be interesting to state what appears to be the 
argument for and against any limitation, and also what the 
law on the subject is in various maritime States, and how in 
any case it has assumed its present form. 

Speaking generally, the argument for unlimited liability 
is based on the universal truth and equity of the maxims. 
Respondeat superior (4 Inst., 114), and Qiii facit per aliuin facit 
per se (Branch’s Maxims, 5th Ed., p. 179), which, though 
each in fact perfectly general in application, are in practice 
usually applied to cases of Toi t>and Contract respectively, 
but, for the present purpose, may be both paraphrased by 
saying that a shipowner, as employer and principal, 
should be answerable for all the actions of his servants 
or agents in the execution of his business. 

The extreme advocates of the opposite view, without 
adducing any precise rule of law in support of it—except 
^rhaps a very liberal rendering of Ex., ch. xxi., vv. 28-32— 
say that it is unreasonable, where an owner has fulfilled his 
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obligations by taking care to equip and man his ship, and by 
putting a properly qualified person in charge of her, to hold 
him liable for matters over which he can have no personal 
control. 

Our law is at present a compromise between these two 
opposing views, leaving an owner liable to his last sixpence 
for any damage to the cause of which he is privy, but 
limiting his liability in other cases to the arbitrary sum of 
^15 per ton where there is personal injury, and ^8 per ton 
where the injury is to property alone, on every ton of his 
own vessers measurement. 

At the same time there is a remedy nominally for the 
whole amount of damage done against the actual wrong¬ 
doer—the captain, pilot,* or officer of the watch—who gives 
a wrong order, or even the look-out who sleeps, or helms- 
man who puts his helm the wrong way either by mistake or 
by carelessness ; though, whilst there is something tangible 
in the shape of a ship or a solvent owner to sue, 
other persons are seldom actually brought before the Court. 
Still, in some cases, c.g,j when the ship is the property 
of the Crown, and therefore not liable to action at the suit 
of a subject, the captain is always made the nominal 
defendantt though the suit is in fact defended, and the 
damages, if any are found to be due, paid by the 
Crown; and when it is thought that a shipowner may 
escape in consequence of his ship being under com¬ 
pulsory pilotage, where the pilot is fairly solvent, or in 
popular language “worth powder and shot,’* an action is 
frequently brought against him. 

If we seek for the origin of some principle of Limitation 
of Liability of an owner of property for damage done by a 

■ A pilot whose employment is compulsory, usually has his liability limited 
by special statute, to a fixed sum, not, as a rule, exceeding £ 100 . 

t If the Crown were not to defend the action, a curious question of liability 
would arise as to how far the captain of a man-of-war is responsible for the 
acts of his subordinates, in whose appointment he has no voice. 
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servant or agent in the using of that property, or by the 
property itself when not under control, we find in the 
passage of the Mosaic Law, already referred to, a very 
clear indication of it, as follows :— 

Exodus XXI. 

28. “ If an ox gore a man or a woman, that they die: then 
shall the ox be surely stoned, and his flesh shall not be 
eaten ; but the owner of the ox shall be quit.” 

Here the owner of the property doing the damage is 
mulcted in the value of the property, though apparently the 
relations of the person killed get no redress. 

29. “ But if the ox were wont to push with his horn in 

time past, and it hath been testified to his owner, and he 
hath not kept him in, but that he hath killed a man or a 
woman; the ox shall be stoned, and his owner also shall 
be put to death.” • 

30. “ If there be laid on him a sum of money, then he 
shall give for the ransom of his life whatsoever is laid upon 
him.” 

That is, that if the injui^ has been caused by the 
negligence of the owner personally, in the language of the 
Merchant Shipping Act, “ with his actual fault and privity,” 
the owner is liable to pay just what sum the judge decrees 
to the relations, who have a remedy in personam of a most 
practical sort, though this is limited to the case where the 
injury is inflicted on a free man or woman,* in the case of 
servants the liability is limited the verse next but one 
following :— 

32. “If the ox shall push a manservant or a maidservant; 
he shall give unto their master thirty shekels of silver, and 
the ox shall be stoned.” 

If, as is generally believed, the silver shekel was only of 
the same intrinsic value as half-a-crown, this seems indeed 

* Vitae autem in libero homine aestimatio non fit. Grot. De Jure Belli et 
Pads. Lib. IL, ch. xvii., sec. 13. 
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a very small value for a human being, only ^3 155. of our 
money, but it must be remembered that the value of money, 
or its buying power, was enormously greater in those days.* 

In the last 300 years, since the reign of Henry VIII., 
money has decreased in value 1,200 per cent., it taking a 
shilling now to buy what a penny would have purchased in 
those days (Froude, Hist, of Eng., Vol. I., p. 26). 

In the Roman Law, we find at a very early date the 
principle of Limitation of Liability in cases similar to those 
already referred to in the Mosaic Law, as according to 
the testimony of Justinian (Inst. Lib. iv.. Tit. ix.) it was 
one qf the matters already codified in b.c. 450 by the Law of 
the Twelve Tables, with this considerable difference however 
fromthe Mosaic Law,thatthe latter, as we have seen, only re¬ 
ferred to cases where there was no scienter on the part of the 
owner as to the viciousness of the beast; the latter extends to 
all cases, as for example, “ si eqiins calcitrosus calce pcrcusserit, 
aid bos cornupcterc solitns pelierit," (if a kicking horse should 
kick, or an ox in the habit of using his horns should gore,) 
and the principle was extended by the Lex Aquilia (467 
A.U.C., or about 287 n.c.) to cases in which the damage was 
done by the actual personal contact of a slave or person not 
sui jurisf and was subsequently further extended to other cases 

• For example, David bought from Araunah, the Jebusite, a threshing floor, 
the site of which was large enough to build the Temple upon, and some oxen, 
with their implements, for 50 shekels 5s. According to the account of the 

matter in II. Sam. xxiv.,24, though according to the account in I.Chron. xxi., 25, 
which by the internal evidence of I. Chap, ix., was compiled after the 
Babylonian captivity, the price is stated at 600 shekels of gold, ;^i,095of our 
money. The two accounts may possibly be reconciled on the hypothesis that 
when the account in the Book of Samuel was written (circa B.c. 1000) the 
buying power of 50 shekels was equivalent to that of 600 shekels when the 
Book of Chronicles wa.s composed (circa b.c. 500), though the method 
of reconciliation suggested in the Speaker’s Commentary is more satisfactory, 
t.«., that the first 50 shekels are golden ones^;^! i6s. 6d. each, and therefore 
5s., and the latter are silver shekels in value, though In fact*' of gold by 
weight ’* -• to about £ 7 $. 
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where there was no personal contact. But between the 
time at which Gains composed his Commentaries, circa 200 
A.D., and that of the Institutes of Justinian (a.d. 529), 
public opinion, enlightened by Christianity, had effectually 
protested against the iniquit}'' of encouraging the head of a 
family to clear himself of liability for* the acts of the 
members of his family by surrendering the unfortunate cause 
(Inst. Lib. iv., Tit. viii., sec. 7) : 

In considering the question of the Aquilian Law and the 
Noxal Action it will be seen that there is a close resemblance 
between them and the present law of Limitation of Liability 
of Shipowners, as the Lex Aquilia gives the right to recover 
the damage, and the Noxal Action is practically a plea for 
limitation of that damage to the value, not it is true of 
the ship, but of the servant or slave in charge of the ship, 
on the ground that the owner had no^ control over him, 
that is, had no privity with the wrongful act that caused 
the damage. 

That the Aquilian Law applied in cases of damage by col¬ 
lision is abundantly clear fronj the extract from the Digest 
(Dig. ix.. Tit. ii., Ad Legem Aquiliam, Fr. 29), given in 
Pardessus, Vol. I., p. 94. 

Sec. 2. “ Si navis tua impacta in meam scapham damnum 
mihi 'ledit, quassitum est quae actio mihi competeret. Et 
ait Proct lus, si in potestate nautarum fuit, ne id accideret, 
et culp^ eorum factum sit, lege Aquilia cum nautis agendum; 
quia parvi refert, navem immit^endo, aut scrvaculum (ser- 
raculum) ad navem ducendo, an tua manu dederis, quia 
omnibus his modis per te damno adficior ; sed, si fune rupto, 
aut, cum a nullo regeretur navis incurrisset, cum domino 
agendum non esse. 

Sec. 4. “ Si navis alteram contra se venientem obruisset, 
aut in gubernatorem, aut in ducatorem, actionem cornpetere 
damni injuriae Alfenus ait, sed, si tanta vis navi facta sit, 
quae temperari non potuit, nullam in dominum dandam 
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actionem: sin autem culpi nautarum id factum sit, puto 
Aquilise sufficere.”* 

t 

* The exact meaning of this passage has been discussed from the days of 
Bynkershoek to the present time. 1 have, on a former occasion, paraphrased 
it thus 

Sec. 2. ** If your vei^sel fouling my boat, damages it, the question arises 
what is the nature of my action against you ? Proculus is of opinion that if 
the sailors could have avoided the accident, and that it happened by their 
default, that an action under the Aquilian Law lies against the sailors, because 
it is immaterial, wnether you do the damage by the impact of the ship itself 
or by a steer-oar drawn after the ship, or with your own hands, as in each case, 
I suffer damage by your act. But if the other vessel fouls yours because she 
has broken adrift from her moorings or'when she is out of command, you have 
no action against the owner.'* 

Sec. 4. If one vessel should run down another coming towards it, an 
action for the injury sustained lies against either the master or helmsman, so 
says Alfenus, but if the ship had so much way on that it was not possible to 
avoid the collision, nq action lies against the owner, but if it has been caused 
by the default of the crew^ I consider that an action under the Aquilian Law 
is the proper remedy.” 

A rendering sufficient for the matter then under consideration. But on the 
question of liability the difficulty arises as to whether in the first instance 
given in each section the action is against the wrongdoer alone as distin¬ 
guished from the shipowner, and in the latter case of sec. 2, whether 
the word ” non ” is not altogether an unwarranted interpolation. (See 
Bynkershoek, Obs. Jur. Rom., L. iv., c. xvi., Qu^est. Jur. Priv., L. iv., 
c. xviii. Franc. Stypmann, Jus Maritimum, c. xix., ss. 13—25.) That 
view which seems least to strain the natural interpretation would appear to be, 
that in section 2 we have the view of Proculus as to the law, which is, that if 
any person was guilty of negligence, he alone is liable and personally, and 
if the accident was what we call inevitable or by “ force majeure,” whilst it is 
clear there could be no action againrt a member of the crew, it is only neces¬ 
sary to state that there is none against the shipownei (see River Wear Com¬ 
missioners v. Adamsonf 2 App. Ca. 743). And that in section 4 we have first the 
opinion of Alfenus agreeing with that of Proculus on the first point and silent 
on the second, possibly because it had not been submitted to him, and then in 

« It 

the latter part of the section the view of the compiler of the Digest himself 
taking a more general view than either of the others, and not looking to any 
Bpecial causes of damage, but practically agreeing with Proculus on both 
points, though both he and Proculus adopt a view of inevitable accident, much 
in accord with that of continental nations but considerably more liberal than 
that of the English law at the present time, which would probably enquire 
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From which also it appears from the alternative expression 
used, that if the action would lie, it might be brought 
against the crew (cum nautis) generally, the master 
(gubernator), the pilot (ducator): if these {ormer weresui juris 
the owner would be excused, unless the wrongful damage 
were done in pursuance of his direct orders, as his 
agents; if they were not sui jurist he would be excused from 
any liability on pleading the Noxal Action, and surrendering 
the wrongdoer. This view seems consistent with all the 
examples in Just. Inst., L. iv., Titt. 3 & 5. The subject 
now naturally divides itself into two parts ; (i) The liability 
of an owner for the actions ; and (2) for the contracts of his 
master; and having considered the curious analogy of* 
the Noxal Law, we must dismiss it from our minds, 
except in so far as it shows a tendency in Human Law to 
mitigate the severity that absolute justice sometimes causes 
—summum jus fSwnma injuria —but as the “domestic institu¬ 
tion *’ has, so far as British ships are concerned, ceased to 
exist, we are thrown back on the relations between the owner 
and freemen, his agents an(| servants indeed, but who are 
sui juris. We have seen that by the law of Rome the 
owner would be liable for what was done in pursuance of 
his orders, or with his privity, and as to third parties, he 
holds out his master as his agent to make all the contracts 
customary for the person in charge of the ship, he becomes 
liable on such contracts, e.g.^ on Bills of Lading, but he 
would not be liable for the ^cts of such persons, done 
without his orders, and outside their duty. 

Now in the case which comes most frequently before the 
Courts—collision—it certainly can never be any part of a 

why the rope or cable carried away ? how it vTas secured ? and whether 
it was of good quality ? and why the ship was left without anyone in charge 
of her ? and how it came about that she was going at such a speed that her 
way could not be reduced in time to avoid a collision ? All which questions 
might, however, , in easily conceivable circumstances, be answered satis- 
factorily. 



362 THE LIABILITIES OF SHIPOWNERS 

master’s duty to disobey the regulations, and run down 
another ship, but whereas by the Roman Law, as we have 
seen, the responsibility in such case would remain with the 
master or helmsman, or officer of the watch, that is, with 
the author of the mischief, the Common Law of England 
maintains that an employer ** is responsible for the wrongful 
act of his servant, even if it be wilful or reckless or malicious, 
provided the act is done by the servant within the scope of 
his employment, and in furtherance of his employer’s 
business, or for his employer’s benefit (Httzzey v. Fieldy 2 
Cr. M. & R. 440), but if the servant at the time he does 
the wrong, is not acting in the execution of his master’s 
business and within the scope of his employment as his 
servant, but is carrying into effect some exclusive object of 
his own, the master will not be answerable for his act ” 
(Addison on Torts, 4th ed., p. 24); and though from the 
nature of the case no very exact application of this principle 
of the Common Law can be found as bearing on collisions 
between ships, a very close analogy may be drawn between such 
collisions and those of carriages, and from such cases we learn 
that an accident caused by a coachman negligently driving 
his master’s carriage on a route selected by himself for his 
own purposes, and which was not the best and most natural 
one, but nevertheless led to a terminus to which he was 
bound to proceed on his employer’s business, was so far acting 
** within the scope of his employment, and in furtherance of 
his master’s business ’’ as to ^render his master responsible 
for the consequences {Joel v. Morisoitj 6 C. and P. 501). 
But if he was driving on his own business his master is not 
liable even if the coachman has, in course of his drive, 
executed some of his master’s business, (Rayner v. Miichell, 
2 C.P.D. 357), and again, that if the coachman wilfully or 
maliciously causes the accident the master will not be re¬ 
sponsible, even if at the time the coachman was engaged on 
the master’s business, as such wilful or malicious act is 
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not within the scope of his employment (McManus v, Crichett, 
I East 106). Adapting these three leading principles to the 
case of ships, we arrive at the conclusion that at Common 
Law the shipowner would be liable for a collision 
caused by negligence of his servants, so long as the 
ship was proceeding on her voyage, even*if, for purposes 
of his own, the master was not pursuing the most direct 
or customary route, but he would not be liable for injury 
caused by a collision when the ship was pursuing a voyage 
unauthorised by him, e.g., if the crew had forced the 
captain to give up his voyage^ and were bringing the ship 
back in spite of his wishes, and without necessity, or 
probably if the captain was barratrously deviating from his 
voyage neither would he be liable if the captain wilfully 
and maliciously ran down the other ship as, for example, 
if to prevent her passing him to windward, "he maliciously 
hauled his wind as she was passing, and so ran her down, 
or wilfully refused to give way when it was his duty 
to do so. There is abundant authority for the first 
proposition in the every-day 4)ractice of the Courts both 
of Common Law and Admiralty, and for the last several 
cases (The Druid^ i W. Rob. 391; The Ida^ Lush. 6 ; The 
Underwriter argument, 36 L.T. Rep. N.S. 159), whilst for the 
second there is no direct authority in cases of Maritime 
collision. Whilst, however, admitting that this view of the 
law would probably be acted upon at the present day as 
binding in all Courts in this cc^antry, it is by no means 
certain that the law administered originally in the Courts of 
Admiralty was not more nearly akin to the Roman Law 
above referred to, though in consequence of the special 
provision of arrest of the res, and proceedings against 

* The recent case of the Ferret {Phillips v. *ihe Highland Rail. Co., 8 App. Cas. 
329), shows that an owner’s responsibility on his master’s contract with 
seamen for wages continues even when the ship has been stolen, if the seamen 
remain on board and are not participes criminis. 



364 THE LIABILITIES OF SHIPOWNERS 

it, the owner, when the ship remained afloat, was obliged 
to come in and, as it were, adopt the acts of his 
master as his own. Thus—“The Torts of the master 
cannot be supposed to hypothecate the ship; nor, in my 
humble judgment, in strictness of speech, to produce any 
lien on it. Ho\^, then, is the ship forfeited and lost to 
the owner by his captain’s misconduct ? In my appre¬ 
hension only in this collateral way, that it is (agreeably to 
the practice of the Roman Law as to its own citizens, 
extended by the modern maritime law to foreigners) arrested 
until he gives bail or fide jMSsore, and sold for defaults and 
contempts if he will not appear.” (Brown’s Adm. Law, 143.) 

Bynkerskoekt speaking of the general maritime law in his 
time, though he admits a difference of opinion, throws all 
his weight on the side of this view. He says :— 

“ But I, whatever others say, would not make bold to 
assert that if the damage is done by the fault or fraud of 
the master, restitution can be had from the owner. On this 
head reference should be made to the Decrees of Law 
which I have set out at length in Book L, chap. 19, of the 
Questions of Public Law, and by them it is established 
that the shipowner is bound by the acts of his shipmaster 
indeed, but not by another act than that which has been 
assigned to him to do. Ulpianus gives many examples of 
this (L. I., sec. 12, Para, de Exercit. act.) Now everything 
which is assigned to him to do is so assigned by mandate 
expressed or implied, and if the master goes wrong whilst 
in the execution of his mandate, the shipowner is liable 
also. But as it is no part of his mandate to run down 
other ships by fraud or fault, if he does so, he himself, not 
the shipowner, must pay for the damage he has done.”^ 

• ••Egovero, quicquid alii dicaiit, non ausim adfirmare, si dolo vel culpa 
magistri damnum datum sit, id ab exercitore esse resarciendum. Repetenda 
in hanc rem sunt Decreia juris, quae prolixe exequutus sum Lib, /. Quasi, 
yur., Publ.f c. zg, etex iis constabit, ex &cto quidem magistri teoeri exerci* 
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Loccenius also writing on the subject, a.d. 1674, agrees with 
this view. He says :— 

If a ship damages or sinks another vessel by coming into 
collision with it in consequence of having unfit tackle, 
whether because they were not properly secured or im¬ 
properly fitted, or because she has been sfint to sea without 
a proper officer to direct her course, an action of damage 
against the owner is the suitable remedy given, if he has 
shipped too small a crew to man her, but if the owner was 
free from blame, the action must be brought against the 
master of the ship, whether the cause of the damage was 
that he choose an unfit crew or was guilty of personal 
negligence, because in either case his default was the cause 
of the damage, but that constitutes a default which a 
person is able to avoid by taking due care and which he does 
not avoid, and special care and superintepdehce is demanded 
from a shipmaster.” Then after stating that Mithridates put 
one of his admirals to death, notwithstanding the plea of 
inevitable accident, he proceeds, but if in the darkness of 
night, or a fog, the ship becomes unmanageable in con¬ 
sequence of the darkness of the weather (a fact which must 
be proved on oath), no action is given against either the 
master or owner, because in that case the violence is done 
against their will by a cause beyond their control. Again, in 
some cases the owner and master can both clear themselves 
from default, but not the crew or the officer of the watch 
or the pilot, and then an actioi\ for the damage should be 
commenced against these latter. But by the Maritime Law of 
Wisby, and by the Statute Law of many nations, one-half 

torem, sed non ex alio facto, quam cui praepositus c^t, ut variis exemplis id 
illustrat Ulpianus in L. sec. 12 Para, de Exercit. act. Omnis praepositio eBt 
ex Mandate, sive expresso, sive tacito, aut si quid delinquat magister, 
dum id mandatum exsequitur, etiam exercitor tenetur. £i autem mandatum 
non est aliorum naves dolo vel culpa obruere, quod si fecerit, ipse damnum, 
quod dedit, luat, non exercitor.*’ 

Bynkershoek, Quaest. Jar. Priv. L. iv. c. xxiii. 
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of the damage is decreed to be paid by the damaging ship 
to the damaged one, if the damage happened without any 
fault of the owner, and he is able to prove it by oath, the 
damaged party bearing the other half of the loss himself, 
but that half and half rule is only used in consequence of 
the difficulty of proving default. By the Law of Sweden 
one-third part of the damage is given if it was the result of 
accident not default. But it is to be understood that the 
Swedish Law deals with a case when some slight oversight 
not a clear default caused the accident. 

On the other hand no one is or ought to be bound to make 
good damage the result of pure accident. This is shown by 
the words of the Swedish Code (Bor androm fkada, &c.), 
which signify the act of injuring, but scarcely include a 
clear default. But if the injury is caused by the fault of the 
owner, and the injured party is able to prove the fact, and 
at the same time is able to clear himself of all blame, in that 
case the owner of the ship is bound to make good the whole 
damage.” (Joannis Loccenii De Jure Maritime, L. i6 III., 
c. viii., sec. ii.) 

The original, which has been translated above, is as 
follows:—‘'Navis funibus invalidis ruptis aut non bene 
alligata, aut non ita gubernata, ut debebat, aut absque 
ductore in mare immissa, si aliam navim incurrendo ei 
damnum dederit, vel earn depresserit; actio damni dati 
contra exercitorem competit, si navim minus idoneis 
hominibus commiserit. Si y,ero exercitor fit extra culpam, 
adversus magistrum navis datur actio, vel quod non idoneos 
ministros elegerit, vel incuria ipse quid admiserit, unde 
damnum datum est, quia est damnum culpa datum. Culpa 
autem est, quod, quum a diligente provideri potuit, non est 
provisum. A magistro navis autem praecipua diligentia et 
inspectio requiretur. 

“ Mithridates rex Ponti navarchum, qui Chia navi regis 
navem prastoriam incurrerat laeseratque, capitis poena 
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adfecit. Quamvis navarchus vim tempestatis obtenderet, 
tamen ilium hoc potuisse et debuisse prsecavere, si 
prudentius rexissit navini, cumque per ;nsidias hoc fecisse 
rex existimavit; uti refert Appianus in Mithridat. 

Si vero noctu aut ccelo turbido per te’mpestatem tanta 
vis navi facta sit, quae temperari non potuerit (quod testibus 
aut juramento adseret) nulla in magistrum aut dominum 
navis danda est actio, est enim hoc invitum per violentiam, 
cuius principium est extra patientem. Aliquando etiam 
dominus vel magister navis potest carere culpi, non vero 
nautae, aut gubernator navis, aut ductor; et tunc actio 
damni dati contra eos instituitur. 

Alias legibus maritiinis Wisbyens. (Artt. 27, 50, 70) et ’ 
multorum popularum statutis dimidium darnni dati 
priestatur laesze navi a lasdente, si absque culpa domini navis 
damnum accident, idque jurato adseverarc posset, alterum 
damni dimidium fert ipse lasus, damnum autem tale dividi 
quoque solet ob culpse probandas difficultatem. (Grot, de 
Jure Belli et Pacis, Lib. II., ch. xvii., sec. 21).* Jure Sued, 
est pars tertia damni dati, si casu non culpA factum sit 


• Grotius, de Jure Belli et Pacis, Lib. ii., ch. xvii. (Whewell’s Translation). 

Sec. 20. (2) Nor if either soldiers or sailors, contrary to command, do any 
damage to friends, are the kings liable; which has been proved by the testi* 
mony both of France and England: that anyone, without any fault of his 
own, is bound by the acts of his agents, is not a part of the Law of Nations ; 
by which this controversy must be decided, but a part of the Civil Law; nor 
of that in general, but introduced against sailors and certain others, for 
peculiar reasons. And sentence was givt^ to that effect by the Judges of the 
Supreme Court, against certain Pomeranians; and that according to the 
precedent of a similar cause, adjudged two centuries ago. 

Sec. 21. It is to be noted also that the rule, that if a slave (mancipium) or 
any animal cause damage or loss, it creates a liability in the Master, is also a 
creation of Civil Law. For the Master who is not in fault is not liable by 
Natural Law: as also he is not whose sjiip, without any fault of his, damages 
another’s ship: although by the laws of many nations, and by ours, the 
damage in such case is commonly divided, on account of the difficulty of 
proving where the fault lay. 
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(c. 9, Jur. Naut. Sued, ubi vide*) quid porro ad hoc 
requiratur. 

Existimandum vero, legem Suedicam hie non latam 
culpam, sed levem quae casum praecesserit intelligere. Alias 
damnum mere fatale nemo praestare potest aut debet. Hoc 
innuunt verba (d. c. Bor androm fkada, &c.), qua; actum 
nocendi significant, licet baud lata culpa intervenientem. 
Si vero culp^ domini navis damnum datum sit, idque laesus 
probare, et se ipsum ab omni culpa purgare possit; eo casu 
dominus navis totum damnum solus sarcire tenetur.*' 

If this be a correct view of the Maritime Law, it is 
obvious that any law or custom which makes an owner 
liable for all acts of his master done without any fault 
or privity on the part of the owner, whether to the full 
value of his ship or a fixed rate per ton, is so far from 
being a limitation of his liability a very great extension of 
it, but yet one of which we see indications in the Maritime 
Laws of the Northern nations, as quoted by Loccenius, and 
which was most natural to arise, from the difficulty of proof, 
not only of who was to blame, but also, where a ship was 
in a foreign port, the difficulty, if not impossibility, of 
ascertaining whether the person in charge of her was or 
was' not actually her owner; and no doubt, in the earlier 
days of navigation, the master was more frequently owner 

• The passage referred to is Tit. VIL, ch. ix. of the Storthing Lagh of 
Sweden (Pardessus, Vol. III., p. 129), and may be rendered as follows:— 

It may happen that damage is done to a vessel by accident, without any 
premeditation—(the original is Medh'Wadha och elgh medh Wilia, which 
Pardessus translates, sans dessein pr^medit^, but would appear to be better 
rendered into English by mishap, and not of his own will) ; for example, if a 
ship runs against the cable of another vessel and carries it away, or if it loses 
its anchor by being suddenly brought up; the doer of the damage shall pay a 
third of it, and be free from making further amend, provided that the fact of its 
being an accident, and that there was no intention to do damage is established 
by the declaration of six men. 

Section i. If any life has been lost in consequence of the event, the person 
causing it shall pay 40 marks. But he shall be condemned or absolved 
according as 12 men declare that the accident was the result of an intention to 
hurt or of a pure chance. 
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or part owner than at the present day; * anyhow, he would 
have the ship in his apparent possession or control, and 
the executive of the place where the case was tried would 
not unnaturally first arrest the ship, his apparent property, 
and also means of escaping judgment, ’and then issue 
execution for the judgment against it, leaving him to settle 
his accounts with his owner, if he was in fact only a master, 
on his return home. 

This is pretty clearly expressed in the Hanseatic Mari¬ 
time Code of 1614. 

Title X. 

Art. 11 . If a ship is lying in harbour or in a roadstead 
and another ship under sail sinks her or does her damage, 
then if it was caused by the want of skill or negligence of 
the master, then the master who has done the damage 
is bound to make it good out of his own money and 
out of whatever property he may have; but if he has 
not enough, then the residue is made good out of his 
ship, whilst the cargo belonging to merchants is clear. But 
on the other hand, if the accident were inevitable, each 
ship is bound to repair the joint damage according to the arbi¬ 
tration of experts,t and again, in the French Ordonnance de la 
Marine, of 1681, Valin in commenting on the passage con¬ 
cerning damage (Liv. IIL, Tit. vii., Art 2), which is as 
follows: “SitoutefoisTabordageavoit^t^faitparla faute de 


The Custom of the later Ages has been such, that few have gone out in 
that Condition”—as Masters of Ships—“bat those that have commonly had 
Shares or Parts in the same vessel” (Dom. of the Sea, and Ed., p. 443. 
Molloy dejure Maritimo, a.d. 1707, p. 221). 

t Wann ein Schif in dem Haven oder auf der Reyde lieget, und ein ander 
Schif, welches unter segel ist, laufft dasselbige in Gntnd, oder thut ihm sonst 
Schaden, geschicht es aus Unvorsichtigkeit und Versaeumnis des Schiffers, 
der SchifTer, welcher den Schaden gethan hat, soil denselben mit seinem 
eigenen Gelde bezablen, so weit sich seine Giiter erstrccken ; Hat er aber das 
Vermoegen nicht, so soil das Schif den Schaden abtragen, und das Kaufmann*s 
Guter frey seyn. Geschicht es aber aus Noth, sollen beyde Schiife den Schaden 
bessern, jedoch nach guter Leute Erkoentnis. 
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I’un des inaltres, le dommage serarepar^ par celui qui Taura 
caus6,'* admits indeed, that at that time, in consequence of a 
previous provision (Liv. IL, Tit. viii., Art. 2), the ship and 
freight were liable, yet in reference to the latter article, 
which is as follows: “ Les proprietaires de navires seront 
responsables des.faits du maitre ; mais ils en demeureront 
d^charg^s en abandonnant leurs batiments et le fret,” says, 
when the obligation is peculiar and personal to the master, 
a direct action and execution is only given against him, as, 
for example, to carry out the terms of a Bill of Lading, to 
answer for his own acts, errors or offences. Any other 
judgment can only be executed against the proprietor, or 
what is the same thing, if they are against the master, can 
only be so in a qualified sense as representing the owner, 
as far as the value of the property he has in his possession 
belonging to thci latter, 

I would also add to this that the use of the word seront 
in the future tense appears to be strong evidence that, 
previous to the passing of the Ordonnance, it had been at 
least very doubtful whether an owner had been responsible 
at all for the acts, as distinguished from the contracts of 
his master, for these latter, he had been, as already observed, 
responsible to his last shilling. 

And indeed, there is a difficulty in reconciling Valin’s broad 
statement under the first Article cited above, that the 
owner is liable for a collision caused by the master’s act, 
with the limitation he puts upon the natural interpretation 
of the second. 

Again, in the Danish Code of 1683 (which is still in force, 
though now under consideration), we find a similar provision 
that the remedy is “ against the captain, and if he is not 
sufficiently solvent then against his ship (Bk. IV., ch. iii., 
Art 4),” 

The first indication that I have been able to find in any 
of the earlier Codes of Maritime Law of the owner’s 



AT HOME AND ABROAD. 


371 


liability being definitely recognised and at the same time 
limited, is in the Ordinance of Rotterdam (1731) where 
it is laid down, “ That the owners shall not be answerable 
for any act of the master done without their order any 
further than their part of the ship amounts to/* Though 
previous to the passing of the first Limitation of Liability 
Act (1734), the law marine had come to be understood in 
this country to be that the owner was liable to any extent 
for the acts of his master. Thus, in the “ Dominion 
of the Sea,” written in the reign of Queen Anne, we find 
(p. 443) 

“ In the preferring therefore of a master, his ability and 
honesty are to be considered, since on him rests the charge 
not only of the vessel but of the Lading ; their very Actions 
subjecting the owner to answer for all damage that shall be 
done or occasioned by him or his Mariners, both in the Port, 
or at Sea, to the Lading or Goods of the Merchants or Laders; 
and they are made liable, as well by the Common Law of 
England as the Law Marine.” (See also Abbott on 
Shipping, 5th Ed., Ch. v., aqd The Dundee^ 1 Hagg., Adm. 
Rep. p. 120.) 

From 1734, several statutes have been passed in this 
country, regulating the liability of shipowners. 

The first, in the year 1734 (7 Geo. II., ch. 15) though 
passed on the petition of Shipowners of the Port of London, 
with a special view of limiting their Liability to the value of 
the ship, freight and appurtenances, in cases of em¬ 
bezzlement or robbery by master and crew, appears to go 
further, and also to include in general terms any loss or 
damage, as, after specifying these special forms of loss, it 
goes on to say, ** or for any act, matter or thing, damage or 
forfeiture done, occasioned or incurred from and after the 
said 24th day of June, 1734, by the said master, or mariners, 
or any of them.” 

The avowed object of this and the next, and presumably 

26 
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of the subsequent statutes, was to prevent “ merchants and 
others*’ being “greatly discouraged from adventuring their 
fortunes as owners of ships and vessels, which will necessarily 
tend to the prejudice of the trade and navigation of this 
kingdom,” and no doubt this was true so far as the special 
mischief against' which the statute was directed was 
concerned, and as regards the shipowner’s interest, but 
hardly applies with equal force in the more general case of 
loss by collision, as in that case the estimation of loss is 
not in proportion to the value of the shipowner’s property 
which is injured, but of that which does the injury, and is in 
any case clearly against the interest of the shipper, and 
therefore scarcely in accord with the general spirit of recent 
legislation, which, since the repeal of the Navigation Laws, 
has left shipping pretty much to look out for itself in other 
matters, on the supposition that the best way to encourage 
trade is to induce merchants to ship goods, which ships will 
always be found ready to carry. 

The next statute in point of time was 26 Geo. III., c. 86 
(1786), the preamble of which contains these words:— 
“ Whereas it is of the utmost consequence and importance 
to the general welfare of this Kingdom to promote the 
increase of the Number of Ships and Vessels, and to prevent 
any discouragement to Merchants and others from being 
interested and concerned therein,” extends the principle of 
Limitation of Liability to value of ships and freight, to 
cases of robbery by personas other than the crew, and gives, 
sec* 2, an absolute immunity in cases of loss by fire. 

The next was 53 Geo. III., c. 159 (1813), which expressly 
extended the Limitation of Liability to the consequences 
of “ any act, neglect, matter or thing done, omitted or 
occasioned without the fault or privity” of the owner, 
“ who may happen to carry goods, wares, merchandise or 
other things laden or put on board the same ship or vessel, 
or ... . may happen to any other ship or vessel, or to 



AT HOME AND ABROAD. 


373 


any goods, wares, merchandise or other things being in or 
cn board of any other ship or vessel,” and therefore clears 
up any doubts as to loss or damage by collision (pace Potts 
V. Pollock & Co., 15, S. 579 Sc.); and also, sec. 5, expressly 
excludes the owners of lighters and river craft from the 
benefit of the statutes, which had already been done by 
the Courts in interpreting the previous statutes (Hunter and 
Co. V. McGowen and Others, 1 Bligh, 573).* 

6 Geo, IV., c. 125, ss. 53, 54, relieves an owner from all 
liability for loss sustained in consequence of no pilot being 
obtainable, and limits the liability to the value of ship 
where his services could have been obtained but were 
refused by the master. 

The Merchant Shipping Repeal Act, 1854 (17 & 18 Viet., 
c. 120), repealed all the enactments limiting Liability ; the 
earlier ones (7 Geo. II., c. 15; 26 Geo IIL, c. 86, and 53 
Geo. III., c. 159), by sec. 14, from the nth August, 1854; 
and the last (6 Geo. IV., c. 125), by the joint operation of 
Sc. I,, and ss. 3 & 4 and of the Merchant Shipping Act, 
1854 (17 & 18 Viet., c. 104), sec. 3, from ist May, 1855; 
and from the earlier of these dates brought into immediate 
operation the new Regulation as to Limitation of Liability, 
already enacted by the Merchant Shipping Act, 1854, 
Part IX. 

As the avowed object of the earlier statutes was to 
encourage British Shipping, it is not unnatural that these 
benefits should have been confined to British ships. But 
notwithstanding the change of policy in the country, the 

* Apart from the general question of Limitation of Liability, it may be a 
matter of doubt whether any limitation should apply in cases of loss of life, 
more especially in river passenger steamers. It is difficult to distinguish on 
principle the case of a passenger vessel carrying 600 human beings from 
Gravesend to Woolwich by water and a railway train doing the same thing on 
the immediately adjacent shore. Yet the owners of the former, perhaps a 
vessel of 200 tons, would not be liable for more than ;£‘3,ooo in the aggregate ; 
the latter might well find their liability amount to 30,000, or even to £yy>tQoo. 

26^-2 
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Courts of Law held that the benefits of the enactments of 
1854 were so confined. That is, (1) that the Act had 
no application in a case of collision between foreign vessels 
on the high seas, though tried in this country {Cope v. 
Dohertyf 4 Kay & John., 367)'; (2) that in case of a collision 
between a British’and Foreign vessel within the three miles 
limit of the coast of England, the Act applied to the 
British ship {General Iron Screw Collier Co. v. Schurmann^ 
I John. & H., 180); and (3) that in one between a British and 
Foreign ship on the high seas it did not apply to the 
foreigner {The Wild Ranger^ Ljushington, 553). It remained 
undecided whether, under that Act, a British shipowner 
could limit his liability for a collision with a foreigner on 
the high seas outside the 3-mile limit, though it is true 
a strong opinion to the contrary was expressed by Lord 
Hatherly (then** Vice-Chancellor Wood) in the cases of 
Cope V. Doherty and G. S, Collier Co. v. Schurmann. 

By sec. 503 of the statute now under consideration, the 
owner was fiee from all liability for loss by fire, and also 
from all liability for loss by robbery, &c., of “gold, silver, 
diamonds, watches, jewels, or precious stones “ the “ true 
nature and value of which “ was not declared. 

By sec. 504, his liability was limited to the value of ship 
and freight for any loss or damage to person or property on 
board the ship itself or any other ship, with the proviso that 
such value was to be reckoned at not less than ^^15 per re¬ 
gistered ton, in case of loss of life or personal injury to a 
passenger. In all cases, to entitle the shipowner to the 
Limitation of Liability it was necessary that he should be free 
from personal blame in the matter. 

Under this statute, as under all the previous ones, the 
value of the ship was to be ascertained at the moment 
anterior to the collision {Brown v. Wilkinsonj 15 M. and W., 
391). The Law was again altered in 1862, by the Merchant 
Shipping Act Amendment Act ^25 and 26 Viet., c. 63), which 
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repeals sec, 504 of the Merchant Shipping Act, 1854, and 
enacts in its place sec. 54, which, probably on account of the 
apparent want of equity in the different treatment of British 
and Foreign ships under the former statutes, applied to 
“the owners of any ship whether British or Foreign,” 
instead of to “ any sea-going ship,” which had been held 
not to cover a foreign sea-going ship, out of British juris¬ 
diction at all events, and made the limit of liability, ^8 
per registered ton of the injuring ship so far as property 
was concerned, and 15 per ton in case of personal injury 
or loss of life. 

Notwithstanding the fact that this last amendment of the 
law was made in the interest of foreigners, its incidence on 
foreigners has been bitterly complained of as an infringe¬ 
ment of the International principle of reciprocity (see 
correspondence on the case of the Amelia Marie de 
Brabant [Browning and Lush,, 151, 311] in Wendt on 
Maritime Legislation, pp. 23—40, and also on more 
general grounds (La Responsabilit^ des Propri^taires de 
Navires. Courcy, Paris), though if the principle of limitation 
is admitted at alias a function of the ship doing the damage, 
it certainly would appear more equitable to all parties that 
this should be at a fixed value, and not dependent 
on the further question of what was the value of the 
internal fittings of the injuring ship, or the depreciation 
in value caused by her own self-inflicted damage. 

Since 1862, the Statute Law has remained, as already 
observed, unaltered on the subject, but a very noticeable 
change is rapidly being effected in its operation in con¬ 
sequence of shipowners bringing themselves under the 
operation of the Companies Acts, and incorporating 
themselves as a limited company for the ownership of each 
particular ship, and also from the operationof the Law of 
Mortgage. 

To treat of the first method. It is believed that it was 
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inaugurated as a result of a case of damage in which a 
vessel, in the act of being launched, the Andalusian, ran into 
and damaged a vessel called the Angerona, as the latter was 

in tow in the River Mersey. The action was tried on July 7th, 

* 

1877, when the Andalusian was found alone to blame 2 P.D. 
231), and subsequently on July 30th, 1878, the Court of 
Admiralty decided that the owner of the Andalusian was not 
entitled to limit his liability for the collision to per ton, 
or at all, because the Andalusian was at the time of the 
damage being done not yet registered, and therefore not 
such a ship as, having regard to various provisions in the 
Merchant Shipping Acts (17 & 18 Viet. c. 104, ss. 2x9, 
106, 516; and 26 & 24 Viet., c. 63, s. 54), came within the 
limitation section (3 P.D. 182). 

The launch at the time was a mere shell, without machinery 
or fittings, and ptobably not worth more, in fact, than £S 
per ton, whereas the damage done to the Angerona and her 
cargo much exceeded the amount of the value of the 
Andalusian (nearly 14,000) calculated at that rate. 

Soon afterwards, and probably to avoid such a catastrophe 
for the future, the ships up to that time owned by the 
- owners of the Andalusian, appeared as each owned by a 
separate limited company. 

Probably the advantages of this system to the shipowner 
will be best seen by an example: There are two ships of 
similar value on the stocks, each say 1,000 tons register, 
and worth ^20,000. The one (A.) is bought by 8 gentlemen 
who register themselves as a Limited Company under the 
title of the S. S. A. Co., Limited, capital 3^20,000 in shares 
of ^10 each, of which each member holds 250; the other, 
the (B.) is bought bj^ 8 other gentlemen in equal shares, who 
are each the registered owner of J or g'lith shares in the 
ship. 

Each ship loads a cargo worth, say again 3^20,000, and 
unfortunately in the course of their respective voyages, the 
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A. and the B. collide, and both are damaged, or both are 
lost. 

In the latter and simpler case, all thg people concerned 
being English, cross actions in personam are entered and 
tried. 

If A. is found to blame, she will be liable to pay, at all 
events, £8,000, to be divided between the owners of B. and 
her cargo, but the company has no assets—the ship its only 
property being at the bottom of the sea—and is wound up, 
and the successful parties in the action get nothing 
at all. 

If, on the other hand, B. is found to blame, each of the 
owners is held individually liable for his share of the £8,000,' 
or £1,000 a-piece, the whole £8,000 to be divided rateably 
between the S. S. A. Co., Limited, and her cargo, not, it is 
true, a full compensation, but yet a great mitigation of their 
loss. The same thing is true if the vessels are only damaged, 
not lost. 

The S. S. A. Co., Limited, will, in all cases, hol'd a special 
meeting after the judgment, if they are free from blame, to 
divide the spoil ; if they are held to blame, to consider 
whether their ship unrepaired is worth more or less than £8 
per ton, and if the latter, to decide to wind up the company. 

I have only considered here the question of liability for 
tort; when we consider also the liability on contract, as 
carriers of cargo, the effect of the new method of limiting 
such liability becomes even more apparent. 

In fact, the law suit between^’the owners of the two ships, 
or between shipowner and shipper, become perfect instances 
of ** Heads, I win; Tails, you lose,*' so far as the Limited 
Co. is concerned. 

There is nothing to prevent the company being composed 
in any given proportions; for example, in the above instance 
the original owner may own 1,993 ^1^ 2,oon shares, and 
the master of the ship one share, the others being distributed 
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amongst the clerks of the principal owner, and in like 
manner he may own any number of ships, for if the captains 
are different in each^ the companies are never the same, nor is 
the property of any one liable for the losses of any other 
one, nor that of ahy individual member of any or all of the 
companies for the loss of any of the ships beyond his 
share in that ship, and thus each member of the com¬ 
pany gets the advantage either of our own law of 
Limited Liability or of that in force in other countries, 
as suits him best. How far this is politic—there 
can be no doubt of its legality at present—may be a 
question for the Legislature, i have only treated the case of 
' loss of propertyt where life is concerned it is even stronger. 

When nearly 600 persons perished in the Princess Alice^ 
it was hard enough for their relatives, that because that ship 
was only aboutc 200 tons burthen there should only be 
3^3,000 to divide amongst them, an average of £5 to the 
relatives of each : but if she had been owned by a 
Limited Company constituted ad hoc^ the vessel being 
sunk and destroyed they would have lost even that 
small sum. 

The second method is one founded entirely on the Law 
of Mortgage as applied to shipping, and is principally 
'practised in the fishing trade, though by no means confined 
to it. It arises from a laudable desire to induce the 
master and even the crew to co-operate with the real 
owner in making the business profitable, and therefore 
instead of paying weekly br monthly wages, the obvious 
tendency of which in the fishing trade would be to keep the 
vessels at sea, but not to catch fish ; or paying by shares, in 
which case thereisatemptation for the crewto take the lion’s 
share and bartei it with those pests of the trade,the coopersof 
the North Sea (see Report of the Fisheries Committee, 1883), 
the owner executes a Bill of Sale of the vessel and her ap¬ 
purtenances to a skipper whom he can trust, but at the 
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same time takes a mortgage on the vessel for nearly, if not 
quite, all of the purchase-money. The accounts of each 
vessel are of course kept separately by the mortgagee, to 
whom, and to whom alone the catch of fish is consigned; 
the mortgagee makes his money by the resalebf the fish and by 
the interest on his money lent, and secured* by the mortgage 
and which is by no means excessive, less indeed than would 
be required by any other lender who did not want to deal 
in the fish, and who of course would not lend anything like 
the whole value of the vessel on such security. Now, if one 
of these vessels so owned and mortgaged comes into col¬ 
lision, if she is not to blame she naturally recovers her loss, 
but in the event of her being found to blame, and being at the 
same time much damaged or sunk, the opposing party who 
can only bring his action against the res or the owner finds 
that the reputed owner is a man of no ^property and not 
worth powder and shot, and that the r^sis far from being of 
the value of ^8 per ton, and he has no remedy against the 
mortgagee, for the relation of master and servant does not 
exist between him and the sjcipper of the craft, whilst the 
mortgagee, having an insurable interest in the vessel, does 
not necessarily lose anything. 

It is only marvellous in this condition of things that a 
Limited Liability Company has not long ago been started 
to combine these two methods, as a “ Marine Provident 
Loan and Mortgage Co., Limited,” to lend money to 
officers to enable them in process of time to become 
owners, and also to single ship companies, which would 
thus still further limit their liability by the amount of their 
loan capital. By doing this on a considerable scale they 
would, like the existing large steanlship companies, 
become their own insurers, and in the event of damage by 
collision, if they won, would get the money; and if the 
ships mortgaged to them Were to blame would not have to 
pay anything if the ship were lost, or more than her value, 
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or per ton, whichever was least, if she were not lost, but 
only damaged.* 

What has been hitherto said applies of course only if the 
action is brought in any English Court. But in conclusion 
we may well. glance at the existing law of Maritime 
Liability abroad.* Generally, that is, in all countries which 
have adopted either intact, or in a more or less modified 
form, the “ Code Napol6on,"f which, on this point, 
except that it is worded in the present instead of the 
future tense follows the Ordonnance de la Marine; ” t 
or in those which have derived their legislature on this 
point from more ancient codes; § though the master is 
primarily liable both on his contracts and for his acts, yet 
there is also a remedy against the owners either directly 
or indirectly through the ship ; in either case, however, 
the remedy cofties^ to the same thing in the end, as the 
owner can limit its extent to the value of the ship and 
freight by abandoning them to the claimant. 

It will be easily seen that if the ship be herself in good 
condition, and worth more th^n £8 per ton, the limitation is 

* It might be expedient for ships so owned to fly a particular flag or carry a 
special light, both to enable all other ships to get out of the way, and also to 
enable them to avoid running down one another. 

t When the Code was under discussion in the commencement of the 
present century, this point of Liability was much discussed, four positions 
being taken up in regard to it 

(i.) That the owner should be liable in toto; 

(2.) That he should only be liable to the value of his property engaged in 
maritime aflairs, t.tf., to the whole bf his shipping; 

(3.) To the value of the ship; 

(4.) Not at all for things done without his actual fault or privity. 

In the result, (3) was decided on as being in accord with a practice then, at 
all events, well recognised and not inconsistent with natural equity. 

t These are France (Art. 216), Belgium (Liv. II., Tit. II., Ch. L, Art. 7), 
and, I believe, Greece, Italy (Art. ^x), and Egypt (Art. 30). 

§ Spain (Arts. 621, 622), and Portugal (No. 1,339), Holland (Art. 321), 
Germany (Arts. 4si'432), Sweden (a.d. 1864, Art. 49), Norway (a.d. x86o, 
Arts. 15, 65,79). 
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not so satisfactory for the shipowners as the English law, 
whilst if the ship is lost, or so damaged as to be worth less 
than £S per ton, it is more to his advantage ; but it has been 
shown that by the provisions of the existing English law 
the shipowner in England can avail himself of that method 
of limitation which is most to his own advantage. 

Practically, in the case of foreign ships in English ports, 
their owners are always in the position of the English Single 
Ship Companies, as if the foreign vessel is worth more 
than ^8 per ton, the vessel claims the English Law, and if 
less, by not appearing or leaving Jhe ship under arrest and not 
giving bail, the execution of the judgment is limited to the 
amount realized by the sale of the ship, if the owner have 
no other property in this country available, though questions 
might arise if another ship belonging to the same owner 
was subsequently found in England at th^e ^me time that 
the owner happened to be here. 

In the United States the same law prevails as on the 
Continent of Europe under the Code Napoleon, under an 
Act of Congress, passed in .1851 (see Dyer v. National 
Steam Ship Company^^g L.T. Rep., N.S. 61). And therefore 
the limitation to the value of the ship and freight may be 
considered as universal, except in England and her de¬ 
pendencies, where though nominally it is always £% per ton 
for loss of goods, and £1^ per ton where personal injuries 
are caused, it may be reduced, as we have seen, to a sum 
bearing these latter measures of liability as a maximum, and 
as a minimum the actual value of the ship after the 
collision. 

If the principle of limitation at all is admitted, there can 
be little doubt that the more nearly it can be fixed the 
better, and for that end, so far as the injured person is con¬ 
cerned, the arbitrary limit of our Merchant Shipping Act is 
better than one depending on a fiuctuating quantity 
such as the value of the ship doing the injury, but we have 
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seen that by the influence of the Law of Companies 
with Limited Liability, and of Mortgage, the Law of 
Limitation of Liability of Shipowners as amended in 1862, 
in the interest of the injured party, is capable of being 
turned to the interest of the injuring party. 

And it is surely a matter well worthy of consideration, 
whether it is worth while to maintain an isolated system so 
extremely capable of abuse. 

The present writer some time ago advocated an Inter¬ 
national agreement upon the subject by which a minimum 
value should be put on the ship, but the lapid spread of the 
Single Ship Companies since has shown that in this 
country such a system would be illusory without special 
legislation, making the Shareholders in such Companies 
liable as in the case of Shareholders in Banks for something 
beyond the acftuaj value of their invested property, and in 
default of such arrangement it would certainly seem more 
equitable that this country should return to her former 
practice, and to the universal practice of all other nations 
at the present time. 

The whole subject, however, seeing the immense im¬ 
portance and value of ships and their cargoes is one well 
worthy the notice of an International Conference. We 
have already settled the rules of Navigation on an Inter¬ 
national basis; Great Britain, as is her natural right, taking 
the lead, it is even more important that the consequence of 
a breach of those regulations should also be settled on a 
like broad basis, and not that in some countries, as in 
Holland and Germany, Portugal, Spain, Denmark, in cases 
where both captains are to blame, each owner should stand 
by his own loss,“ so far as regards the ship, whilst in 
some of these, as in Germany (Journal de Droit Inter¬ 
national Priv6, VoL II., p. 360), the cargo laden on board 
either has a remedy against each up to the value of the ship 
and in others only against the carrying ship. Whilst in the 
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same case of “ both to blame,” in France, Belgium, Italy, 
Greece, Norway, and in some cases Sweden, each pays in 
proportion to the amount of blame, and again, in England 
and the United States each pays half the joint loss, and in 
Egypt under its brand new Code each pays in proportion 
to its own value. 

And again, it is strange that in Belgium an owner-should 
remain answerable for the fault of a pilot employed by com¬ 
pulsion of law, whilst in the United States he is liable only 
when he had a choice of one out of more pilots, the employ¬ 
ment of one or other of whom was compulsory, in England 
and Germany he should in the like case be excused, and in 
Portugal whilst the ship is liable for the fault of such a 
pilot the owner can recover his loss from the Pilotage 
Board. 

Space would fail to go into the varieties of the law of the 
different Maritime States on these most vital points. It may, 
however, safely be said that the laws of no two of them 
are identical, and surely if the object of all laws of Limitation 
of Liability of Shipowners be, as alleged, to encourage 
citizens to invest their capital in that which is at once the 
wealth E-iid strength of a nation, it is even more impor¬ 
tant that the cases in which they are liable should be 
settled on one uniform basis, than that the amount for 
which they are liable should be limited at all. And, if 
limited, it should be to the same extent all the world over 
rather than by an arbitrary law in one state, while any 
limitation at all depends on ‘different formal acts of 
abandonment in others, and is the direct result of law in 
yet another group. 

An adaptation of the Roman Law, designed indeed for 
a very different state of civilization, but as usual with- the 
laws of that marvellous nation a*pplicable in principle to all 
peoples, nations, and languages, could give no offence to the 
natural susceptibilities of any, and would do much to 
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promote the civilization and prosperity of all, and removing 
constant causes of irritation, tend in no small degree to 
bring about that Universal Peace by natural means which 
the compilers of those Laws could only accomplish by the 
sword. 

F. W. Raikes. 


The actual texts of the several more typical Codes are 
as follows:— 

** (r.) France. Code of Commerce. —Art. 216. Tout pro- 
pri6taire de navire est civilement responsable des faits 
du capitaine, et tenu des engagements contractus par ce 
dernier, pour ce qui est relatif au navire et a Texp^dition. 

“ II peut, dans tous les cas, s’affranchir des obligations 
ci-dessus par Pabandon du navire et du fret/* See also 
Art. 435. 

**(2.) Italy. Codice di Commercio. —Art. 311. I proprietari 
de’navi sono responsabili dei fatti del capitano e tenuti per 
le obbligazioni contratte da questo per ci6 che concerne la 
nave e la spedizione ; possono in tutti i casi liberarsi dalla 
responsabilitd e dalle obbligazioni mediante Pabbandono 
della nave e del nolo.’* 

(3.) Poftitgal. Codigo Commercial .—Part II., Liv. unic. 
Tit. III.—Art. IV. (No. 1339.)—Todo o proprietario de 
navios 6 civilmente responsavel pelos factos do capitSo ou 
mestre, em quanto relatives ao navio e sua expidi^ao. 

Cesso em todo o caso a responsabilidade do done pelo 
abandono do navio e do frete ganho ou a veneer.” 

Tit. VIII., Art. LVIII., No. 1497,13 similar to Art. 452 
of the Dutch Commercial Code. An English translation 
of it will be found below, except that it contains no refer¬ 
ence to the Civil Code of Portugal, Art. 2380 (Part IV., 
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Liv. L, Tit. II., Cap. V.) of which corresponds to Art. 1403 
of the Dutch Code. 

** (4.) Holland.—English Translation ; Edited l>y the Depart¬ 
ment of Foreign Affairs at the Hague^ 1880.— Commercial Code. 
Art. 321. The owner of a ship or the part’owner, each in 
proportion to his share, are responsible for the acts and 
engagements of the master in whatever is relative to the 
ship and the venture. 

“This responsibility ceases by the abandonment of the 
ship, and of the freight earned and yet to be earned by it 
for the venture to which the acts and engagements are 
relative. 

jje « « {fr 

“ Each part owner is released from his responsibility by 
a like abandonment of his share.” 

“ Art. 452. The ship’s officers and crewi bind by their 
neglect or misconduct committed in the service, the ship 
and freight in behalf of the owners of the cargo, who 
sustain damage thereby, saving the shipowner’s claim for 
redress on the master, and his recourse on the crew; all in 
conformity with what is stipulated in the last paragraph of 
the 1403rd Article of the Civil Code. 

“ The wages and hire of the master, officers and crew 
are especially liable for such recovery.” * * * * 

“ Article 1403 of the Civil Code. A person is not only 
answerable for the damage caused by his own acts, but 
also for that caused by the acts of persons for whom he 
is accountable, or by things which he has under his care. 

“ The master and those who appoint others to the 
management of their affairs are answerable for the damage 
caused by their servants and subordinates, in the business 
in which they employ them. * * * * 

“ Employers are answerable for the damage caused by their 
servants while under their superintendence. The above 
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responsibil ity ceases when the employers prove that they were 
unable to prevent the act for which they would be accountable.” 

“ Spain. —Art. 621. El naviero es responsable de las 
deudas y obligaciones que contrae el capitan de su nave 
para repararla, habilitarla y aprovisionarla, y no elude la 
responsabilidad, alegando que el capitan se excedid 6 
quebrantd sus drdenes € instrucciones, siempre que el 
acreedor justifique que la cantidad que reclama se invertid 
en beneficio de la nave. 

“ Art. 622. Tambien responde el naviero de las indem- 
nizaciones en favor de tercero, por la conducta del capitan 

4 

en la custodia de los efectos que cargd, pero podrd eximirse 
abandonando la nave, con todas sus pertenencias, y los 
fletes devengados en el viaje.” 

Norway.—Law of Navigation of March, i86o. English 

Translation. Published by A. Grondahl, of Kristiania. 
(1875.) 

** Art, 43. For claimsof indemnity against a master arising 
out of contracts of affreightment, the interested party has 
a lien upon the vessel.’* (See also Art. 65, a similar pro¬ 
vision in case of damage to cargo.) 

** Art. 79. For damages, for which, according to the 
preceding article* the master and crew are responsible, 
there is a lien on this in the ship in the same manner as, 
according to the provisions of Art. loi for bottomry; if, 
however, the party who has sustained the loss, intends to 
make the ship responsible, he must bring the claim before 
the Court within six months after he knows by whom the 
accident was occasioned.’* 

Germany.—Commercial Code. Translation extracted from 
Wendt’s Maritime Legislation. 2nd Ed., 1871, p, 198. 

“ Art. 451. The owner is answerable for any damage 
occasioned to a third party by any of the crew in the per¬ 
formance of their duties. 

* The preceding Article 78, deals with damage caused by collision. 
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“ Art. 452. The owner is, however, not personally liable for 
the claim of a third party, but is only answerable to the 
extent of ship and freight* 

“ (i.) When the claim is' made on account of a legal 
transaction, concluded by the master as such, in virtue of 
the authority he lawfully possesses, and ngt in consequence 
of an especial power of attorney. 

, “(2.) When the claim is occasioned by the non-perform¬ 
ance, or the incomplete or improper performance, of any 
arrangement made by the owner, as far as the carrying out 
of such arrangement belonged to the legitimate duties of 
the master, no matter whethef the non-performance or the 
incomplete and improper performance was caused through 
the fault of anybody belonging to the crew or not. 

** (3.) When the claim has arisen through the fault of one 
* 

of the crew. , 

“ This section does not however apply'to the cases stated 
under Nos. (i) and (2) if any negligence in performance of 
the arrangement is attributable to the fault of the owner 
himself, or if he has especially guaranteed the fulfilment of 
the arrangement.” 

United States. Act of Congress, 1851, Sec. 3. “ And be it 
further enacted, that this liability of the owner or owners 
of any ship or vessel, for any embezzlement, loss, or de¬ 
struction by the masters, officers, mariners, passengers, or 
any other person or persons of any property, goods, or 
merchandise, shipped or put on board of such ship or vessel, 
or for any loss, damage, or injur]^ by collision, or for any 
act, matter, or thing, loss, damage, or forfeiture done, oc¬ 
casioned, or incurred, without the privity or knowledge of 
such owner or owners, shall in no case e^cceed the amount 
or value of the interest of such owner or owners respectively, 
in such ship or vessel, and her freight then pending. 

“ Sec. 4. And be it further enacted, tt it if any such em¬ 
bezzlement, loss, or destruction, shall be suffered by several 

27 
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freighters or owners of goods, wares, or merchaadise, or 
any property whatever, on the same voyage, and the whole 
value of the ship or vessel, and her freight for the voyage, 

ft 

shall not be sufficient to make compensation to each of 
them, they shall receive compensation from the owner or 
owners of the ship or vessel, in proportion to their respec¬ 
tive losses; and for that purpose the said freighters 
and owners of the property, and the owner or owners 
of the ship or vessel, or any of them, may take the 
appropriate proceedings in any Court, for the purpose of 
apportioning the sum for which the owner or owners of the 
ship or vessel may be liable amongst the parties entitled 
•thereto. And it shall be deemed a sufficient compliance 
with the requirements of this Act, on the part of such 
owner or owners, if he or they shall transfer his or their 
interest in such,,vessel and freight, for the benefit of such 
claimants (to a trustee) to be appointed by any court of 
competent Jurisdiction, to act as such trustee for the person 
or persons who may prove to be legally entitled thereto, 
from and after which transfer all claims and proceedings 
against the owner or owners shall cease.” 

British Possessions.—West Indies^ St. Lucia .—As a further 
illustration of the diversity of law on the subject, it is 
curious to note that in a Code promulgated in the British 
West Indian Island of St. Lucia, in 1876, the following 
law is laid down, which it will be observed is similar to 
that in force in Great Britain under the Merchant Shipping 
Act, 1854, until altered by Abe Amendment Act in 1862 :— 

Bk. III., Chap. V., Sec. 2270. “ When any damage 
or loss is caused to anything on board a sea-going 
ship, without the. fault or privity of the owner, he 
is not answerable in damages to an extent beyond 
the value of the ship, and the freight due, or to 
grow due, during the voyage; provided that such value 
shall not be taken to be less than ,^15 sterling per 
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registered ton, and that the owner shall be liable for every 
such loss and damage arising on distinct occasions to the 
same extent as if no other loss or damage had arisen. 

Sec. 2271. The freight mentioned in the last preceding 
article is, for the purposes thereof, deem*ed to include the 
value of the carriage of any goods belonging to the owners 
of the ship, passage money, and the hire due, or to grow 
due, under any contract; except only such hire, in the 
case of a ship hired for time as may not begin to be earned 
until the expiration of six months after the loss or damage. 

F. W. R. 


II.—THE COURTS AND THE LAW OF 
PARTNERSHIP. . * 

TT is a well-known rule that when real property is held 
for the use of a commercial partnership, if there is an 
agreement that upon the dissolution of the partnership 
(either by the express act of all, or by the death of one of 
the partners) the property shall be sold, the agreement will 
be held in equity to convert real property into personalty as 
between the heirs and the personal representatives, so that 
in such case, whether the property be legally vested in one 
partner alone, or in several as joint tenants or tenants in 
common, it will belong beneficially to the next-of-kin of the 
several partners, the heirs thus losing their inheritance and 
the widows their dowert. This principle is so firmly settled 

** Should a collision unfortunately take place in Santa Lucian waters, and be 
brought on appeal to the Privy Council, the validity of this enactment may not 
improbably be questioned, seeing that the Merchant Shipping Act, pt, ix., 
8. 502, applies “to the whole of Her Majesty’s dominions," under which 
denomination Santa Lucia comes in, notwithstanding the virtue of s. 2 of the 
same Act. 

f Per Thurlow, C., in Thornton (or Thompson) v. Dixon, 3 Bro. C.C. [i99]» 
[aoo] (1791) ; Ripley v. Waierworth, 7 Ves, [425] (Eldon, C., 1802). 

27—2 
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that, even if there be no general agreement as to sale, but 
only a stipulation that the share of a deceased partner may 
be purchased by the surviving partner or partners, the 
property becomes converted as regards the estate of the 
deceased, so that the land itself or the purchase-money will 
go to his personal Tepresentatives and not to his heir*. But 
it was formerly held that when there was no such agree¬ 
ment or stipulation, the property would follow its natural 
course and descend to the heir; and it is to the gradual 
drifting of the Courts from this to the opposite doctrine that 
I propose in the following pages to call attention. I shall 
begin by giving some account of the actual decisions from 
the days of Lord Thurlow down to the present time. 

In the earlier of the cases already referred to, part of the 
real property was vested in three out of seven partners as 
tenants in comm'un, they covenanting to stand seised thereof 
in trust for the co-partnership, with a power that any partner 
might dispose of his share, giving notice to the others so 
that they might have an opportunity of purchasing, and 
other part was bought by the partners and held by them in 
joint tenancy. The Court, after first expressing its opinion 
that the property was converted, allowed the question to be 
argued again, and decided that it was not converted, because 
the agreement did not contain any stipulation that it should 
be valued and soldt. 

On the same principle, where partners purchased land 
which was paid for partly out of partnership funds, and 
partly out of monies borrowed from one of the partners 
and secured by mortgage of the same land for a term of 
years, although there was some doubt whether the land 
really belonged to the partnership, it was distinctly decided, 
on the authority of the last-mentioned case, that, even if it 


* Ripley v. WAterwortk^ ubi su^rA. 
t Thornton v. DixoHy ubi supra. 
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did, it was not converted, and the share of a partner 
dying must go to his heir, subject to the dower of his 
widow*. 

In a subsequent case, decided by the same Judge as the 
case last mentioned, Thornton v. Dixon was referred to, 
and its principle, as regards the right of*the heir, was ex¬ 
pressly recognised by the Court, and the question was 
considered to be one not even admitting of argumentf. 

Similarly, where three brothers and one sister became 
entitled as tenants in common, on the death of their father, 
to certain real property, and^two of the brothers carried on 
a farming business on this family estate, and a manufacture 
of biscuits partty on it and partly on the separate property* 
of one of them, each carrying on a separate business at the 
same time, and the same two brothers purchased various 
other lands (part of them being the share ctf another brother 
in the family estate), paid for them out of partnership 
monies, and used them for farming and agricultural 
purposes, and afterwards purchased other real property 
which they did not use for partnership purposes, but let out 
to tenants, it was held, on the death of one of these two 
brothers, that none of the property was converted, and 
that the whole of the deceased brother’s share of the pur¬ 
chased property must go as real estate|. 

And, in a case where there was no purchase of the real 
property for partnership purposes, but the whole originally 
belonged to a father, who took his son into partnership, 
conveying ^ of certain real property to him, and agreeing 
by deed that the whole should be held as partnership 
property, and considered and treated as part of the joint 
stock of the partnership tenure, and afterwards conveyed 

other in a similar manner, it was held, on the father 

• 

• Billv, Phyn, 7 Vcs. [4.53], (Grant, M. R., 1802). 

t Balmain v. Shore^ 9 Ves. 500 (Grant, M. R., 1804). 

X Randall v. Randall, 7 Stm., 271 (Shadwell, V. C. of E., 1835). 
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dying intestate, that the remaining descended to his 
eldest son (who was not the son in partnership with him) 
as his heir. The Court, in this case, relied on the decision 
in Bell v. Payn, and on the circumstances that there was no 
purchase with partnership monies, that there were no 
stipulations which,‘ona fair contention, could be said to have 
the effect, as between the real and personal representatives, 
of converting the real estate into personalty, and that it was 
not necessary for any partnership purpose that there should 
be any conversion*. 

The next case which will be mentioned formed the thin 

9 

end of the wedge which was to split asunder the once 
solid rock of settled doctrine. 

Where six persons took a lease of mines and another 
lease of the surface, and worked the mines and occupied 
the surface land^as,a joint and partnership concern, it was 
declared by the Court (the contention on the other side 
being that mines “ were of the nature of real property,” 
and, therefore, that the common principles of partnership 
did not apply to them), that all property acquired* for the 
purpose of a trading concern, whether it be of a personal or 
real nature, is to be considered as partnership property, 
and is to be first applied accordingly in satisfaction of the 
demands of the partnershipt. 

It will readily be seen that this case is not really a deci¬ 
sion on the point; for, in the first place, the question was 
not between the heir and the personal representatives, but 
between the personal representatives and the partnership, 
secondly, the property was personalty, so that the words 
of the Court were merely obiter dicta so far as real property 
was concerned. But an irrelevant decision too often 

• Cookson V, Cookion, 8 Sim., 529 (Shadwell, V. C. of E,, 1837). case 

there had been originally a stipulation for right of purchase, but it was held to 
be no longer in force. 

t Fereday v. Wightwick i Russ, & My., 45 (Leach, M. R., iSag). 
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causes the fickle wind of legal doctrine to shift its quarter; 
and this case derives an adventitious importance from 
the reference made to it in the following case decided by 
the same Judge:— 

Where two persons carried on a partnership without any 
written articles, and, in the course of tlieir business, pur¬ 
chased with partnership monies certain real property which 
was conveyed and surrendered to the partners and their 
heirs, it was decided, on the authority of certain alleged 
dicta of Lord -Eldon (not specifically cited or referred to) 
and of the doubtful case qf Townsend v. Devaynes*^ that 
all property purchased with partnership capital for the 
purposes of the partnership trade continues to be the part¬ 
nership capital, “ and to have, to every intent, the quality of 
“ personal estate ; ” and the Judge stated that, in his own 
previous decision of Fereday v. Wighiii/ick, he had no 
intention to confine the principle to the payment of part¬ 
nership demandst. 

On the authority of this decision, it was decided by the 
same Judge, in a case in* which real property had been 
purchased by partners out of partnership capital and for 
partnership purposes (no other material particulars are 
given), that, on the death of one of the partners, his infant 
heir was a trustee for his administratrix!. 

In a case in which a partnership was possessed of real 
property, some parts held by the partners as tenants in 
common and other parts by one or more partners in trust 
for the partnership, it was helcf, on the death of one of the 
partners, that the property of the partnership ought to 
“be considered of the nature of personal estate;’* but, as 
the Court went on to decide that the heir of the deceased 

partner “ was a trustee on behalf of the partnership,” 

• 

* This case, which is not reported, will be mentioned later. 

t Phillips V. Phillips^ i My. & K., 649 (Leach, M. R., 183a). 

! Broom v. Broom, 3 My. & K., 443 (Leach, M. R., 1834). 
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there was no decision as between the equitable claims of 
the heir and the personal representatives*. 

In a case in which the facts were much disputed, but 
the Court came to the conclusion that real property had 
been purchased by two brothers with borrowed money, and 
that, on the evidence, it was plain that they had treated it 
as partnership property, the Court, while admitting that 
the case did not stand upon the proposition stated by the 
Court in Phillips v, Phillips, considered the property to 
belong to the personal representatives and not to the heirt. 
It is unfortunate that the Judge, in this case, gave no 
reasons for departing from the principle laid down in the 
‘earlier cases, including his own decisions in Randall v. 
Randall and Cookson v. Cookson ; but it seems possible that 
he may, in his oWn mind, have distinguished Houghton v. 
Houghton from the latter as being a case in which all the real 
property was purchased with partnership funds. 

Where two brothers, being seised of certain real pro¬ 
perty, entered into a partnership in a business to be carried 
on, partly upon the property in question, for a fixed period of 
fourteen years, the partnership-deed containing a stipula¬ 
tion that in case of the death of either of them the 
partnership should cease and the survivor should purchase 
the share of the deceased in the real property, and after 
the expiration of the fourteen years the business continued 
to be carried on in partnership upon the same premises 
without a fresh deed, it was held, on the death of one of the 
partners, that his share waS' personal estate.^ It must be 
observed, however, that the Court held and decided that 
the continuing partnership was “ varied only as to the 
“ term of its duration,” and that all the other stipulations 

• Statement of previous order of the Court, in Morris v. KearsUy, a Y. & C., 
Exch. 139 (1837). 

t Houghton V. Houghton, xi Sim., 491 (Shadwell, V. C. of E., 1841). 

t Essex V. Essex, 20 Bea., 442 (Romilly, M. R., 1855). 
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continued to exist, so that the stipulation as to purchase by 
the survivor brought the case within the rules derived 
from TJiornton v. Dixon and Ripley v. Waierworth. 

In a case in which two brothers embarked, apparently 
without articles, in a joint speculation or business which 
consisted in purchasing real estates (for which they jointly 
paid or made themselves liable) and converting them into 
building sites and re-selling them at a profit, it was held, 
when one of them died, that his share of the unrealised 
real estate went to his personal representatives*. The 
Court, in this case, summed \\p the results of the previous 
decisions, and its views may be considered to be expressed 
in the following words extracted from the judgment:— 
** The result, then, of the authorities may be thus stated:— 
** Lord Thurlow was of opinion that a special contract f was 
“ necessary in order to convert the lanfi into personalty; 
“ and Sir William Grant followed that decision. Lord 
** Eldon on more than one occasion strongly expressed his 
“ opinion that Lord ThurIow*s decision was wrong. Sir J. 
** Leach decided in three cages that there was conversion 
“ out and out; and Sir Lancelot Shadwell, in the last 
case before him, clearly decided in the same way. 
“That is the state of the authorities”J;. And, as to 
the reason of the doctrine, the Court held it to be a clear 
principle that, by an implied contract, “ on the dissolution 
“ of a partnership, all the property belonging to the 
“ partnership shall be sold, and the proceeds of the 
“ sale, after discharging all tlie partnership debts and 
“ liabilities, shall be divided among the partners, according 
“ to their respective shares in the capital. That," the 
Court continued, “ is the general rule; it requires no special 
“ stipulation; it is inherent in the very contract of partner- 

• Darby v. Darby, 3 Drew. 495 (Kindersley, V. C., 1856). 

f The context shows that a contract that the property shall be sold it he.re 
meant. 

% S. Pm 503. 
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“ ship ***. And therefore it appeared to the Court ** that 
“ irrespective of authority, and looking at the matter with 
“ reference to principles well established in this Court, if 
‘‘ partners purchase land merely for the purpose of their 
“ trade and pay for it out of the partnership property, that 
** transaction makes the property personalty, and effects a 
“ conversion out and out'’t. 

It must be remarked that this case, as regards the facts, 
is distinguishable, as the Court itself pointed out, by the 
circumstance that the land was not merely partnership 
property, but was part of the very subject-matter of the 
business, the very property which the partners agreed to 
trade in; and, more than this, that as the business was to 
consist partly in sales of this land, there was, by implication 
at least, an agreement for conversion in the inception, so 
that the case brought virtually within the principle of 
Ripley v. Waterworth, Apart from the reporter’s statement, 
this was clearly brought out at the conclusion of the 
judgment, where the Court said, “ We have here what Lord 
** Thurlow wanted in Thornton v. Dixon^ an actual contract 
“ that the land shall be sold ”L Under these circumstances, 
the other passages above cited amount to little, if anything, 
more than obiter dicta. 

But in a later case, decided by the same Judge, of which 
the particular features have no special importance, the 
opinions expressed in Darby v. Darby were reiterated; the 
Judge declaring his continued adherence to the views stated 
in that case, apart from the special feature first men¬ 
tioned. And he further explained the principle of his view 
by comparing the case of a partnership with that of a 
devise of land to trustees to sell and divide the money 
between A., B. and C., adding, that land so devised was 

* Ibid. 

f Ibidi V. also,I can have .... personal estate,’* 506. 

X S. C., 507. 
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considered to be personalty if one of the cestuis-que-trust 
died, though the parties might, if they thought fit, agree to 
keep it unsold*. • 

Lastly, where three brothers carried on business as nursery¬ 
men on real property partly belonging to them as tenants in 
common under their father’s will, and partly being property 
which their father had contracted to purchase, and which 
they had purchased in pursuance of such contract and had 
had conveyed to them as tenants in common, and two of the 
brothers afterwards purchased the share of the third both 
in the business and in the. property in question, and 
continued to carry on the business as before, it was held, on 
the death of one of the two, that his share of all the real 
property, &c., employed for the purposes of the partnership 
(including that purchased from the third), belonged to his 
personal representatives and not to his heii^ In this case 
the Judge gave his decision in reliance on Lord Eldon’s 
dicta before alluded to, saying, I am of opinion that this 
“ case is governed by that class of cases in which Lord 
‘‘ Eldon *said that where property became involved in 
partnership dealings it must be regarded as partnership 
“ property.” And he expressed his opinion that it was 
immaterial how the property was acquired, if, in fact, it was 
substantially involved in the businesst. 

It is probable that, as the decisions now stand, the 
question treated in the cases above described would be 
considered as conclusively settled, so far as the cases have 
authority, against the heir and m favour of the personal 
representatives; but it is certain thatit was once firmly settled 
in favour of the heir, except when there was an agreement 
for conversion either by sale generally or by sale to surviving 

• Holroyd v. Holroyd, 7 W. R., 426 (Kindersley, V, C., 1859). 
t WaUrer v. Waterer, L.R. 15 Eq. 402 (James, L. J., for Wood, V. C., 1873) 
V. also Myers v. Perigal, 2 D.M. & G., 599 ; and Forbes v. Steven, L.R. 10 Eq. 
178. 
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partners. And, when it is considered that the doctrine 
now discredited was laid down by so eminent a Chancellor 
as Lord Thurlow, and that the opposite doctrine, 
which ignores the claim of the heir under all circumstances, 
has never been subjected to the test of an appeal, it must 
still be considered possible that the question may come to 
be argued at a future time. If this should be the case, it 
will be well to remember a number of circumstances tend¬ 
ing to throw doubt on the manner in which the now 
approved doctrine has become established. In Fereday v. 
Wightwichr\ the point, as we have shown, did not arise at 
all, though that case has derived a kind of spurious import¬ 
ance from a subsequent observation of the Judge who 
decided itt; in Phillips v, PhillipsX, the first decision really 
against the heir, Sir John Leach based his conclusion 
merely on certain ^unspecified dicta of Lord Eldon, and on 
the doubtful case of Towitsend v. Devaynes^, Broom v. Broom 
was decided by the same Judge, exclusively on the 
authority of his own previous decision. Morris v. KearsleyW^ 
as we have shown, is not really a decision on the point. 
Sir Lancelot Shad well decided Houghton v. Houghton^ 
without giving any reason for rejecting the older decisions 
(among them his own in Randall v. Randall*^ and Cookson v. 
Cookson)fi, and adopting the view for which, until then, Sir 
J. Leach alone had been judicially responsible. Darby v. 
DarbyllfSiS a decision, was not in point, but we shall have to 
mention it hereafter with reference to the reasoning 
employed by Sir R. T. Kindersley. Essex v. Essex^^^ decided 
by Sir John Romilly, is, as we have shown, irrelevant; Hol~ 
royd v. Holroyd\\\\ is important only as expressing the 

• V, suprd,. t V. suprh. J V. suprH 

§ The dicln and case are further alluded to, tn/rd. 

\\ V.supr^. T V.suprd. •• V.suprd. 

tt V. suprd. tJ V. SH/rd. §§ V. snprA. 

nil 
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continued adherence of Sir R. T. Kindersley to the opinions 
expressed by him in Darby v. Darby; and, in Waterer/v. 
Waterer*, Sir W. M. James seems to haye relied solely on 
Lord Eldon's dicta. 

The future settlement of the question ^s to the heir's 
right seems to depend, then, in respect of authority, on the 
supposed dicta of Lord Eldon and the unreported case of 
Townsend v. Devaynesf; and, in respect of principle, on the 
d priori reasoning of Sir R. T. Kindersley in Darby v. 
Darbyl. 

The dicta relied upon, as far as I can ascertain, are con¬ 
tained in Lyster V, Dolland^t Stmrtv, Bute\\^ Kirkpatrick v, 
SiwelT, Selkrig v. Dames**, and Crawshay v. Mauleff. Let us 
see how far they go. 

In the first of these cases, the dictum (which was, in fact, 
not Lord Eldon's but Lord Thurlow’s) waa simply to the 
effect that if land in fee simple is purchased to carry on a 
joint trade, it will be converted “ for the purposes of trade 
“ and making a common advantage," so that the question 
as between the heir and the personal representatives was 
not touched. 

In Stuart v. Bute, so far from contravening the heir’s 
right, Lord Eldon distinctly recognized it by saying, “ In 
“ cases where persons engaged in partnership have bought 
“ freehold houses, the difficulty of distinguishing and 
“ arranging property of different natures, partly personal, 

partly real, has never, except by the effect of the con- 
“ tract or the will, been held suffitient against the heir." 

In Kirkpatrick v. Sime, a Scotch case on appeal before 
the House of Lords, Lord Eldon, it must be admitted, 

• V. supr^. f V. suprd., t V. sttpr^. 

§ X Vcs. Jun., 431, 434 (Thurlow, C., 1792). 

II II Ves. [657], [665] (Eldon, C.;i8o6). 

^ 5 Pat. Sc. App. 525 (H. of L., x8ii). 

•• 2 Dow, 230, 242 (H. of L., 1814). 

tt I Swans. 495, 508, 521 (Eldon, C., 1818). 
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expressed his individual leaning against the doctrine 
established by Thornton v. Dixon * and similar cases, but 
stated that the course of decisions had not run uniformly, 
and that he could not advise the Court below to adopt 
that which he himself considered the best principle of law 
in such a case. 

In Selkrig v. Davies, also a case in the House of Lords on 
appeal from Scotland, one of the Counsel having stated 
that ‘‘ no question arose as to heritage, the shares being 
** clearly personal property,’* Lord Eldon said :—My own 
** individual opinion is, that all property involved in a 
*' partnership concern ought -to be considered personal 
but it is clear that this observation, taken in con¬ 
nection with the .words which drew it forth, had not 
reference to any question between the heir and the 
personal representatives, but merely meant that, as before 
stated by LortI Thurlow, in Lyster v. Dolland-\, such 
property is converted so far as the partnership business is 
concerned. 

In Crawshay v. Maule^ Lord Eldon said:—“It has been 
** repeatedly decided that interests in lands purchased for 
** the purpose of carrying on trade, are no more than stock- 
“ in-trade; ’* but this again had reference, as the circum¬ 
stances of the case indicate, to the partnership or trading 
rights, not to any question between the heir and the personal 
representatives. His Lordship immediately added that he 
remembered a case in the House of Lords about three years 
before, that of the Carron Company, in which the question 
was much discussed, whether, when partners purchase 
freehold estate for the purposes of trade, on dissolution, 
that estate must not be considered as personalty with regard 
to the representatives of a deceased partner; an observation 
which clearly shows that hfi did not consider the question 
to have been concluded in favour of the personal repre- 
• V. suprii. *1 I', suprd. 
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sentatives; and further, he expressly recognised the question 
cf the heir’s right as being at least an open one, by saying, 
“ For ordinary purposes a lease is no more than stock-in- 
“ trade, and as part of the stock may be sold ; nor would it 
“ be material that the estate purchased Uy a partnership 
“ was freehold, if intended only as an article of stock, 
“ though a question might in that case arise on the death of 
“ a partner, whether it would pass as real estate, or as 
“ stock, personal in enjoyment, though freehold in nature 
“ and quality,” 

These, it would appear, are the dicta which have been 
relied upon as showing the opinion of Lord Eldon respecting 
the doctrine laid down in Thornton v. Dixon"^ ; but I shall 
venture to draw attention to another case, already mentioned, 
which does not seem to have been noticed in this particular 
connection. In Ripley v. Waterworth^f Lord Eldon, before 
coming to an actual decision, declared himself to be strongly 
inclined against the claim of the heir, on the ground that, 
upon the true construction of the deed of partnership, the 
parties had contracted that on the determination of the 
partnership the property shotfld be converted to all intents 
and purposes; a dictum which clearly involves the implication 
that he would not have considered the claim of the heir to 
be untenable if the parties had not so contracted. 

It seems strange that these dicta should have been referred 
to as being generally, or even in the main, antagonistic to 
the decision of Lord Thurlow in Thornton v. Dixon, In 
two of them, Lyster v. Dolland, and Selkrig v. DavieSj as we 
have seen, the question as between the heir and the personal 
representatives is not at all alluded to; in two, Stuart v. 
BtUe and Crawshay v. Maule, the circumstance that the heir 
may be entitled is expressly admitted! ; in one, Ripley v. 

• V. supra, f V, suprd ‘ 

{ In this respect V. C. Kindersley admitted the apparent force of Stuart v. 
Bute, but sugf^sted that Lord Eldon only meant to intimate that whenever the 
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WaterwoYthi the same admission is implied by the reason 
given for the exclusion of the heir in the particular case; 
in one alone, Kirkpatrick v. Sime, is any dissatisfaction 
expressed with the doctrine of Lord Thurlow; and even 
when delivering rthis isolated expression of opinion, Lord 
Eldon, so far from implying, as stated by Sir R. T. 
Kindersley, that the decision in Thornton y, Dixon 
not be supported,” distinctly treated it as a decision which 
he was not at liberty to disregard. 

The case of Townsend v. Devaynes, as we have already 
mentioned*, is unreported. It appears at first sight, from 
the description of it given in Montagu’s “ Notes,” to be a 
decision against the right of the heir to succeed under any 
circumstances. But it was alleged in evidence in that case 
that there was an agreement giving an option of purchase 
to either partner after the death of the other; and, although 
the Master reported that the document had not been found, ■ 
and that there was “no binding agreement for a sale,” it 
has since been ascertained by an examination of the record 
of the caset that the draft articles of the partnership were 
read by consent. The conclusion is almost irresistible that 
an agreement for option of purchase was admitted, which 
would bring the case at once within the principle of Ripley 
V. WaterworthX^ Even if this conclusion be disputed, it is 
certain that Townsend v. Devaynes^ after this discovery, 
can no loipger have any weight as a decision against the 

heir was entitled, his title should not be prejudiced by any difhdulty that might 
arise in distinguishing the realty ^from the personalty. The learned V. C* 
seems to have failed to observe that the words “ whenever the heir was entitled ** 
must constitute in themselves an admission that the heir may, under some' 
circumstances, be entitled, the very proposition which theV. C. was endeavour* 
ing to controvert. 

* V. supr^, t Reg* Lib. i8ii, fol. 1248 ; v. ii Sim.,497. 

{ For the particulars ot this case, e. suprd. As to the discovery here men* 
tioned, which was made by Mr. Jacob, the well-known Editor of < Roper, v. 2 
Rop. H.and W., 346, note ; ii Sim., 498, note. 
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heir, and the highest ground that can be taken is that it is a 
doubtful case, and ought not to be cited in the heir*s favour. 

The a. priori reasoning of Sir R. Kindersley rests 
entirely on two propositions, which may be fairly stated 
thus: the first, that the mere existence of a partnership 
carries with it an irnplied agreement that* all the property 
belonging to it, whether real or personal, must, at the 
dissolution, be sold, and the proceeds, after discharging the 
partnership debts and liabilities, be divided among the 
partners according to the amount of their shares; the 
second, that this principle necessarily involves another, 
namely, that the existence of the partnership effects an 
absolute conversion of land for all purposes. The first of 
these propositions, he supports by citing two cases,. Cmu's/wy 
v. Collins^' and Featherstonhaugh v. Fenwick]. But the cases 
do not prove so much. In neither of therm was there, in 
fact, any real property involved. Apart from this, in 
Crawshay v. CollinSy the point decided was, that when the 
business of a partnership, without any articles as to term 
or continuance, had been carried on for some time by two 
remaining partners after dissolution by the bankruptcy df 
a third, the assignees of the bankrupt partner were entitled 
to claim a share of the profits, and, for the purpose of ascer¬ 
taining the value of such share, to insist on a sale of the 
whole capital and stock in trade, part of which consisted of 
leasehold premises where the trade was carried on. In 
Feather stonhaugh v. Fenwick^ all the partners in a concern except 
one offered to take the share of that one, together with his 
poUion of the leasehold premises on which the business was 
carried on, off his hands at a valuation ; and, as lie did not 
agree to this, they carried on the business*without him, and 
his representatives, after his death, were held to be entitled 
to an account of profits, and (as'in the previous case) to a 
sale. The actual report does not carry the case beyond 

* 15 Ves., 218 (Eldon, C., 1808). f 17 Ves., 298 (Grant, M. R., 1810). 

* 28 . 
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this stage; but the Judge expressed his opinion that, in the 
case of a partnership existing without articles and for an 
indefinite period, .any of the partners may dissolve at 
pleasure, but if some of them do so, the others are entitled, 
as against the partners so dissolving, to have the whole 
concern wound up by a sale and a division of the property. 
The doctrine established or indicated by these cases falls 
very far short of that deduced from them by Sir R. T. 
Kindersley. Omitting minor points open to criticism, a 
right to call for a sale is very different from an agreement 
that there shall, in all events, be a sale ; and, in the absence 
of such an agreement, the expression or implication of 
intention is evidently wanting. The case differs entirely 
from that of a devise in trust for sale, to which the same 
Judge, as we have seen, compared it^; for, in the latter 
case, a sale is imperative unless competent persons forbid it; 
while, in the former, a sale is not required unless a compe¬ 
tent person demands it. Supposing no demand to be made, 
can it be maintained that the partners are bound to sell 
the property whether they desire to do so or not ?, Such a 
conclusion from Crawshay v. Collins and Featherstonhaugh v. 
Fenwick seems to be altogether inadmissible, yet to this very 
conclusion we must logically come if the justice of Sir R. T. 
Kindersley’s reasoning be admitted. It seems clear, then, that 
his interpretation of these cases must be rejected ; and with 
the rejection of that interpretation his first proposition 
falls to the ground. His second proposition thus fails 
for want of a foundatiorr to support it, and it becomes 
unnecessary to discuss it ; but even if the first proposition 
were admitted, it is by no means clear that the second 
would result from- it in due logical sequencet. 

• V. supra. 

4 It must be admitted that Sir R. T. Kindersley’s reasoning in Darby v. Darby 
has been alluded to by a higher tribunal without any expression of disapproval; 
but there was no actual decision respecting it, as it was considered inapplicable 
to the case before the Court; v. Steward v. Blakeway, L.R. 4 Ch. 603, 609 
(Selwyn and Giffard, LL.JJ., 1869). 
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On thus reviewing the whole subject, it seems impossi¬ 
ble to resist the conclusion that an error has been com¬ 
mitted, in modern times, involving the .abandonment of a 
doctrine founded on sound principle and enforced by a 
pressing weight of authority. This error—looking at the 
matter historically—seems to have been «aused, originally, 
partly by a misapprehension as to the real meaning of 
Lord Eldon’s dictay partly by a preference of those dicta to 
his judicial utterances and to the law as established before 
him and fully recognised by him, and partly by an arbitrary 
construction placed upon a doubtful case*. The erroneous 
opinion, once started, obtained the apparent confirmation 
of repeated decisions from the accidental circumstance of ' 
several cases coming, within a short space of time, before 
the same Judge who had first disturbed the existing 
lawt. The new doctrine, thus adventitiously supported, 
was adopted by successive Judges without much 
independent examination, as being established by suffi¬ 
cient authority, and has now become inveterate, so 

that it . seems doubtful whether a tribunal of first 

• 

instance would venture to contravene it, whatever might 
be the individual opinion of tlie presiding Judge. If, 
however, the question should ever be fully argued before a 
Court of Appeal, it may not be unreasonable to hope that 
the judicial ruling of one of our ablest Chancellors will be 
confirmed, and that the heir and the widow will be restored 
to a position which they occupied until a comparatively 
recent date, and from which, it ♦would seem, there was no 
sufficient reason for extruding them. 

• Viz.t Townsend v. Devayncs^ v, suprd. 

t Viz.^ Sir J. Leach. In a long career, any Judge,ahowever eminent, must 
adopt and give currency to some erroneous views. The rulings ol this particular 
Judge (who was V. C. of £. for 9, and M.^ R. for 7, years) with respect to a 
married woman’s power of contracting as to her separate estate have long 
been exploded, and his opinions as to the evidence admissible on the con¬ 
struction of a will have been condemned by a Judge of high authority. 

28—2 
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It has not escaped my notice that an eminent writer, now 
occupying a seat on the judicial bench, has recorded an 
opinion which, at first sight, seems contrary to that which 
I have ventured to express on this subject®. But it may be 
observed that the writer in question appears to aim rather at 
striking a balance between the modern and the older 
authorities than at expressing his own conclusion founded 
on i priori argument, or on a critical examination of the 
reasons of the decisions. It seems possible, therefore, 
that if the learned writer had adopted the course of 
entering fully into the reasoning of the subject with the 
view of forming and stating his own conclusion on the 
merits, he might have arrived at a result- not substantially 
different from that which I have ventured to put forward as 
warranted by reasoning and authority. 

f 

Almaric Rumsey. 


III.—THE EARLY HISTORY OF MALICE AFORE¬ 
THOUGHT. 


"ITTHILE yet Mr. Justice Stephen’s History of the 
* * Criminal Law is fresh in the minds of many readers, 
a few supplementary notes concerning the phrase “ malice 
aforethought,” which has long formed" part of our defini¬ 
tion of murder, may perhaps be acceptable. To the very 
thorough historical account of that phrase, of which we are 
now happily in possession, little can be added that has any 
claim to be regarded as certainly true, but something may 
be guessed which may serve to make intelligible what is 
still a somewhat dark passage in the history of our law. 


* K. Lindleyon Partnership, last Edition, 667,670,671. 
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In 1531, wilful murder of malice prepensed became an 
unclergyable felony,* and thenceforth there were two kinds 
of homicide for which the punishment ^was death, the one 
murder and an unclergyable felony, the other manslaughter 
and clergyable. But the phrase malice prepensed was by no 
means new in Henry the Eighth’s day. Seemingly it had been 
in use early in the 14th century, to distinguish that homicide for 
which aman should be hanged, from that excusable homicide 
for which he should have a pardon of course under the 
Statute of Gloucester.t Then, in 1389, it received statutory 
sanction. An Act of Richard the Second X provided that a 
pardon for homicide should be of no avail if the deed had been 
done of prepensed malice, unless this aggravation of the 
crime was specially mentioned in the pardon. 

The word murder^ on the other hand, was a very old 
word, but had early gotten a very strange and technical 
meaning. Of this it was robbed by the Statute of 1340, 
which abolished the presentment of Englishry.§ It had 
been murder if one whose English parentage could not be 
proved was found slain and the hundred did not produce 
the slayer. Before the Statute of Marlbridge,|! it had in 
some parts of the country been accounted a murder if a 
foreigner by any accident came to a violent death, that is to 
say, even in this case a murder fine had been levied. 
Mr. Justice Stephen^! shows very clearly that the Statute 
of Marlbridge does not countenance the doctrine put forward 
in the Year Book of 1348,** and repeated with exaggerations 
by Coke,ft namely, that before this statute a man was hanged 
if he slew another in self-defence. The statute merely 
abolished the practice of fining the hundred when a 
foreigner perished accidentally. Probably this practice, 

• 33 Hen. VIIL. cap. i. f 6 Edw.*l., cap. 9; Stephen, vol. 3, pp. 36‘4i. 

X 23 Ric. II., stat. 3, cap. x. § 14 Bdw. HI., stat. x, cap. 4. 

II 52 Hen. III., cap. 25. f Voi. 3, pp. 36, 41, 42. 

••V. B.,2I Edw. IIL,p. X7b, ft and Inst., 148. 
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of which there is good evidence,*^ was an abuse 
which had gradually grown up. It is not coun¬ 
tenanced by the earliest authorities which speak of the 
murder fine, but to judge from the Pipe Rolls murder fines 
at one time formed no inconsiderable source of royal 
revenue, and since we know that one very strange presump¬ 
tion, namely, that every slain man is a foreigner, became 
firmly established, we need not be surprised that in some 
districts the rule was even stricter, and that a foreigner’s 
violent death was always reckoned a murder, and a sufficient 
occasion for bringing money tp the royal treasury. It may 
be worthy of note that Hobbest long ago pointed out that 
Coke had misunderstood the Statute of Marlbridge, but 
Hobbes himself blundered into the very reverse of the truth, 
and said that the murder fine was levied only when the 
slain man was of English birth. 

However, in 1340, the word murder lost this, its technical, 
meaning. But the word itself was a very old word, and we 
read of morih long before the time when the murder fine 
makes its first appearance. It occurs in several of the 
German Folk Laws or Leges Barbarorum and seemingly 
always points to some attempt at concealment, more 
especially to the hiding away of the dead man’s body. In 
England, before the Conquest, it apparently bore a slightly 
different shade of meaning. It stood for manslaughter by 
poisoning, witchcraft or other diabolic practice, and such 
morth was punished as a true crime in days when mere 
deliberate manslaughter was hardly a crime at all in our 
sense of the word. But in GlanvilU that the deed is done 
in secret is the one mark which distinguishes murdmm from 

* Bracton, f. 135. Abbrev. Placit., p. 19. A certain man named Humfrey 
was drowned in the pond of Roger<Fitz Everard, at Herat; **Angleceria fuit 
presentata ad horam et temiinum. In&rtunium.” 

t Dialogue of the Common Law. (Works, ed. Molesworth, vol. 6, p. 83.) 

X Lib. 14, cap. 3. 



THE EARLY HISTORY OF MALICE AFORETHOUGHT. 4O9 

homicidiumsimple^CjioxGl^LtiwiW says nothing about the murder 
fine and makes no distinction between Frenchman and 
Englishman. The only difference that he-thinks fit to note in 
thetreatment of the two crimes which he thus distinguishes^ 
is what looks to us like a mere matter of procedure, namely 
that in the case of murder, only the nearest kinsman of the 
slain can bring an appeal, while in the case of simple homicide 
the appeal may be brought by anyone who is related to 
the slain by blood or tenure, and who has been an eye¬ 
witness of the deed. We should be rash in concluding 
that there was no other difference, for Glanvill's treatment 
of the subject is extremely meagre. His distinction is very 
much that taken in the Assizes of Jerusalem* and there * 
we find this difference between murder and mere homicide 
the foundation of some very curious special pleading. 
However,thisisallthatGlanvillhasto saj. Cractont repeats 
Glanvill’s distinction, but immediately blurs and probably 
perverts it by mentioning the murder fine. Murder, he says, 
is secret homicide, for the slayer is unknown. By this he 
means that were the slayer known and produced there 
would be no murder fine, no murdrum. From this we may 
conjecture that the word had already lost the sense attri¬ 
buted to it by Glanvill, namely, that of manslaughter done 
in secret. When, therefore, in 1340, it was set free from 
the very technical and peculiar sense given to it by the 
practice of fining the hundred, it did not apparently ever 
regain its oldest meaning, but came in course of time to 
signify a manslaughter by what was called malice prepense. 

As already said, Sir James Stephen has traced the 
phrase malice prepense back to the first years of the 14th 
century, A story told by a contemporary chronicler of 
good repute,! enables us to follow the trail a little further, 

• Capp. 84-92. t /. 134, b. 

tChron. T. Wykes, ann. 1270. (Rolls Series, Ann. Monast., vol. IV., 
pp. a 33 . 5 .) 
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In the year 1270 a suit between John of Warenne and Alan 
de la louche came to a hearing in Westminster Hall. 
The litigation degeneratedinto abrawl. Some ofWarenne’s 
retainers drew their swords and wounded Alan. Warenne 
fled away; Alan was left in the Hall half dead. With 
difficulty Warenne was brought to justice. He was sen¬ 
tenced to pay both a heavy fine to the king and heavy 
damages to the injured man; but besides this, he, with 
fifty knights, was to go on foot from the Temple to 
Westminster, and there they were to swear “ quod non ex 
prsecogitata malitia factum fuerat quod prsedictum est, sed 
ex motu iracundiae nimis accensae.** The story is remarkable 
*as giving an instance of compurgation in a criminal case, for 
clearly these fifty knights were compurgators. It is not a 
case of homicide, for though Zouche died of his wounds, 
he seemingly did not die until after Warenne had been 
sentenced and had made his law. Perhaps we ought not 
to draw from this story many inferences as to the ordinary 
course of law, for Warenne was a very great man and terms 
had to be made with him before he would submit himself 
to justice. Still it seems plain that zhedudy premeditated 
malice was a term of the law and was contrasted with 
sudden anger. Whether this very term can be traced yet 
further I do not know, but there is a very similar term 
which certainly has a longer history. 

Sir James Stephen has brought to light the important and 
neglected fact that the words malice prepense occur in a 
statute of 1389, the statute* touching pardons already men¬ 
tioned. A pardon which in terms is but a pardon for homicide 
is to be unavailing in case the slain man has been murdered 
or slain “ par agait, assaut, ou malice purpense.” Now 
these words, which are used several times in the statute to 
describe the worst kind of homicide, are most noticeable. 
Sir James Stephen remarks that they are very like the 
definition which the modern Penal Code of France gives of 
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“ assassinat,” and this observation opens up a field for 
speculation into which we may venture a little way. 

First may be cited the articles of.the French Penal 
Code,’*' to which Sir James Stephen refers;—L'homicide 
** commisvolontairement estqualifi^ meurtre. Tout meurtre 
“ commis avec premeditation, ou de guet^pens est qualifie 
** assassinat. . . . Le guet-apens consiste a attendre 

** plus ou moins de temps dans un ou divers lieux un individu, 
“ soit pour lui donner la mort, soit pour exercer sur lui des 
“ actes de violence.Certainly this “ avec premeditation 
“ ou de guet-apens** may well remind us of the “ agait 
“ assaut ou malice purpense ’* of our own statute. Nowit 
may somewhat confidently be said that the resemblance is 
not casual. Sir James Stephen sees no reason why the 
word “ guet-apens’* should have been introduced into the 
modern French code, and it is easy to believe that *' the 
“ word seems to be regarded as surplusage by the Courts.’* 
But whether or no there is any reason for its appearance, 
the cause of its appearance is doubtless just the same as that 
which preserves in our ownjaw the phrase “ malice afore** 
thought.” It has a prescriptive right to take part in the 
definition of the worst form of homicide. 

The appearance of “agait, assaut ou malice purpense** 
in the statute of 1389, and of ‘'guet-apens” in modern 
French law may well set us asking whether any similar 
phrase had been known in England as a term of the law 
before the days of Richard the Second. Now this very 
phrase “guet-apens** occurs in set of laws bearing the 
name of William the Conqueror.^: The date of the document 
in question is very doubtful, but I think, for reasons it were 

*Art8. 395.6.8. 

f Littr6 defines guet-apens thus" it Embuche dress^e pour assassiner, 

pour d^valiser quelqu'un, pour lui iaire quelque grand outrage, a. Fig. Tout 

** dessein prdmdditd de nutre.” 

t Will. Conq., I. (Thorpe, Ancient Laws; Schmid, Gesetze der Angelsachsen.) 
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long to give, that we cannot ascribe it to a time later than 
the I2th century. In it we read as follows “ E ki 
enfreint la pais h rei en Merchenelahe cent souz les 
amendes. Autresi de hemfore et de agwait purpense. Icel 
plait afert a la curune le rei/* (And he who breaks the 
king’s peace, in the Mercian law, the fine is a hundred 
shillings ; so also of housebreaking, and of premeditated 
ambush ; this plea belongs to the crown of the king.) The 
writer is making a paraphrase of Canute’s laws, among 
which is found a well-known clauset declaring what rights 
the king has over all men, in other words, what are the 
pleas of the crown. In Wessex and Mercia the king has 

t 

mund-brice (otherwise grith-brice, breach of his special 
peace or protection), hamsocn (otherwise hamfare, or 
housebreaking), foresteal, and two other pleas here of no 
interest. There' sepms no doubt whatever that the writer 
of the Leges Willelmi used the French phrase agwait purpense, 
the modern gueUapens, as a translation of the English 
foresteal. Concerning this crime something may be learnt 
from the Leges HenriciJ : “ Si in via regia fiat assultus super 
“ aliquem forestel est, et c. sol. emendetur regi, si ibi 
** calumpniam habeat, ut divadietur vel retineatur ibi 
** malefactor, vel si est in socna regis. . . . Forestel est, 

** si quis ex transverse incurrat, vel in via exspectet et 
“ assalliat inimicum suum; sed si post eum exspectet, vel 
**evocet, ut ille revertatur in eum, non est forestel, si se 
“ defendat.” The Latin of these Leges Henriciis perhaps 
the oddest ever written, but by light which falls from other 
quarters we may probably explain this passage to mean, 
that the crime called foresteal is committed, and the king 
becomes entitled t6 a fine of a hundred shillings if A. lies in 
wait for B. on the king’s highway, assaults him, and is taken 
in the very act, but it is not foresteal if A. instead of 


• Cap. 2. 


t Canute, II., 12, 


X 80, sec. a. 4. 



THE EARLY HISTORY OF MALICE AFORETHOUGHT. 413 


attacking B, on the flank lets him pass and calls him back, 
and then there is a fight in which B. gets the worst- For 
most of this we have other authority.* The Doomsday 
surveyors regarded foresteal as one of the ancient pleas 
of the crown, and mention the fine of one hundred 
shillings. Foresteal, says one old glossary,* is “force 
faite en real chimin.*’ Anotherf explains it as “ coactio 
vel obsistentia in regia strata facta.” When Lanfranc 
in his celebrated suit asserted the privileges of the 
church of Canterbury, he proved X that throughout 
the lands of that church the king had but three rights 
(consuetudines). Of these three, one was that if a man 
committed homicide or other crime upon the king’s high¬ 
way and was caught in the very act, the king had the fine ; 
if, however, he was not caught there and then, in that case 
the king had nothing. Foresteal, literajly the anticipating 
of another, the placing of oneself before another, is then an 
ambush, a plotted assault upon the king’s highway. Gradually 
the word is appropriated by a crime of quite another 
character, and at last forestalling comes to mean antici¬ 
pating others in the market—speculating for a rise in the 
price of corn. But its old sense is sufficiently plain and 
well attested, and probably the writer of the Leges 
Willelmi was quite right in translating it by agwait purpense. 
The French words, whose modern forms are guet, gueiter^ 
aguets, though themselves of Teutonic origin and seemingly 
related to our word watchj are the immediate progenitors of 
the English wait and awaity^ an(> guet-apens is prepensed 
awaiting. Here then, we have premeditated assault upon 
the king’s highway a plea of the crown, at a time when by 
no means all assaults and by no means *all homicides are 
pleas of the crown. 

* Hoveden (Rolls Series), vol. 2, p. 242. 

f Bromton (Decern Scriptores), p. 957 ; cf. Flets, p. 63. 

X Textus Roffensis. (Anglia Sacra, pp. 334*6; Selden’s Eadmer, p. Z99.) 

§ Littrd, 8. V. guet, aguets; Skeat, s. v., wait, await; Ducange, 8 . v. wachta. 
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But has this any bearing on our later law ? In Bracton’s 
day every homicide was a plea of the crown and a felony— 
at least every homicide that was neither justifiable nor 
excusable. When, however, we ask, as we ought to ask, 
how this came to be so, all sorts of difficulties meet us. 
The elaborate account of homicide given us in the Leges 
Henrici, which, at least in their present form, cannot be 
much older than the book we ascribe to Glanvill, though 
very diffuse and disorderly, is a tolerably consistent account, 
and it lets us know for certain that the writer did not regard 
mere intentional homicide as a felony, or as a plea of the 
crown, or as a capital crime. It could be paid for 
according to a fixed tariff. This tariff, however, owing to 
the feudalizing process and consequent multiplication of 
seignorial claims, was extremely intricate. In a large and 
always increasiitg number of cases a manslaughter was an 
infringement of the king’s special rights, because of the 
circumstances, place, time and the like, in which it was 
perpetrated, and very likely the fines and compositions had 
become so numerous and heavy that practically the slayer 
had often to pay with life or member for want of gold. Pro¬ 
bably the old system would sooner or later have been found 
intolerable and have broken down of its own weight. But 
the strange thing, the great peculiarity of our criminal law, is 
that it was not supplanted by a myriad local customs, but 
by one royal and common law. At a very early date the 
king gathered into his hands almost all criminal justice, so 
that crime and plea of th^ crown became synonyms. The 
franchise of infang-thief, dearly prized as it was, 
is but a poor reflection of what existed else¬ 
where, We miy well regard as a curiosity the 
Halifax Gibbet Law, of which Sir James Stephen gives an 
interesting account; in Germany or Northern France it 
would have been no curiosity at all. Probably the chief 
device whereby the state of things represented by the Leges 
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Henrici was converted into the state of things represented 
by Bracton, was legal fiction. Not of course that such 
fictions can really make any vast change in the conduct of 
human affairs; they can only be the machinery, not the 
working power. The facts which made possible the fictions 
are facts in the general history of England, but a word may 
be said of the fictions themselves. 

It is perfectly true that of any fictitious machinery we see 
little on the surface of what Bracton writes about homicide 
and other crimes. But Bracton had a leaning towards 

Rome and Reason at a time when Romanism and Rationalism 

• 

were all one, and this leaning, though it may have enabled 
him to lay down law for unborn generations and undis- ' 
covered continents, makes him an untrustworthy guide to the 
legal notions of his English contemporaries whenever he 
ventures beyond a mere description of what, as a matter of 
fact, was done in courts of law. 

Without regard therefore to his theory of homicide, a 
theory derived from the Canonists, let us look at the words 
which were actually used in an appeal “ de morte hominis.” 
The appellant says that B. killed C. “ nequiter et in felonia 
“ et in assaltu premeditate et contra pacem domini regis ei 
“ datam.”* Now all this may seem to us mere verbiage and 
common form. I imagine, however, that this brief formula 
contains no less than three legal fictions, the object of which 
is to show that the king’s rights have been infringed. The 

I 

necessity for such fictions may seem to us as strange as the 
fictions themselves. We cannot imagine a manslayer ad¬ 
mitting that he has taken life, but questioning why the king, 
of all people in the world, should interfere; nor can we 
fancy a slain man*s kinsfolk# or his landlord, or the landlord 
of the slayer protesting against any intervention of the king 
or his judges. But the twelfth'century books require us to 
imagine all this. The king’s criminal justice is hemmed in 

• Bracton, f. 138. 
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on all sides by the rights of others, rights to fines and com¬ 
positions and forfeitures, and besides all this there is in the 
background the ol(J notion that the quarrel is a very pretty 
one as it stands, and that the king has no business to meddle 
with it. The wofds just cited had probably become merely 
formal, though ihey were formally essential words in 
Bracton’s day, and homicide was in all cases a plea of the 
crown, but none the less they had once had a serious 
meaning. 

We may indeed pass by nequiter as a vituperative adverb, 
but the charge of felony (in felonia) contains, as I believe, 
fiction the first. Of course it is impossible in a casual sen- 
• tence to say anything profitable about the word felony^ but one 
remark may be pardoned, namely, that whatever may have 
been its original meaning, whether deceit or cruelty, it came 
into English lawns a foreign word, ahd when it first appears in 
England it seems to' be no general name for all grave crimes, 
but the name of a specific crime. That crime is treason, or 
rather, since the word treason also has changed its meaning, 
a breach of the obligation which binds a man to his lord ; in 
short, very much such a crime as was afterwards called 
treason high and petty, when high treason still meant not a 
crime against “ the State,” but a crime directly touching 
our lord the king. I believe that nowhere save in England 
did felony ever come to stand for a vast class of crimes, or 
to include such a matter as theft; and it may be observed 
that in England it soon lost all descriptive power. It came 
to stand for a number of crimes which could be enumerated, 
but no definition of felony ever was or could be formed. To 
say that felony means treason may seem contrary to the 
first principles of our law, but some of those first principles 
were only settled late in the day, and looking abroad, 
more especially to France^ whence undoubtedly the word 
felony came to us, there is good reason for suppos¬ 
ing that it once connoted a breach of the feudal tie. 
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Such a crime had long been in England, as elsewhere, the 
worst of crimes; it had been regarded as the unpardonable 
sin, the sin of Judas who betrayed his .lord, and what is 
more to our purpose, it had been a crime whereby a man*s 
lands were forfeited to his lord. The stef)s by which such 
crimes as mere manslaughter and theft became felonies it 
is now difficult to retrace, but probably the king’s court 
permitted plaintiffs to “add words of felony,” and did not 
permit the accused to dispute the charge thus made. Our 
foreign kings successfully asserted the principle that every 
man, whosesoever man he maybe, is the king’s man, bound 
to the king by an immediate* fealty; and perhaps to this 
principle the word felony owes the enormously wide mean¬ 
ing which it gained in England. 

Whatever may be the truth about this charge of felony, 
the charge of breaking the king’s peace is almost certainly 
a fiction. It will be observed, that according to the 
words of the appeal, B. killed C. not merely “contra pacem 
“domini regis,” but “contra pacem domini regis ei datam,* 
that is to. say, the slain man had the king’s safe conduct, or in 
some other way was specially under the king’s protection, and 
breach of the king’s protection was undoubtedly an ancient 
plea of the crown. When in the Latin version of Canute’s 
code, and again in Doomsday, and in the would-be laws of 
Edward, William, and Henry the First, we read of a breach 
of the king’s peace, we ought certainly not to import 
notions from our later law and to imagine that every 
common assault or even every hpmicide could be supposed 
a violation of that peace, or to think of breach of the 
king’s peace as almost or altogether synonymous with 
offence. A charge of breaking the king’s peace was 
a definite charge of having done an act of violence to 
a person, or at a place, or on a drfy specially privileged. Pro¬ 
bably this had lost all practical importance before Bracton’s 
time, and though of course it was absolutely essential to 
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charge in words a breach of the king’s peace, this peace 
was thought of not as a peculiar immunity attached to 
places, persons, tjmes and occasions, but as the general 
peace and order of the realm. Still, to make assurance 
doubly sure, it ihight be well to charge that a slain man 
enjoyed a peculiar peace ei datamy and thus make the crime 
a definite breach of the king’s grith or mund. 

But the more important point is that the slayer was 
guilty of premeditated assault {in asstiUu premeditato). He 
is thus, I take it, charged with foresteal, agwait purpense, 
guet-apens. Bracton afterwards gives the words of an 
appeal “ de pace et plagis,” ah appeal of wounds, and in this 
' the appellant charges that on a certain day he was in the 
peace of our lord the king in such a place, or that he was in 
the peace of dur lord the king, “ in chimino domini regis.”* 
This may show a trace, though only a trace, of the old 
notion that the king had a special interest in crimes com¬ 
mitted upon his highway, though by this time, just as the 
king’s peace was no longer a special privilege, so every 
highway had become, or was becoming, the king’s highway. 
But the main point to be noticed is that the appeals “ de morte 
“hominis, de pace et plagis,” and “ de pace et mahemio,” 
all contSiin the charge of premeditated assault. That this 
premeditatus assultus was probably a Latin equivalent for 
the French guet-apens seems very probable when we 
remember that the procedure by appeal and wager of battle 
was French, not English, and compare an extremely similar 
form of appeal for wounds^given in the Norman custumal.t 
** Je me plaing de P., qui en la paix de Dieu et du Due me 
“ assaillit f6lonneusement k ma charue, en aguet ponrpense, 
“ et me fist cest sang et ceste playe que je monstre h. la 
“ justice.” In the Latin version it runs:—** Ego conqueror 
“ de T. qui ad carrucam nream, cum agueito prevcogitato, in 

• f. 144. 

t L’Ancienne Coutume dc Normandie (cd. W. L. de Gruchy), cap. 74 (75). 
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“ pace Domini et Ducismecrudeliter assaltavit, et plagam, 
“ maleficium et sanguinem mihi fecit, quod demonstravi 
“ judicio.’’ 

This charge of premeditatus assultus, wtiich contains the 
germ of malice prepense, appears in the appeal “ de morte 
“ hominis ” as given by Fleta.* At a much later date Staund- 
fordt copies the old form of words from Bracton, and I 
suppose that so long as men waged battle in criminal cases 
the form remained unaltered. Probably this phrase had a 
well-known French equivalent. Certainly in the r3th cen¬ 
tury, and I know not how mucJi earlier, there was a distinc¬ 
tion‘in French law, or at least in the law of some parts of 
France, between murder and simple homicide, and the 
distinguishing note of the former was guet-apens. Beau- 
manoir, who towards the close of the century committed 
to writing the custom of Beauvais, says tha! there are four 
crimes for which a man shall be drawn and hanged and 
forfeit his possessions. These are murder, treason, homicide 
and rape. Murder and homicide he thus distinguishes}::— 
“ Murdres, si est quant aucuna tue ou fettuer autrui m agait 
** apense, puis soleil couquant dusqu’a soleil levant, ou quant 

“ il tue ou fet tuer en trives ou en asseurement. 

“ Omicides, si est quant aucun tue aucun en caude mellSCf 
“ si comme il avient que ten9ons naist et de la tenchon 

vient lede parole et de le parole mell^e, por le quele aucuns 
“rechoit mort souventes fois.” This is very strikingly like 
English law as it emerges three centuries later in Staund- 
ford’s Pleas of the Crown. Murder is marked by guet-apens ; 
manslaughter is killing in what we have chosen to call chance 
medley, but what doubtless should have been called, and 
must once have been called, even in England, chaude mSlSe. ■ 
In an ordinance of St. Lewis,§ and in other French records 

• f. 48 f Ed, 1583, f. 78b. 

tLes Coutumes du Beauvoisis, cap. 30, secs. 3,6 (ed. Beug^ot, vol. x, p. 4x2.) 

§ Ann. 1245. Ordonnances dee Rois de France, toI. x, pp. 56-57. 
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of the 13th century, the same distinction appears, and guet- 
apens wag so well-established a term of the law, that French¬ 
men writing in Latin were at pains to make such words as 
agaitum^ aguaitum.^ But the more classically-minded seem 
to have preferred insidice prapensatce^ or insidia pracogitatce^ 
and this introduction of the word insidicB is of importance, 
because of a certain text in the Vulgate, of which hereafter. 

Nevertheless, the punishment for simple homicide w'as, 
according to Beaumanoir, the same as the punishment for 
murder. It may be noted by the way that the French law 
in the 17th and i8th centuries was quite as strict as the 
English in holding that every one guilty of homicide is in 
theory liable to be put to death. In case of excusable homi¬ 
cide, there was, in France, the same necessity of obtaining 
from the king “ lettres de grace *' —which, however, were 
granted as of course—that there was in England of obtaining 
a formal pardon.t But whatever may have been the origin 
of this state of things, which perdured until the Revolution, 
criminal homicide not amounting to “meurtre*’ was a capital 
crime just as meurtre was. I-believe that sometitnes, and 
in some parts of France, the murderer was broken upon the 
wheel, while the mere manslayer escaped with a hanging, 
but in Beaumanoir’s time and district both were hanged. 
His distinction therefore may at first sight seem futile. 
Really it was of great importance, though it did not affect 
the fate of the criminal. 

In France criminal jurisdiction was to a very large extent 
in other hands than the king’s—in the hands of great lords 
and chartered towns. Now murder was a plea which 
belonged only to the highest jurisdiction. In the records 
of the 13th century there are many entries touching disputes 
as to whether some lord’s Jurisdiction extends to murders. 

* Ducange, s. v., agaitum, aguaitum, insidiie, pensabiliter, pensamentum. 

t Jousse, Traitd de la Justice Criminelle (ed. 1771), vol. 3, pp. 481.2; Denisart, 
Collection de Decisions, s. v. homicide, gr&ce (ed. 1790); Bouteiller, Somme 
Rurale, ed. L. Charondasle Caron, 16x1, p. 287. 
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A good illustration of the way in which the distinction 
between murder and simple homicide made itself felt may 
be found in a case which came before the king's court in 
1264.'’' A man had killed his wife. The mayor and jurats 
of Noyon hanged him. The bishop of Noypn was aggrieved 
by this, for that, as he alleged, jurisdiction over murder 
(justitia multri) was vested in him. The mayor, however, 
pleaded that there had been no murder, but just a simple 
homicide en chaude mel^e (simplex occisio facta ad calidam 
mesleiam). Even late in the i8th century there was this 
distinction: homicide by guet-apens was, while simple 
homicide was not, “ un cas royal,” that is to say, a plea over 
which only the king's judges had jurisdiction to the ex¬ 
clusion of the seignorial courts.t 

This, as it seems to me, may explain th^ appearance of 
premeditatus assulius in the form of words*, whereby, accord¬ 
ing to Bracton, wager of battle is made. This plea, as 
say the Leges Willelmi, belongs to the king’s crown. This, 
as say the laws of Canute, is one of the rights which the 
king enjoys over all men. It is “ un cas royal,” “ placitum 
“ coronas.” Perhaps the averment of premeditated assault 
was in Bracton's day merely formal. The king’sjudges must 
have been unworthy of their successors if they were not 
prepared to hold that an allegation giving the court jurisdic¬ 
tion cannot be contradicted, and somehow or another the 
great workofgatheringintotheking'shands all criminal justice 
was successfully accomplished. If, however, we are apt to 
forget that any such work had to fie done, we should try to 
realize the state of things pictured by the Leges Henrici, 
and consider how easily that might havg developed into 
the state of things that existed in contemporary France; 
nor should we forget that GlanviU and Bracton give us but 
one side of a many-sided story, and that side the king’s. 

* Les Olim, ou Registres det Arrets (ed. Beugnot^, vol. z, p. 592. 

f Jousse, op. cit., vol. x, p. 293-5. 
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From prcemediiaius assulttis it was no great leap to prcBcogi- 
tata maliiia^ not nearly so great a leap as it is now from 
assault to malice, according to the common use of words. 
Undoubtedly, as Sir James Stephen suggests,* it is but 
gradually that malice has come definitely to mean a motive, 
namely, spite, malignity, pleasure in another’s pain. 

Sufficit diei malitia sua t—those familiar with such 
words as these can hardly have thought that malitia must 
always mean a wicked motive, nor did Wiclif scruple to 
translate them by “ It sufficith to the dai his owne malice.” 
The transition from premeditated assault to malice afore¬ 
thought is rendered even easier than it would otherwise 
have been by the statute of 1389, which combines them in 
the phrase agait, assault, ou malice prepense.” This 
probably is jus| such a generalising crescendo as is at all 
times dear to the draftsman ; “ assault ” is somewhat wider 
than “ambush,” and “premeditated evil ” is a still more 
general phrase. The transition, however, is fortunately 
made yet easier for us by an almost contemporary 
French ordinance and an almost contemporary Scotch 
statute dealing with the very same subject-matter as this 
statute of 1389, for it seems that the royal prerogative of 
pardon was making itself felt as a nuisance in France and 
Scotland as well as in England. 

In a French ordinance of 1356!; this phrase occurs:— 

“ Nous ne ferons pardons ne remissions de murdres ou de 
“ mutillacions de membres faiz et perpetr^s de mauvaiz 
“ agait par mauvaise volunt6 et par deliberacion.” 

A Scotch statute of 1369,§ provides that no one asking a 
pardon for homicide shall be heard until inquisition has been 
made touching the crime, and if it appears “ quod factum 
“fuerit per murthyr vel per prsecogitatam malisiam,” a - 

• Vol. 2, p. 118; vol. 3, p. 56. t S, Matth., c. vi., v. 34 (Vulg.) 

% Ordonnances, vol. 3, p. 129. 

§ Acts of Parliaments of Scotland, vol. i, p. 151. 
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pardon shall not be granted without consent of Parliament. 
Here, plain enough, is malice aforethought part of the 
Scotch definition of the worst form of manslaying just 
twenty years before the same phrase receives statutory 
sanction in England. But the vernacular phrase in Scotland 
seems to have been, not malice aforethou^l^tf but forethought 
felony. In 1373, this occurs as a technical term in a statute,^ 
such as would now be called a temporary Coercion Act. The 
king is to cause every manslayerto be seized and imprisoned 
“ et incontinenti cognosci facere per assisam si homicidium 
“ fuit perpetratum ex certo et deliberate proposito vel per 
“ forthouch felony sive murthlr, vel ex calore iracundiae vz 
“ chaudemellee; ” in the former case “ incontinenti facienda 
** est iusticia,” while in the latter the criminal is to be pro¬ 
ceeded against in the ordinary course of law. From this 
time onwards the contrast between forthocht felony and chaude 
mellay recurs at intervals in the Scotch Statute book. The 
chief consequence of the distinction became one not very 
unlike that which existed in England after murderers had 
been deprived of benefit of clergy. In Scotland, the privi- 
lege of sanctuary or grith (th*e church grith of our own old 
laws) seems to have been a more inviolable impediment to 
penal justice than it was even in England. At length, how¬ 
ever, in 1469, just about the same lime that petty treason 
was made unclergyable in England, and before murder was 
made unclergyable, the murderer was excepted in Scotland 
from the privilege of sanctuary.t Those in charge of the 
sanctuary are to be informed “that sic a man has committit 
“ sic a cryme of forthocht felony tanquam Incediator 
“ [insidiator] viarum et per Industriam for the quhilk the 
“ law grantis nocht nor levis sic personig to Joise [enjoy] 

“ the Immunite of the kirk.” 

Passing by for one moment this recurrence at a late date 
of the old notion that way-laying, insidiae, guet-apens are 

* Act. Pari. Scot., Vol. 1, p. 184. 


t Act. Pari. Scot, Vol. 2, p. 96. 



424 'I'hb early history of malice aforethought. 


the true marks of the worst kind of manslaughter, we may 
note the close similarity between the phrases which in the 
latter half of the 14th century were employed in France, 
Scotland, and England, to designate the sort of crime 
which the king was not to pardon. In France it is perpe¬ 
trated **de mauvaiz agait par mauvaisevoluntfi etpar deliber- 
acion; ” in Scotland “per prEecogitatam malitiam,” “ex 
certo et deliberate proposito vel per forthouch felony ; ” in 
England “ par agait, assaut ou malice purpense.*’ Probably, 
almost the same idea is expressed in all these phrases; it 
is a sort of homicide that is distinguishable from man¬ 
slaughter en chaude m6l€e. 'Some premeditation is of its 
•essence, and the notion of way-laying or ambush is giving 
way to that of spite or malevolence. 

But our last quotation from the Scotch statute book 

contains an allusion not to be missed. The Latin words 

( 

“ tanquam insidiatcT viarum et per industriam,” which are 
introduced into a statute written in the vulgar tongue, are 
of great historical value. They refer to a passage in 
Exodus.* Our Authorised Version renders it thus:—“ But if 
“ a man come presumptuously upon his neighbour, to slay 
“ him with guile; thou shalt take him from mine altar, that 
he may die.” In the Vulgate the words are, “ Si quis pir 
“ indmiriam occiderit proximum suum, et per insidias^ ab 
“ altari meo evelles eum, ut moriatur.” 

Such an one, therefore, the clergy could hardly protect, 
for this was not merely a text of the Bible, it was a text of 
the Canon Law.t I imagine that this text had a most 
important influence on the criminal law of mediaeval 
Europe. It draws a line between two kinds of culpable 
homicide, and sanctions the belief that insidiae, waylaying, 
guet-apens, are the distinctive marks of the worse kind. 
There are other passages in*the Pentateuch which in their 

* Exod., cap. xxi., v. 14. 

fDecret. Gregor. IX., lib. v., tit. 12, c. i. 
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Latin guise make odium as well as insidia characteristic 
of that manslaughter which is beyond the privilege of 
sanctuary. It may be conjectured that these passages helped 
not a little to establish the notion that the real test is sub¬ 
jective, and to supplant premeditated waylaying by malice 
aforethought.* , 

It is not impossible that the texts in the Vulgate about 
insidicB are the root of the whole matter, the cause why the 
old notion that murder is slaying in secret, or slaying with 
concealment, was after the formation of the Canon Law 
replaced by the theory that the differentia of the worst 
homicide is guet-apens, premeditatus assultus. I imagine, 
however, that at least a co-operative cause was the fact that 
waylaying, “ force faite en real chimin,’’ was an infringe¬ 
ment of the king’s own rights, “ un cas royal,” an ancient 
plea of the crown, for that the highway^was the king's, 
and they that walked therein enjoyed hi§ peace. 

This may seem a superfluous attempt to explain the 
sufficiently obvious. We are wont to think, or to speak as 
if we thought that premeditated manslaying is the worst 
type of manslaying, and are perhaps rather surprised when 
Sir James Stephen points out that this is no universal 
truth. But whatever may be natural to us, we ought not to 
suppose that in the eyes of our remote ancestors the fact of 
premeditation would naturally have aggravated the guilt of 
manslaughter. The curious agreement between French 
and English law as to the necessity of obtaining a pardon in 
a case of excusable homicide, must suggest that this usage, 
for which Hale and Blackstone make half-hearted apologies, 
and which may have owed its long continuance partly to 
texts in the Old Testament, partly to tjie fees payable by 
those who sought a pardon, had its origin not in any accident, 
or in any desire to extort money, but in the utter incompe¬ 
tence of ancient law to take note of the mental elements of 

* Num. cap. xxxv., v. 20, eeq.; Deut. xix., v. 4, seq. 
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crime. Of this incompetence there is plenty of other 
evidence. The rank of the slayer, the rank of the slain, the 
rank of their respective lords, the sacredness of the day on 
which the deed was done, the ownership of the place at 
which the deed was done—these are the facts which our 
earliest authoriti^ weigh when they mete out punishment ; 
they have little indeed to say of intention or motive. When 
they do take any account of intention or motive, then we may 
generally suspect that some ecclesiastical influence has been 
at work, as when, for example, the compiler of the Leges 
Henrici borrows from Gratian and St. Augustine that phrase 
about mens rea which has fouhd a permanent place in our 
•law books. Secresy, or rather concealment, it may be 
allowed, was from of old an aggravation of manslaughter, 
so was the taking of an unfair advantage. Of this we see 
something in the definition of foresteal already quoted; it 
is foresteal to lie in tvait for one’s enemy and to attack him 
on the flank; it is not foresteal to call him back and have a 
fight with him. But in the days of the blood feud, such 
days for example as are represented by the story of Burnt 
Njal, mere deliberation or premeditation cannot have been 
thought an aggravation of the crime ; a man was entitled 
to kill his enemy provided that he was prepared to pay the 
price or bear the feud, but he was expected to kill his enemy 
in a fair, open, honest manner, not to take a mean advantage, 
not to fall upon him like a thief in the dark. In the fact 
therefore that premeditation became an element in the 
definition of murder, there is, as it seems to me, something 
that requires explanation, and towards such an explanation 
we have made some advance when we see that ambush or 
waylaying is an offence against the King, and that the book 
of Exodus excepts him who has slain another per insidias 
from the privilege of sanctuary. 


F. W. Maitland. 
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IV.—THE IRISH SHRIEVALTY. 

r I iHE introduction of the Common Law-of England into 
Ireland is understood to have taken ^place about the 
period of its reduction under the power of Henry II., in 
A.D. 1172. The early grants of that King contained reserva¬ 
tions, incident to which were wardships, marriages, reliefs, 
aids, and other feudal exactions, which could be recovered 
only by executive officers appointed for that purpose in the 
King’s Courts, such as Sheriffs, and so the King in making 
these grants of the laws of England to Ireland must neces¬ 
sarily have erected Courts for their execution, and for the 
realization of the profits of the grants so reserved, as other¬ 
wise the reservations would have been fruitless (2 Harris’s 
Ware, 80). A writ of King John fixing the commencement 
of the running of certain common law writs throughout Ire¬ 
land is confirmatory of the early establishment of English 
law (Rymer’s Foedera, 131), and a writ of 30 Henry III. is 
corroboratory. It is addressed to the Archbishops and 
other great functionaries of the Kingdom, and thus de¬ 
claresQuia, &c., provisum est quod omnes leges et 
consuetudines quae in regno Angliae tenentur, in Hibernia 
teneantur, &c,, quia etiam Rex vult quod omnia brevia de 
Communi jure quae currunt in Anglia similiter currant in 
Hibernia, sub novo sigilloregismandatum est, &c.” (Prynne, 
254). The earliest mention of Sheriffs in Ireland is in A.D. 
1197, in a writ of John ; “ Archiepiscopis, episcopis, comi- 
tibus, baronibus, justiciariis, vice-comitibus, constabulariis 
et omnibus balivis et ministris suis Hiberniae salutem, &c,’' 
thus showing who were the then ministers of the King’s 
writs in Ireland. Another writ (3 John, A.D. 1201) is 
directed “ Vice-comitibus,” as to other officers, and in a.d. 
1210 was issued this mandate : ** Fecit quoque Rex ibidem 
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construere leges et consuetudines Anglicanas, ponens vice¬ 
comites aliosque ministros qui populum regni illius juxta 
leges Anglicanas judicarent ” (2 Matt. Paris, 530). Henry 

p 

II., in the grant of the English law to Ireland, divided 
the Kingdom into Shires for the administration of justice, 
and John, to whom is ordinarily assigned the formation of 
Counties in Ireland, simply revived the institutions of 
political government, which, in the interval from his father's 
reign, had been discontinued (i Harris's Ware 33). It would 
of course be some time before the English laws and cus¬ 
toms 'became general throughout Ireland, and though 
Sheriffs and other ministers of justice were appointed, it 
, was only in the English colonies and those parts of Ireland 
that had been enfranchised by Charters that these laws pre¬ 
vailed. King John had formed twelve Shires—Dublin, Kil¬ 
dare, Meath, Louth, Carlow, Wexford, Kilkenny, Waterford, 
Cork, Tipperary, Kerry, and Limerick in Leinster and 
Munster, and these were in the districts to which the 
laws of the English colonists extended. In Edward I.'s 
reign there were Sheriffs of Connaught and Roscommon 
(3 Hall. Const. Hist, in Note, p. 346), but it was not till 
A.D. 1584, during the period of Sir John Perrot’s 
administration of the country, that Sheriffs were ap¬ 
pointed for five counties in Connaught and the province 
of Ulster, all of which, except Antrim and Down, had 
hitherto been undivided and was not Shire ground. It is 
said by Sir John Davis in his Discovery, that it was not 
till the reign of James the First that Sheriffs were appointed 
in Ulster, and that it was Sir George Cary who made the 
first Sheriffs for Tyrone and Tyrconnell. The non-appoint¬ 
ment of the Sheriffs, however, would not necessarily pre¬ 
clude the running of the King’s writ, for Sir John (in his 
Discovery, p. 108) says, that in the beginning of the reign 
of Queen Elizabeth there was no part of Ireland where 
the royal writ did not run, save in the liberty of Tipperary, 
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The jurisdiction of the King’s officers was not limited by 
the grants made to the great lords, such as that of Leinster 
to Earl Strongbow, or the grant of Connaught to 
Richard De Burgo. The form of these grants contains 
the saving of pleas of the Crown to the King and his 
heirs. “ Salvis item nobis et haeredibu^ nostris placita 
coronae nostras,” thus authorising the intervention of the 
King’s Sheriff, and preserving the Criminal Jurisprudence to 
the King and his functionaries, and so it may be that these 
palatine lords never created Sheriffs eo nomine^ their officers 
being designated Seneschals, The rights there reserved 
of pleas of the Crown would include the holding of Courts 
of Oyer and Terminer and Gaol Delivery. “ Et mandatur 
Vice-comitibus quod assizas illas et juratores coram eis 
venire faciant” (Rot. Pat. 3&4 Edw, II.) In a writ directed 
by Edward the First to William Fitzwarr^n, Seneschal of 
Ulster, to revoke the dowry of the wife of the late Earl 
of Ulster, a like saving is inserted of pleas of assize. 
“ Salvis nobis prsedictis castris, homagiis, et placitis assi- 
sarum et comitatuum infra dictum comitatum Ultoniae 
emergentibus, vobis mandatnus, &c.” In some of the 
Lordships created by the Crown, in Meath granted to 
Hugh De Lacy, in Kerry granted to the Earl of Desmond, 
the Crown appointed a Sheriff of the Cross, with Criminal 
jurisdiction over the liberty, as it did in every County of 
Leinster, except Dublin, in which County, as in Louth, 
Waterford, Cork, Tipperary, Limerick, Connaught, and 
Roscommon, the King’s writs appear to have run from 
the introduction of the English law. The Sheriffs of the 
Cross are supposed to have been officers of the King, 
exercising jurisdiction only in the Church lands lying 
within the liberty, and so in each County Palatine there 
would be two Sheriffs, one of the liberty and another of 
the Cross, whose respective jurisdictions may have been 
then exactly defined, but no record remains as to the 
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exercise of these independent offices. In Meath there was a 
Sheriff of the liberty and a Sheriff of the Cross, so in Ulster 
and Wexford, and there was a Sheriff of the liberty and a 
Sheriff of the Cross of Tipperary, as Lord Ormond having 
obtained a grant of royal liberties in the third year of 
Edward III., copverted his demesne of Tipperary into a 
County Palatine, and exercised royal privileges in that 
County. The number of Palatinates then existing was eight; 
five of these were in Leinster, the Lord of Meath had the 
same royal liberty in his territory, the Earl of Ulster, in 
that province, and the Earl of Desmond in Kerry (Davis’s 
Discovery, 107). 

• Notices of the earliest Sheriffs will be found in the 
extant Rolls of Chancery in Ireland, from the 2 Edward 
IL, down to the 20 Edward III., from which period down 
to the 29 Edwar^ III. the Rolls are wanting, having been 
destroyed in an accidental fire in the year 1300, but in the 
Roll of 29 Edward III., there appear Sheriffs of Counties 
and of the Cross then exercising jurisdiction. 

The franchise of a County Palatine gave a right of 
exclusive civil and criminal jurisdiction, unless there was a 
saving in the gi*ant of pleas of the Crown, subject to an 
appeal by Writ of Error to the King’s Bench. This 
jurisdiction havingbeen conferred on Strongbow in Leinster, 
his inheritance devolved on five sisters, who took to their 
shares, with Palatine rights, Carlow, Wexford, Kilkenny, 
Kildare, and Leix, since called the Queen’s County. The 
like jurisdiction was given to Lacy, in Meath, and to the 
Butlers and Geraldines, in parts of Munster (3 Hall. Cons. 
His. 347). 

In Betham on Qignities, 262, there is an entry copied 
from the Black Book of the Church of the Holy Trinity 
(a.d. 1297) in these terms:—“ The Justice, with the 
Common Council of our Lord the King, for the more firm 
establishment of peace in Ireland, ordained and decreed a 
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general parliament to be held here at this day, and to it were 
called the Archbishops, Bishops, .&c., and likewise the 
Sheriffs of Dublin, Louth, Kildare, Waterford, Tipperary, 
Cork, Limerick, Kerry, Connaught, and Roscommon, and 
also the Seneschal of the liberties of Meath, Weysford, 
Katherlagh, Kilkenny, and Ulster, &c., tvere commanded 
that each of them for himself, viz., the Sheriff in his full 
County Court, and the Seneschal in the Court of his liberty 
by the assent of the County or liberty,—cause to be 
elected two of the most honest and discreet knights of each 
County or liberty, who should now appear in this place, 
having full powers for the whole Community, or liberty, &c., 
to act and receive, &c., and that each Sheriff and Seneschal 
should be here in his proper person,” &c. In subsequent writs 
for summoning Parliament, the Sheriffs of the Crosses are 
named before the Seneschal of the lib^ties: thus in a 
parliament summoned by Edward III. at Dublin, the writs 
are to the Sheriffs of the Counties of Dublin, Louth, 
Kildare, Catherlagh, Waterford, Limerick, and Cork, the 
Sheriffs ’of the Crosses of ^eath, Kilkenny, Wexford and 
Tipperary, and the Seneschals of the said Crosses 
(Betham, 297). The liberty would appear at first to have 
been looked on as the more important part of the County. 
In the Parliament above mentioned, of Edward L, a change 
was made as to the Sheriff of Ulster, “ because the County of 
Dublin is much disordered, and many parts thereof separated 
and dispersed at remote distances from the other parts, as 
well in Ulster and'Meath and elsewhere in Leinster with the 
valley of Dublin, &c., by which they are less competent to 
do service to our Lord the King in his commands and in 
his Courts and his people are not suflfitiently governed or 
controlled; it is agreed, that there may be hereafter a 
Sheriff in Ulster as well as in the Crosses, to make execution 
in the liberty of Ulster when the Seneschal of the same 
liberty shall be found in default, and that the Sheriff of 
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Dublin shall not hereafter enter into Ulster. It is also 
agreed that Meath shall‘be a County of itself, and make the 
lands of the liberty of Trim, as the lands of Theobald 
Verdun, and all the lands of the Crosses within the precincts 
of Meath ; and that there shall be hereafter a Sheriff there, 
who shall hold his County Court at Kenlys on Thursday after 
the County Court of Dublin, and he shall do execution in 
the liberty of Trim when the Seneschal of the liberty shall 
be found in default. It is also conceded that the County of 
Kildare, which was lately a liberty connected with the 
County of Dublin, shall also be a County of itself, including 
,the Cross lands, and all other lands of the lordship of 
Leinster contained within its precincts, and shall be 
absolved altogether from the jurisdiction of the authority 
of the Sheriff of Dublin, and shall have a Sheriff for itself, 
as there is now for the County of Dublin *’ (Betham, 264). 
Thus the jurisdiction of the Seneschals was transferred to 
the Sheriffs. The Sheriffs of the Cross lands would have 
jurisdiction only in these lands for executing process, if, as 
is supposed, they were Church lands, of which opinion was 
Sir John Davis, whereas others think that by the saving in 
some early grants of the donations of Cross lands, the King 
could not have bestowed them, if they were Church lands, 
“ Salvis nobis et haeredibus nostris crociis et dignitatibus ad 
eas pertinentibus,” &c. (Pat. 9 Joh. ex Libro Nigro, fol. 224). 
There are two denominations still existing in Ireland under 
the name of Cross lands, Uppqr Cross and Nether Cross, 
in the Barony of Dublin. They may have been lands over 
which Bishops and Abbots had some jurisdiction, and the 
saving of them to the King is of importance, for they would 
appear to have been of considerable extent, judging from 
the subsidies levied off the communitates cYociarmi^ and in 
each of the Cross lands of every County wherein a liberty 
was created the King appointed his Sheriff, who it may be 
presumed had the same jurisdiction as in a County which did 
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not possess a liberty. In the reign of Edward III., when 
Tipperary was erected a liberty, there was then only a 
Sheriff of the Cross. Kerry also about the same period 
was erected into a liberty, and in ^t are found a 
Sheriff of the Cross and a Seneschal of the liberty 
(29 Edw. Ill, and 5 Rich. II.) Carlow ceased to be 
a liberty in the same reign (17 and 18 Edw. III.), so 
that in a.d. 1354 (29 Edw. III.) there were Sheriffs of the 
Counties of Dublin, Kildare and Carlow, and Sheriffs of the 
Cross of Kilkenny and Cross of Wexford ; Sheriffs of the 
Counties of Waterford, Cork, and Limerick, and of the 
Cross of Kerry and Cross of Tipperary; Sheriffs of the County 
of Connaught and of the County of Roscommon; Sheriffs of 
the County of Louth and Sheriffs of the Cross of Ulster. In 
1467, at a Parliament held at Dublin, the Lord-Lieutenant 
was to appoint a Seneschal to the palatine liberty of Meath, 
which had merged in the Crown ; and in the same year, in 
a Parliament held at Drogheda, it was enacted that the 
palatine liberty of Meath should continue, notwithstanding 
its merger in the Crown CBetham, 376). In 48 & 49 
Edw. III. a writ issued, directed to the Chancellor and 
others to certify whether the castle of Kilkenny and the 
manors of Dunfort and others, which were held in capite by 
Hugh, the son of Edward De Spencer, had, by virtue of 
the statute of Guildford, come into the King’s hands; and 
it being found that they had been seized into the King’s 
hands, and so remained, the King appointed a sheriff for that 
county (Harris’s Ware, 112). In*Henry V.’s reign, Wexford 
was governed by a regular sheriff (Rot. Cl., 2 Hen. VI.) 

The lordships of Ulster and of Connaught came to William 
De Burgho, Earl of Ulster, and on the marriage of his 
daughter with Lionel, Duke of Clarence (the son of 
Edw. HI.), the inheritance of both lordships, on the death 
of the Earl, devolved on the Duke, and through him ulti¬ 
mately came to Henry VII. 
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These lordships having an exclusive jurisdiction, save in 
those grants in which the King had saved his royal rights, 
the sole privilege of executing legaT process was vested in 
them, and hence it was in these liberties that the execution 
of a writ, if such were necessary, was done by the bailiff 
of the liberty; knd only when the duties were loosely 
executed in their jurisdiction, did the State interfere, and 
so enlarged the jurisdictions of the Sheriffs to supply the 
defects of the Seneschal (2 Harris’s Ware, 36). Sheriffs being 
Common Law officers, and their appointment being con¬ 
temporaneous with the introduction of the Common Law 
of England, would be from the same source as then existed 
in England. From a writ of 17 & 18 Edward III., it appears 
that the appointing officer of the Sheriff was the Lord 
Treasurer. In the Patent Roll of 20 Edward III., f. 7, col. 51, 
there is a writ enrolled to this effect:—Rex dilecto 
Waltero de Bermyngham justiciario Hib. potestatem amo- 
vendi vice-comites, &c., et alios ministros regis quoscunque 
quos (minime) sufficientes inveniret, et alios idoneos loco ipso- 
rum deputandi... ac etiam recipiendi ad pacem, &c.-rebelles, 
&c., pro uno anno.” In the Patent Roll of 32 Edward III., 
No, 33, is this entry: “ Rex commisit Nicholao de Courcy 
comitarum Cork custodiendum quamdiu Regi placuerit.” 
And in the same Roll “ Rex commisit Thomae Louthir 
comitatum crociae Kilkenny, custodiendum quamdiu Regi 
placuerit.” But there issued in 1361, a writ directed to the 
Justiciary, Chancellor and Treasurer commanding amid 
other matters that Sheriffs should be elected of the 
most worthy in every County, and that at least twelve of 
the most respectable individuals thereof should be re¬ 
sponsible for the dile execution of the duties and the King’s 
Revenue ; that the King’s Revenue having sustained injury 
by the misconduct of the escheator, that office should in 
futurebeexecutedby the Sheriffs; that Seneschals and other 
officers of the King’s demesnes should be appointed by the 
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Chancellor, Treasurer and the King’s Council, and insuffi¬ 
cient officers be removed by the, same authority; that 
Seneschals of Liberties within every County be bound to avow 
their accounts to the Sheriffs (Betham, 299). The entries 
on the Rolls of Chancery are not numerous, till the reign of 
Henry IV., when there appears the following^, “ Rex constituit 
Walterum Bermyngham de Athnery vice-comitem Con- 
naciae, durante bene placito—et similiter Fulco Furlong 
constituitur vice-comes Waysford ” (Rot. Pat. i Hen. IV., 
No. 75, fol. 157). Again, in thethirdyear of thisreign there is 
recorded—“ Rex scire facit omnibus, &c. Cum nuper per 
electionem Communitatis comitatus Mediae commiserit 
Wilielmo Nugent, Militi, baroni de Delvyn, officium vice- 
comitis comitatus prajdicti, se concessisse ei officium 
praidictum ” (Rot. Pat. 3 Henry IV., No. 33, fol. 161). 
In the same Roll are entries for the County and 
the Cross of Kerry, for the Counties of Cork, Kildare, 
and Louth, and in the Roll of the next year are entries for 
the appointment to the Shrievalty of Louth and of Meath, 
“durante bene placito,” and also entries for Kildare and 
Louth, and there are entries of the continuation of some of 
the appointments,such as “ Rex concessit Wilielmo Nugent, 
baroni de Delvyn, durante bene placito officium vice- 
comitis comitatus Mediae, quern habuerat durante anno 
praecedente.” This Baron of Delvyn appears again in the 
Patent of 6 Hen. IV., and in the second part of the same 
Roll his office is renewed. There it appears, by two entries, 
that the election of Sheriffs by tlje commons of the county 
as it was originally, was still deemed necessary:—*' Rex per 
electionem communit. civitatis Dublin, constituit Patricium 
P'erreysalterum coronatorumibi” (Rot. Pat.7 Hen. IV.,n. 12, 
fol. 180.) “ Rex, ad electionem magistratuum, procerum, et 
communitat. comitatus Tipperary, commisit Jacobo filio 
Edmundi le Boteler officium vice-comitis comitatus praedicti, 
habendum durante bene placito” (7 Hen. IV., No. 13). 

30 
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The Sheriff was in England down to the reign of Edw. 11 . 
an elective officer, but^ by a statute (9 Edw. II.) it is 
enacted “ that the Sheriffs from henceforth shall be assigned 
by the Chancellor, Treasurer, Barons of the Exchequer, 
and by the Justices ; and in the absence of the Chancellor, 
by the Treasurer,* Barons, and Justices, and that none shall 
be Sheriff except he have sufficient land within the same 
shire where he shall be Sheriff to answer the King and his 
people.” Other statutes affecting the office subsequently 
passed, and these, by the operation of Poynings’s Act, became 
binding in Ireland. The mode of appointing Sheriffs in 
Ireland is this:—The Senior Judge of Assize in each County 
■ procures the best information he can as to persons qualified 
to fill the office, and from the list so "supplied he takes three 
names, and in Michaelmas sittings the Chancellor and the 
Judges, meeting in Chamber, these names are brought 
forward by the Judge, the qualification of each discussed, 
one, generally the first on the list, is selected for each 
County, and the names of the so selected persons are, by 
the Chancellor, submitted to the Lord Lieutenapt, who 

4 

determines the appointment, and the name is then 
announced in the Gazette^ whereupon the office is filled. 
This was almost the uniform practice till in 1837 the then 
Lord Lieutenant, the Earl of Mulgrave, took upon himself 
the right of setting aside the Judges’ nomination. There had 
been in troublous times, probably in 1798, departures from 
the previous usage, but the cases were altogether excep¬ 
tional, and no previous or subsequent Lord Lieutenant 
disregarded the rule till the Vice-Royalty of the noble Earl; 
but the subject became the matter of discussion in the 
House of Lords, and the conduct of the Lord Lieutenant 
was impliedly disapproved of. (Letter to Lord Lyndhurst 
on the appointment of Sheriffs in Ireland, by H. H. 
Joy, Q.C.) 

A great deal of interest is derivable in tracing the 
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history of an office like that of Sheriff. Its origin is in the 
earliest periods of Constitutional history, going back to 
Anglo-Saxon times, to the Conquest, to Magna Charta. 
The origin of the name and the duties attached to the 
office throw light on its early existence. Among the Anglo- 
Saxons the terms mark and g^, or shire, designated, land 
held in common, the mark or march was the smallest of the 
common divisions, and was so called to express something 
marked out, or defined, a place having settled boundaries 
where the freemen located for the cultivation of the soil. 
In addition to this signification, the mark had a legal 
meaning, as being the member of a State representing 
those dwelling on the land in relation to their rights and 
privileges, and so sprang the union of marks in a federal 
bond, the technical name for such union being the word 
ga superseded by and signifying the same as scir, or shire. 
For the decision of rights between man and man, the Mark 
had its Markmot, with its principal officer or judge, and the 
ga or scir had its chief officer or judge on a larger scale, to 
settle differences of the people, which were too important to 
be determined by the Markmot. The power of uniting dis¬ 
tricts for general purposes was the quality of the ga or scir, 
and from this proceeded the necessity of itinerant Judges 
to hold a shire-moot, or court in the shire. Shire thus 
became a division of territory, consisting of hamlets, 
parishes, and liberties, its original meaning being a portion 
sheared or shorn off. The Anglo-Saxons, however, had their 
administrative and executive officers for this division, who 
were designated the Ger6fa, and the functions of tl^per- 
sons comprehended under that title were defined bj'a pre¬ 
fix, and so Scir-Ger6fa came to signify the Reeve or Keeper 
of the shire, the chief officer wit^^in its bounds. Even in 
early times he was the head of the shire or county, the 
holder of its Toum or Court, probably the elective chief of 
the division; he was also its principal fiscal officer, and the 

30-—2 
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leader of its militia. Down to the fourth year of the reign 
of Edward III. the Earl was the supreme dignity of the 
county, and was frequently of the blood royal, taking the 
name of Comesj or companion. These Earls had committed 
to them from the King the charge and custody of the 
county. Selden derives Comes^ not from the Earl partici¬ 
pating in the profits of the county, but from his being a 
companion and councillor of the King. At the Conquest 
the title Earl gave way to that of Count, and hence county 
came to be used instead of shire, signifying precisely the 
same thing, a portion or circuit of the realm into which the 
land was divided for its better government and the easier 
administration of justice. 

The Earls, by reason of attendance on the King, were 
unable to manage the details of the business of the county, 
and so was appointed the Vice-Comes^ the deputy of the 
Earl. It has been said that Vicc-Comes did not denote any 
subordination to the Comes, but meant simply that the King 
had appointed a person who might “ supplere vicem 
comitis ” in those counties where there was no Comes. 
This is fortified by the fact that all the authority of 
the Vice-Coraes or Sheriff is immediately from and 
under the King, and not from or under the Earl. Sir 
John Davis, in the “Case of the County Palatine,” 
observes: “ Count is a name of honour and is so called a 
comitando, vel sequendo principem, and those persons who 
had advanced to this title were * summi proceres et a rege 
proximo,’ as Cassaneus saith in Catalogo Glorise Mundi, 
And this name or title of honour was ab initio accom¬ 
panied by an honourable office, for a Comes had a territory 
assigned to him to guard and govern, which was called a 
Comitatus. Count or Earl then was the most ancient 
name of dignity and honour, and before the time of 
Edward III., was the sole name of dignity and honour in 
England—Duke, and Marquis, and Viscount, being of later 
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growth, and Baron not being a name of dignity; and to 
the office of Earl was assigned the custodiam comitatus 
and authority to raise the posse comitatus to suppress riots 
and rebellion, thus having a martial command as well as a 
jurisdiction in Civil and Criminal causes.*’ 

The procession of the Sheriff to meet the Judges of Assize 
possessed much significance. It was a medium of inter¬ 
course between the Crown and people ; the coming together 
of a county around their old elective officer was a recogni¬ 
tion of a principle in our constitution of adherence to 
precedent, for though the office had ceased to be elective, 
its duties and rights remained as before, and so the meeting 
of the Governor and governed long continued a welcome 
gathering. The Sheriff with the gentry and yeomanry of 
the county, attended by bailiffs, javelin men, and halber¬ 
diers, assembled in front of his hereditary mansion, and 
being there marshalled in becoming order, the procession 
moved into the highway across the free common of 
the march, hailed by the villagers and burgesses of 
the district, as they recognised in the Shire-Reeve 
him on whose ancestral lands they and their fore¬ 
fathers had lived and thriven, and so onwards till it reached 
a spanning bridge graceful for its archery, the verge of the 
county, where it awaited in anxious expectancy the 
ministers of justice, the Judges of Assize, thus expressing 
that reverence to their persons and place which their great 
errand so eminently deserved. These processions became 
expensive, Sheriffs rivalled each other in their show, and 
hence a statute of 13 and 14 Car. IT, c. 21, declared that 
no Sheriff shall have more than forty menservants with 
liveries attending upon him at the assizes, nor under the 
number of twenty menservants in any County in England, 
nor under twelve in any County in Wales, and by a more 
recent statute, by 22 & 23 of the Queen, c. 32, Justices of 
the Peace of a county may direct a sufficient number of 
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police-constables to be employed for keeping’ order within 
the precincts of Courts of Assize, and the Sheriff is not 
bound to provide javelin men or other servants with liveries. 
These statutes are applicable to England and Wales only. 

Lord Bacon, in writing to Sir George Villiers, thus 
expresses himself;—“ Having said thus much of the Judges, 
somewhat will be fit to put you in mind concerning the 
principal ministers of justice, and in the first of the High 
Sheriffs of the counties, which have been very ancient in 
this Kingdom ; I am sure before the Conquest; the choice 
of them I commend to your care, and that at fit time you 
put the King in mind thereof, that as near as may be they 
be such as are fit for these places, for they are of great trust 
and power; the posse comitatus, the power of the whole 
county being legally committed unto them. Therefore it is 
agreeable with tlie^intention of the law that the choice of 
them should be by the commendation of the great officers 
of the kingdom, and by the advice of the Judges, who are 
presumed to be well read in the condition of the gentry of 
the whole kingdom, and although the King may do it of 
himself, yet the old way is the good way.” And again, 
“the attendance of the Sheriffs of the counties, accompanied 
with the principal gentlemen in a comely not a costly 
equipage, upon the Judges of Assizes at their coming to 
their place of sitting, and at their going out, is not only a 
civility but of use also ; it raises a reverence to the persons 
and places of the Judges, who, coming from the King 
himself on so great an errand, should not be neglected.’* 


W. Harris Faloon. 
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V.—SPECIMEN CODE OF ENGLISH CASE LAW. 

• 

W HY should not the Case Law of En^^land be codified, 
like other branches of the law ? America has been 
before us in this, as she was in her Fusion of Law and 
Equity; and even our own Law publishers are pressing on 
the public a scheme of revised and abridged Case Law, and 
looking to those who are qualified to do so, to pronounce 
upon it. 

The “Notanda, 1877-81,*’ gives a table of cases, during 
that period “affirmed, approved, followed, disapproved, 
doubted, not followed, over-ruled, and reversed,” and its 
4th column goes further, and gives cases “ compared, 
distinguished, accord ” (whatever that abbreviation may 
mean). The Law Reports Digest, Vol. I., 1865-1880, gives 
“ cases followed, over-ruled, and specially considered; ” 
(whatever that means), and Fisher's Consolidated Digest, 
Vol. IL’, page 4005 gives* “ cases over-ruled and im¬ 
peached ” between 1870 and 1880. It is submitted, how¬ 
ever, that none of the above plans are sufficiently exhaus¬ 
tive, as mere Expurgatory Lists, while none of them 
erect the residuum into a Code, which is the main object 
of the following venture. 

The following pages are offered as a Specimen of the 
mode in which such a Code may be best effected. 

The Specimen is confined to ^^ure Equity Cases; and 
the bases of my Induction are the Equity Reports from 
1875 to 1880, comprising * Appeal Cases,* 5 vols. (including 
Privy Council Cases), and ‘ Chancery Dfvision ’ Cases, 15 
vols. The ‘ Irish Reports, Equity,’ and ‘ Law Reports, Irish, 
Chancery,’ the Appeals from Ireland in the * Appeal Cases,* 
and also the * Indian Appeal Cases,’ are excluded from the 
bases, as making the Specimen too long. 
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By ' Pure Equity ’ I mean the jurisdiction of our Equity 
Courts, irrespective of that given them by Statute. That, 
together with Procedure cases, is relegated to a ' Deferred 
Code.’ 

The same process should of course be applied to the 
Common Law and other Reports; but as Equity now 
‘prevails,* I have begun with it. 

Postulates. 

(1) . Let cases of no authority, by reason of being over¬ 
ruled, reversed, varied, or discharged—be omitted. 

[An over-ruled differs'from a reversed, in not being 
the same, case.] 

(2) . Let cases of weakened authority, by reason of being 
questioned, disapproved, or of a Judge doubting or dissent- 
ing—be omitted. 

(3) . Let superflnious cases, by reason of their being 
governed, or covered, by authority, or affirmed — be 
omitted; upon the principle, that one case is enough to 
substantiate any legal proposition. 

[The governing^ and' covering authority, not the 
govern^i or coveiedf is retained, because the latter is 
really the superfluous one* ; and so, the not the 

affirm^i, is retained, as being the most recent one, and 
that of the Highest Court (unless the facts are only 
sufliciently set out in the Report below).] 

(4.) For cases conflictings and not followed^ let a Parlia¬ 
mentary imprimatur, in the shape of a short Declaratory 
Act, be given to that which is to prevail. 

(5.) Let all Special cases go out. 

[By “ special," I mean those arising on the construc¬ 
tion of wills,'deeds, and other instruments, the language 
of which, in the very same words, is not likely to recur,f 

• Where a case is governed by more than one, all but one of the governing 
cases are superfluous, and that one alone (generally the earliest in date) 
should be retained. 

t Short expressions, or common forms may recur, and let cases on these be 
retained. 
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or which were decided on the special circumstances of 
the case (* under the circumstances'), or, * upon the 
evidence.’ Otherwise all Nisi Prius cases and trials 
at the Assizes should be reported. 

A primary test of speciality is where the judgment 
refers to no authorities.] • 

(6.) Let all sembkst pers of individual Judges, queries, and 
obiter dicta be omitted.* 

This gives rise to a very difficult and important question, 
viz., the true value of the House of Lords Reports, their judg¬ 
ments being not like the P.C. judgments, collective, but, 

• 

strictly, only the of individual Judges, unless adopted 

in their entirety by the majority. Are Judges* remarks too, 
within square brackets, during the argument, of the value 
of a judgment? 

(7.) Costs being now discretionary with* the Judge, and, 
at least in one Court, following the result (Broder v. Saillard, 
2C.D. 692) unless the circumstances are special—let costs- 
cases be omitted. 

Explanations. 

(i.) The Code therefore consists of the Residuum left 
after the above deductions, and is a series of categorical 
condensed substantive Propositions, placed table-wise, and 
arranged alphabetically under generic and specific heads 
(with cross references) of the subject-matter to which it 
refers. 

(2.) An alphabetical list of the Code authorities, as well 
as of the conflicting cases and qases to be omitted under 
the Postulates, follows the Code. 

(3.) Where the plaintiff’s and defendant’s names are the 
same, the initial letter only of the latter.is given. 

(4.) If a reversing case is reversed, the case which it 
reversed becomes set up agaid, and is virtually affirmed, 

* By * obiter dicta' I mean judgments which travel out of the record, to 
lay down general principles, and, being therefore extra-judicial, are not of any 
value, quoad that cascj or perhaps not at all. 
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and therefore goes out under Postulate 3, while it itself 
goes out, under Postulate i {e.g. Lyon v. Fishmongers' 
Co., I App. Ca. 662). If a reversing case be affirmed, 
the reversed case goes out under Post, i, and the affirmed 
case under Post. 3, {e,g, Burkinshaw v. Nicolls, 3 App. 
Ca. 1004). So i? an affirming case is reversed, the case 
which it affirmed becomes virtually reversed, and goes out 
under Postulate i (e.g. Singer Machine Manufacturers v. 
Wilson {3 App. Ca. 376)); while if an affirming case is 
affirmed, the two earliest go out under Post. 3 {e,g, Dawkins 
V. Penrhyn (Baron), 4 App. Ca. 51). 

(5.) The pages cited in column No. 6 are those on or 
from which the * Code Proposition ’ is contained, or 
deduced, in the judgment. 

(6.) The ‘ Code Propositions' occur under the Cross 
References of subject-matter, only where they seem to fall 
more properly there than under the main * subject- 
matter.’ 

(7.) Where the grammar allows, read straight on from the 
‘subject-matter’ columns, Nos. 1,3, to the * Code‘Proposi¬ 
tion* column, No. 4. 

Abbreviations. 


Abbreviations are useful. The following are used. 


aff. 

— affirms 

disappd. 

-- disapproved 

affd. 

= affirmed 

disappr. 

~ disapproves 

overr. 

— overrules 

foil. 

— follows 

overrd. 

~ overruled 

dub. 

— dubitat 

gov. 

~ governs 

• diss. 

= dissentit 

govd. 

— governed 

P- 

== per 

rev. 

” reverses 

q- 

~ query 

revd. 

— reversed 

par. 

- paragraph^ 

revg. 

~ reversing 

h.n. 

- ■ head note 

appr. 

= approves 

' s. 

— semble 

quest. 

— questions 

sp. 

— special 

^ " Paragraph ** means paragraph of the Head Note, and the numbfr of the 
paragraph indicates its order to the Head Note, of each Report. 
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C-A. 

Court of Appeal 

H.L. = 

House of Lords 

P.C. 

= Privy Council 

H.C; 

High Court 

V.C.M. 

= Vice-Chancellor 

V.C.ofL; - 

Vice-Chancel¬ 


Malins 


lor of Lan¬ 




caster 

V.C.H. 

Vice-Chancellor 

V.W. ofSt. - 

Vice-Warden 


Hall 


of the Stan¬ 




naries 

V.C.B. 

= Vice-Chancellor 




Bacon 



Fry, J. 

= Mr. Justice Fry 

L.C. 

Lord Chan¬ 


cellor 

M.R. 

“ Master of the 

C.D. 

Chancery 


Rolls 


Division 

CJ.B. 

Chief Judge in 

P.D. 

Probate Divi¬ 


Bankruptcy 


sion 

ib. 

= ibidem 



Pr. 

Procedure 

%• 


C, 

— Costs 



S.C. 

“ Same Case; (not neces- 



sarily eodem nomine) 


The ukimate analysis will .therefore stand thus :— 

1. Specimen Code and alphabetical list 

2. Deferred Code of Statute-Equity, and Practice, Cases 

3. Expurgatory Lists 

(i,) Cases reversed, over-ruled, discharged or varied 
(ii.) Cases affirmed 

(iii.) Cases questioned, disapproved, or in which a 
Judge doubts or dissents 
(iv.) Cases governed, or covered by Authority 
(v.) Special Cases 

(vi.) SemhhSf queries, perst and obiter dicta 
(vii.) Conflicting cases and cases not followed 
(viii.) Self-evident cases, or worthless. 

N.B.—The modern reports of Appealed cases being bound up with those in 
the Court below and forming one Report, the benebcial application of Postu. 
lates X and 3 will not appear in the Specimen Code so great, as when the 
earlier cases come to be codified. 
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#bttttariT of tlje $!0uarter. 

(England, Scotland, and Ikeland.) 

Ashmore, Fitzroy Paiey, M.A., of the Inner Temple, Esq., 
Barrister-at-Law, aged 37. Mr. Ashmore, who was a jnember 
of the Oxford Circuit, was called to the Bar in 1870. He was 
of University College, Oxford, Third Class, Jurisprudence and 
Modern History, 1868; B.A., 1869; M.A., 1872. Jiim 12. 

Attwell, Thomas Myers, Esq., Solicitor, aged 52. Admitted 
in 1872. May 22. 

Barnes, Joseph, of Rutland House, Dolphin’s Barn, and of 
the King’s Inns, Esq., Barrister-at-Law, aged 74. Mr. Barnes 
was called to the Irisli Bar in 1838. May i. 

Barrington, William Mattliew, Solicitor ^Irel.), aged 27. 
Admitted 1878. Third son of Sir Croker Barrington, 4th Bart, 
(cr. 1831.) Jitiie 10. 

Beale, William John, Esq., J.P., of Bryntirion, Co. Merioneth, 
formerly Solicitor, aged 75. Mr. Beale, who was admitted a 
Solicitor in 1837, had been in practice both in London and 
Birmingham. He was in the Commission of the Peace for 
Merionethshire, and served the office of High Slieriflf in 1878. 
May 21. 

Bowyer, Sir George, D.C.L., of Denham Court, Bucking¬ 
hamshire, and of Radley Park, Berkshire, Bart., and of the 
Middle Temple, Barrister-at-Law, aged 71. Sir George who 
was called to the Bar in 1839, was M.P. (Liberal), for 
Dundalk, 1852-68, and for Wexford, 1874-80. He was a Knight 
of Justice of the Order of St. John of Jerusalem, and was also 
a Knight Grand Cross of the Order of St. Gegory the Great, 
and of the Constantinian Order of St. George, decorations 
conferred by the Pope and the King of Naples, and was a 
Chamberlain of the present Pontiff, Sir George, who was 
known in legal literature as an authority oY Canon Law, was 
the seventh Baronet of Denham (England, cr. 1660) and third 
of Radley (Gt. Britain, cr. 1794), his grandfather, Admiral Sir 
George Bowyer, third son of the third Baronet of Denham, 
having been created a Baronet of Great Britain in 1794 in 

31 
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acknowledgment of his services under Lord Howe. The late 
Sir George received the Honorary degree of M.A. in 1839, 
and that of D.C.L., in *1843, both from the University of 
Oxford. He was Reader at his Inn in 1850. Jum 7. 

Boyle, Robert Frederick, M,A., formerly Fellow of All Souls 
College, Oxford, and of the Middle Temple, Esq., Barnster-at- 
Law, aged 41. M;:. Boyle, who was called to the Bar in 1866, 

was of Balliol College, Oxford, where he took a first class in 
Classics at Moderations, 1861, and graduated in 1866, and from 
which he was elected to a Fellowship at All Souls in 1865. 
He subsequently obtained, and filled for several years, the post of 
one of H.M. Inspectors of Schools. Mr. Boyle was second 
son of the late Hon. John Boyle, who was second son of 
Edmund, eight Earl of Cork and Orrery, K.P. The Earldom 
^ of Cork, in the Peerage of Ireland, cr. 1620, passed in 1753 
to the late Mr. Boyle’s ancestor, John, 5th Earl of Orrery 
{cr. 1660), in the Peerage of Ireland, who became 5th Earl of 
Cork, being also 2nd Lord Boyle of Marston (cr. 171T) in the 
Peerage of Greaf Britain. May 15. 

Bridgman, Hon. Frederick, Acting Chief Justice of the Gold 
Coast, and Queen's Advocate, aged 45. Mr. Bridgman, who 
was of the Inner Temple, and was called to the Bar in i860, 
was the eldest son of F. H. Bridgman, Esq., and fell a victim 
to the climate of the colony when he had not long been in 
office. May 5. * 

Broadhurst, Edward, M.A„ of the Middle Temple, Esq., 
Barrister-at-Law. Mr. Broadhurst, who was called to the 
Bar in 1837, died at Sydney, New South Wales, where he 
had for some years resided. He was of Magdalen College, 
Cambridge, where he graduated as Junior Optime, and ist Class 
Classical Tripos, in 1832. April 7. 

Cameron, Malcolm J., Esq., Solicitor (Irel.), Ballymoney. 
Admitted in 1873. June i8. 

Champion, Charles, Esq* Solicitor, aged 69. Admitted in 
1847. May 3. 

Chichester, John Hopton Russell, of the Middle Temple, 
Esq., Barrister-at-Law, aged 77. Mr. Chichester was called to 
the Bar in 1829. Sday i. 

Chichester, Robert Bruce, of Lincoln's Inn, Esq., Barrister- 
at-Law, aged 83. Mr. Chicliester, who was called to the Bar 
in 1826, and had been a member of the Oxford Circuit, was son 
of Col. John Palmer Chichester, and brother of the late Sir John 
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Palmer Bruce Chichester, of Arlington, Bart. His mother was 
a niece of James Bruce of Kinnaird, the celebrated African 
iraveller. The Chichesters of Arlington were descendants of a 
younger son of Chichester of Raleigh, De^on. Juiu ii. 

Clark, Thomas, Esq., Procurator-Fiscal, Airdrie District. 
Mr. Clark had held office as Sub-Dean of the Society of 
Solicitors and Law Agents of his nativp town of Airdrie, 
where he had passed his apprenticeship, and where he sub¬ 
sequently filled the post of Sheriff Clerk Depute, which he 
held till appointed Procurator-Fiscal in 1870. March 20. 

Cochrane, Hon. Sir James, Kt., of Glenrocky, Gibraltar, for 
thirty-six years Chief Justice of Gibraltar, aged 85. Sir James, 
who was called to the Bar by the Hon. Society of the Inner 
Temple in 1829, was son of Hen. Thomas Cochrane, Speaker of 
the House of Assembly of Nova Scotia. He was appointed 
Attorney-General for Gibraltar in 1837, and was raised to the 
Bench as Chief Justice in 1841. In 1845 he received the honour 
of knighthood, and he retired from the office in 1877, when Lord 
Napier of Magdala, the Governor, bore testj^iony that he had 
“ eminently maintained the high character of the Bench.” 
ynne 24. 

CoPEMAN, George, of Dunham Lodge, Norfolk, and of the 
Inner Temple, Esq., Barrister-at-Law, aged 65. Called to the 
Bar in 1857. May 29. 

Cunningham, Alexander, £sq., W.S. (Scot.), aged 78. Mr. 
Cunningham, whose father, Charles Cunningham, Esq., of 
Newholm, was a member of the same Society, was admitted a 
Writer to the Signet in 1827. During the period 1842-6 he was 
Joint Secretary, with his father, to the Commissioners for 
Northern Lights, and succeeded to the Secretaryship in 1846, 
retiring in 1875. June 16. 

Deasy, Right Honble. Rickard, P.C. (Irel.); Lord Justice of 
Appeal (Irel.), aged 70. The late Lord Justice, who had for 
some time past been in a weak stc^te of health, was second son 
of Rickard Deasy, Esq., of Clonakilty, Co. Cork. Proceeding 
to Trinity College, Dublin, he t6ok his B.A. in 1833, and sub¬ 
sequently his M.A. in 1847, and the\iegrees of LL.B. and LL.D. 
in i860. He was called to the Irish Bar in 1835, and took silk 
in 1849, becoming Third Serjeant in 1858. In 1855 entered 
Parliament as M.P. (Liberal) for Co. Cork, and sat till he was 
raised to the Bench in 1S61. Deasy’s Act, as it is called, showed 
the desire of the future Lord Justice to find a modus vinendi on 

3t—2 
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the Irish Land question, but as a measure it remained in¬ 
operative. In 1859 Mr. Deasy was Solicitor-General, and in 
i860 Attorney-General for* Ireland. In i860 he was made a 
Baron of the Exchequer, and sworn of the Irish Privy 
Council, and in 1878 he was raised to the Bench of the Court of 
Appeal. May 6. 

Digby, George Djgby Wingfield, M.A., D.L., J.P., of Sher¬ 
borne Castle, Dorsetshire, and of Coleshil!, Warwickshire, and 
of the Inner Temple, Esq., Barrister-at-Law, aged 85. Mr. 
Wingfield Digby, who was heir-general of the Earls Digby, 
was called to the Bar in 1824, and was eldest son of William 
Wingfield, subsequently Baker, Esq., of Orsett Hall, Essex, 
M.P. for Bodmin, Judge for Wales, and a Master in Chancery, 
by Lady Charlotte, daughter of the first Earl Digby. He 
.proceeded from Westminster to Christ Church, Oxford, where 
he duly graduated. In 1856 he assumed the name of Digby, 
on inheriting the Sherborne Castle estate from his uncle, the 
last Earl Digby, and in i860 served the office of High Sheriff 
for Dorsetshire, fqr which county he was also a Deputy Lieu¬ 
tenant and Magistrate. May 7. 

Dowman, William, Esq., Solicitor, Sudbury, aged 66. 
Admitted in 1840. May 15. 

Dundas, William Pitt, Esq., C.B., Advocate at the Scottish 
Bar, formerly Depute Clerk Register, and Registrar-General 
for Scotland, aged 82. Mr. Pitt Dundas, who came of a race of 
distinguished Scottish lawyers, was called by the Faculty of 
Advocates in 1823. He was youngest son of Right Honble. 
Robert Dundas of Arniston, M.P. for Edinburghshire, Lord 
Chief Baron of the Exchequer in Scotland, by Elizabeth, 
daughter of Henry, first Viscount Melville, and was grandson 
of Robert Dundas of Arniston, Lord President of the Court of 
Session, and great grand.son of yet another Robert Dundas 
of Arniston, Solicitor-General and Lord Advocate for Scotland, 
and also Lord President of tjie Court of Session, in succession 
to Duncan Forbes, of Culloden. In 1853 Mr. Pitt Dundas 
was appointed Deputy Keeper of the Privy Seal for Scotland; 
in 1856 Registrar-Generalf of Births, Marriages and Deaths ; 
and in 1876 he was nominated to a Civil Companionship of the 
Order of the Bath. He retained, down to the time of his death, 
the Keepership of the Record of Entails, having some, years 
ago resigned the more laborious offices with which he had been 
so long identified. May 17. 
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Donn, Jonathan, M.A., of Lincoln’s Inn, Esq., Barrister-at- 
Law, aged 29. Mr. Dunn, who was.called to the Bar in 1878, 
was M.A. of Exeter Coll., Oxford (B.A., 3rd Class, Jnrisprud.t 
1877), and was eldest son of William Dunn, Esq., of Carus 
Lodge, Lancaster. May 12. * 

Eaden, John, Esq., Solicitor, Cambridge, aged 7*1. Mr. 
Eaden, who was admitted in 1832, had been Clerk to the Justices 
for the Borough of Cambridge since 1836. July i. 

Eastwick, Edward Backhouse, M.A., C.B., of the Middle 
Temple, Esq., Barrister-at-Law, aged 69. Mr. Eastwick, who 
was called to the Bar in i860, was educated at the Charterhouse, 
from which he proceeded to Merton Coll., Oxford. He went 
out, without taking his degreej to India, as a Cadet of Bombay 
Infantry. Devoting himself to Oriental languages, he was 
transferred to the Political Department, in which he served in 
Scinde and Kattywar. He was author of numerous works on 
the Literature, Grammar, and Philology of the Persian and 
other languages of India. Failure of health compelled his 
return to Europe, but he was again in the fiast in the Diplo¬ 
matic Service, as Secretary of Legation at the Court of 
Teheran, 1860-63. He had in the interval filled the chair of the- 
Hindustani Professorship at the Hon. East India Company’s 
College, Haileybury, and served in the Political Department at 
the India Office. In 1864 ^nd 1867 he was sent as Com¬ 
missioner to Venezuela, and in 1866 was made a C.B. and 
Private Secretary to Lord Cranborne, Secretary of State for 
India. He was M.P. (Conservative) for Penrhyn and Falmouth, 
1868-74, ^^75 received the honorary degree of M.A. from 

his University in Recognition of his services. July 16. 

Edye, Thomas, Esq., Solicitor, formerly of Montgomery, 
aged 91. Mr, Edye was son of Edmund Edye, Esq., of Hather- 
leigb, Devon, also a Solicitor. Apnl 27. 

Ellison, Cuthbert Edward, M.A., of the Inner Temple, Esq., 
Magistrate, Lambeth Police Court. Mr. Ellison, who was of 
Trinity College, Cambridge (B.A.,■1840; M.A. 1843), was called 
to the Bar in 1845, and was appob^ed one of the Stipendiary 
Magistrates for Lambeth in 1864. 26! 

Foster, Alfred William, of the Inner Temple, Esq., Barrister- 
at-Law, aged 37. Mr. Foster, w*ho was called in 1872, was a 
Member of the South-Eastern Circuit. May 28. 

Fry, Charles Edward, Esq., Solicitor, of London, and of 
Holsworthy, Devon, aged 46. Admitted in 1866. May 21. 
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Garfit, Thomas, D.L., J.P., of the Middle Temple, Esq., 
Barrister-at-Law, formerljr M.P. for Boston, aged 67. Mr- 
Garfit, who was called to the Bar in 1846, and was son of the 
late William Garfit. Esq., of Boston, Lincolnshire, sat for his 
native borough on tne Conservative side of the House in the 
last Parliament, and was a Deputy-Lieutenant and Justice of 
the Peace for Lincolnshire. May 29. 

Goldsmith, George, M.A., Camb., of the Middle Temple, 
Esq., Barrister-at-Law, aged 80. Mr. Goldsmith, who was 
called to the Bar in 1836, was of St. Peter’s College, Cambridge, 
where he graduated in 1829, May. 

Greenland, Alfred, of the Middle Temple, Esq., Student-at- 
Law, aged 26. Mr. Greenland was eldest son of Alfred Green¬ 
land, Esq., of Chesham House, Hampstead. March 31. 

Gush, William Frederick, Esq., Solicitor, aged 43. Mr. 
Gush, who was Solicitor to the General Assurance Company, 
was admitted in 1861. He was the eldest surviving son of 
William Gu.sh, Esq., of The Grange, Old Malden. June 16. 

Hewitt, Benjamin* Thomas, Esq., Solicitor (Irel.), aged 
53. Mr. Hewitt, who practised in Belfast, was admitted in 
1855. He was, we learn through the Irish Law Times^ one of 
tlie drafters of the Constitution drawn up for the Church of 
Ireland after the Disestablishment, and was himself Member of 
the Diocesan Synod of Down and Connor. June ii. 

Howe, Thomas Edward, of Lincoln’s Inn, Esq., Barrister- 
at-Law, and of Rosenau, Datchet. Called in 1858. July 18. 

Howell, David, Esq., Solicitor, aged 58. Mr. Howell, whose 
father, the late John Howell, Esq,, J.P., of Carmarthen, was 
also a Sciicitor, was admitted in 1857. April 24. 

Hughes, John, of the Inner Temple, Esq., Barrister-at-Law, 
aged 77. Mr. Hughes, who was called to the Bar in 1839, was 
representative of the well-known Welsh house of the Barons of 
Kymmer in Edeirnion, and was an eminent Welsh genealogical 
scholar. July 4. f 

IsBisTRR, Alexander Kennedy, M.A., LL.B., of the Middle 
Temple, Esq., Barrister-at d-aw, aged 61. Mr. Isbister, who 
was Dean of the College ol Preceptors, was called to the Bar 
in 1864. He was M.A. of the University of Edinburgh, and 
LL.B. (1866I of the University of London. May 28. 

Jacobs, Hon. Simeon, C.M.G., late Attorney-General, Cape 
of Good Hope, aged 51, The late Mr. Jacobs, who was 
called to the English Bar by the Hon. Society of the Inner 
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Temple in 1852, besides having formerly been Attorney-General 
at the Cape, had been a member^of the Executive Council 
since 1872, according to the Colonial Office List. He was 
created C.M.G. in 1882. July 15. 

James, John, Esq., formerly Deputy ClerU of the Crown and 
Peace, Roscommon. July 8. 

Jessel, Edward, of the Middle Temple,*Esq., Barrister-at- 
Law, aged 61. Mr. Jessel, who was brother of the late Master 
of the Rolls, was called to the Bar in 1869. May 21. 

Johnson, Robert George, M.A., J.P., of Plas Llanrhydd, 
Denbighshire, and of the Inner Temple, Esq. Barrister-at-Law, 
aged 58. Mr. Johnson, who was called to the Bar in 1849, 
was of Trinity College, Cambridge, to which he proceeded from 
Rugby School. He was eldest son of George Johnson, Esq., 
of Plas Llanrhydd, and was formerly a member of the North • 
Wales and Chester Circuit, and was in the Commission of the 
Peace for Denbighshire. May 2. 

Kermack, William Ramsay, Esq., W.S. (Scot.), aged 62. In 
Mr. Kermack, says the Scotsman, “a distingifished professional 
man has been removed from Edinburgh legal circles.” A 
prizeman in the Law classes of the University of Edinburgh, to 
which he proceeded from the Edinburgh Academy, Mr. 
Kermack, whose father, the late John Kermack, Esq., had also 
been a Writer to the Signet^ was admitted a member of the 
Society in 1843, and in 1872 was appointed Fiscal thereof in 
succession to Mr. A. Gibb Ellis. May 8. 

Knott, John Reginald Stanhope, of the Middle Temple, Esq., 
Barrister-at-Law, age 30. Mr. Knott, who was a member of 
the Oxford Circuit, was called to the Bar in 1875, and was 
son of William Knott, Esq., of Lower Wick, Worcestershire. 
May 20. 

Lane, John, Esq., Solicitor, Stratford-on-Avon, aged 71. Mr. 
Lane, who had been Clerk to the magistrates for the Borough 
of Stratford, was admitted in 183;*. Jtme 17. 

Lewin, Samuel Herbert, Ksq.,Al.A., Solicitor, aged 44. Mr. 
Lewin.who was admitted in 1863, Vas formerly scholar of Trinity 
College, Cambridge, where he gradWted *B.A., Second Class, 
Classical Tripos, i860 ; M.A., 1863. 29. 

Lloyd, James Edward, of Lincoln's Inn Esq., Barrister-at- 
Law, aged 37. Called to the Bar in 1872, July 23. 

Mason, James, Esq., Solicitor, aged 64. Admitted in 1859. 
June 6. 
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Meldon, James Dillon, Esq., J.P., Solicitor (Irel.), Kingstown, 
aged 8o. Admitted in 1836. July [8. 

Millie, Charles Archibald, Esq., M.A., LL.B., Advocate at 
the Scottish Bar. Mr. Millie, who was called by the Faculty 
of Advocates in 1870, had, we learn from the Scottish Law 
Magazine^ achieved considerable distinction at the Bar. He 
was M.A. and LL.B. (1868) of the University of Edinburgh. 

Moxon, James Henry Harmar, LL.D., of the Middle 
Temple, and South-Eastern Circuit, Esq., Barrister-at-Law, 
aged 36. Mr. Moxon, who was called to the Bar in 1871, was 
of Trinity College, Cambridge, where he graduated in the Law 
Tripos in 1866, took the Chancellor’s Gold Medal in i86g, 
subsequently proceeding to the degree of LL.D.' May 23. 

North, William, Esq., Solicitor, Leeds, aged 71. Admitted 
in 1849. July 24. 

Norton, John Bruce, of Lincoln’s Inn, Esq., Barrister-at- 
Law, late Advocate-General, and member of the Legislative 
Council, Madras, aged 68. Mr. Norton, who was of Merton 
College, Oxford, Vas called to the Bar in 1841. He was son 
of the late Sir John David Norton, Puisne Judge of the 
Supreme Court, Madras, and was well known as the author of a 
standard work on Indian Law, the “ Law of Evidence.” On 
the creation of the office, he held for some years the post of 
Lecturer on Indian Law in the. Inner Temple. July 

O’Conor, Denis Maurice, Esq., LL.D., M.P,, of Cloonalis, Co, 
Roscommon, and of the Middle Temple. Barrister-at-Law, aged 
42. Mr. O’Conor, who was son of the late, and brother of the 
present, O’Conor Don, was called to the Bar in 1866. He pro¬ 
ceeded from Downside College, Bath, to the University of 
London, where he took his M.A. degree in 1861, and his LL.D. 
in 1866. In 1865 he served the office of High Sheriff for Ros¬ 
common, and was in the Commission of the Peace for that 
County. In 1868 he was returned in the Liberal interest as 
Knight for the Shire of Sligd, and continued to represent the 
same Constituency till his (^^ath. The O’Conor Don repre¬ 
sents Cathal of the Red J^iand, brother of Roderick, last 
Milesian King of Ireland, jjvly 26. 

Orford, John, Esq., /of Brookes Hall, Ipswich, Town 
Clerk of Ipswich, aged 57. 'Mr. Orford, who died at Nice, 
was admitted in 1847. 

Overton, George, Esq., of Wotton Mount, Brecon, D.L., and 
J.P., Coroner for Glamorganshire, and formerly a Solicitor at 
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Merthyr Tydvil, aged 70. Mr. Overton, who was eldest son of 
George Overton, Esq., of Lanthetty Hall, Breconshire, had 
ceased to practice since 1854, He was a Oeputy Lieutenant 
and Justice of the Peace for Breconshire, for which county he 
served the office of High Sheriff in 1877. MAy i. 

Palmer, Edward Orpen, Esq., Solicitor^ (Irel.), Killowen, 
Kenmare. May 12. 

Pickett, Henry, Esq., of The Lodge, Gatton Point, Redhill, 
and of London, Solicitor, aged 58. Mr. Pickett was admitted 
in 1848. May 2. 

Roberts, John Galloway, Esq., of Burklyn Lodge, Fallow- 
field, Manchester, Solicitor in Manchester, aged 50. Admitted 
in 1856. June 4. 

Rvnd, Henry M. Esq., Solicitor (Irel.), aged 28. Admitted 
in 1878. July 10. 

Seed, Stephen, Esq., Crown Solicitor for Cos. Meath and 
Kildare, and for the Camp of the Curragh of Kildare. May 8. 

Shannon, James, of the King’s Inns, Esq., Barrister-at-Law, 
aged 31. B.A., Trinity College, Dublin. CalleJ in 1874. May g, 

SiDGREAVES, Geoi'ge, Esq., J.P., formerly Solicitor, Preston, 
aged 83. July. 

Skipper, James Fawdington, of the Inner Temple, Esq., 
Barrister-at-Law, aged 29. Mr. Skipper, who was called to the 
Bar in 1879, was of St. John’s College, Cambridge, B.A., 1876, 
and had been President of the Union at Cambridge. 
June 18. 

Smith, Hon. Sir John Lucie, Kt., C.M.G., Chief Justice of 
Jamaica, aged 56. Sir John, who was called to the English 
Bar by the Hon. Society of the Inner Temple, in 1849, was son 
of the late John Lucie Smith, Esq., LL.D., of Demerara. The 
late Chief Justice, according to the Colonial Office List, successively 
held the posts of Solicitor General of British Guiana, 1852- 
55, Attorney General, 1855-63, and Acting Chief Justice there 
1863, and was promoted to be Chiel Justice of Jamaica in 1869. 
He was created C.M.G. in 1869, ai« knighted in 1870. July 9. 

Spink, George Pool, Esq., SolicitoKHull, aged 32. Admitted 
in 1872. July 5. \ * 

Taylor, George, Esq., of Beaucliffe,mlderly Edge, Solicitor 
and Town Clerk, Stalybridge. Admitted in 1841. April 7. 

Townsend, John Sealy, of the King’s Inns, Esq., Barrister- 
at-Law, Mr. Townsend was called to the Irish Bar in 1834. 
April 27. 
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Vanston, John Davis, Esq., of Hildon Park, Rathgar, 
Solicitor (Irel.), aged 61. . Admitted in 1845. May 14, 

Wallace, George^ Esq., J.P., Solicitor and Notary Public, 
Fraserburgh, aged 69. Mr. Wallace, was a Banker as well as 
a Legal Practitionfer in Fraserburgh, and was in the Commission 
of the Peace for Aberdeenshire. May ii. 

Wallace, Norris Edmund, B.A., of the King’s Inns, Esq., 
Barrister-at-Law. Mr. Wallace, who died at Cape Town, 
South Africa, was son of Rev. Thomas Wallace, of Belfield, 
Dublin, and was called to the Irish Bar in 1874. He 
was B.A., of Trinity Collage, Dublin. May ig. 

Wheeler, Thomas, Esq., LL.D., Q.C. (Co. Pal. Lane,), 
Serjeant-at-Law, Judge of County Courts, aged 77. Mr. Serjt. 
Wheeler, who was called to the Outer Bar in 1846, received 
the silk of the County Palatine of Lancaster, and took the degree 
of the coif in i86i. He was of St. John’s College, Cambridge, 
LL.B., First Class, Civil Law, 1846; LL.6., 1858. From i860 
to 1862 he filled ^the Judgeship of the Salford Hundred Court 
of Record ; from 1862 to 1873 he was Judge of the Liverpool 
County Court Circuit, from which he was transferred to 
Marylebone. The late Serjeant, who was son of John 
Wheeler, Esq., of Manchester, was J.P. for Cos. Lancaster and 
Middlesex, yme 17. 

Williams, Stephen, Esq., Sc 4 icitor, aged 87. Admitted in 
1817. June 28. 

Wilson, Richard Munkhouse, Esq., Solicitor, Salisbury, 
Mr. Wilson, who was admitted in 1831, and was Coroner 
for Wilts, Registrar of the County Court, and a member 
of the Town Council of Salisbury, died very suddenly, 
while taking part in the recent Diocesan Conference. April 26. 

Wood, John Prescot, Esq., Solicitor, York. Mr. Wood, who 
w^as Coroner for York, was admitted in 1846. July 9. 

WooDLOCK, William, Esq., M.A., Solicitor (Irel.), aged 81. 
Mr. Woodlock, who was of R'rinity College, Dublin (B.A., 1821, 
M.A., 1825), and had filled t^e office of Filacer of the Irish Court 
of Equity Exchequer, die^t Bruges. Afrt^ 29. 





of §oiihs. 

The Law and Practice relating to the Administration of the Estates 
of Deceased Persons hy the Chancery Division of the High Court of 
Justice^ witli an Appendix of Orders and Forms annotated by 
References to the Text. By W. Gregory Walker, B.A., and 
Edgar J. Elgood, B.C.L., M.A., Barristers-at-Law. Stevens 
and Haynes. 1883, 

Now that almost every department and even sub-department 
of the law has become the subject of many text-books, and 
writers who wish for a field all their own must in general look 
for it in provinces far out of the common track, it is not a little 
surprising that there should have hitherto been no treatise both 
brief and good on a matter of such practical moment as the 
Administration Action. Yet such, so far as we know, is really 
the fact. Of course there are excellent books which will serve 
the experienced lawyer as sufficient indices to the reported cases, 
and there are books large and expensive in which one may with 
pains discover almost all that can be known about the way in 
which law deals with a dead man’s property: but the former 
are not readable, and are not meant to be readable; they are 
essentially books of reference ; and in the latter, the compara¬ 
tively few things that many people may want to know are too 
often buried away beneath a mass of obsolescent learning. A 
short book that might be read with profit was much wanted, and 
the book now before us meets the want. 

It was begun by Mr. Gregory Walker, who, quitting the 
English Bar for that of New South ^ales,'left it to be finished 
by Mr. Elgood. This we learn fror.,( the Preface ; certainly we 
should not have guessed for ourselves,^ that the whole was not 
planned and executed by one and the s^pie writer, and we have 
looked in vain for a breach of continuit;y. The scheme of the 
work is simple and rational, and an unusually well-made Table 
of Contents enables the reader readily to master its arrangement. 
In the main, of course, it deals with practice rather than 
substantive law; but the authors have understood, what is 
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too often forgotten, that all rules of practice are not of equal 
importance. Thus a proper perspective is obtained, the main 
outlines are brought prominently forward, while we see that 
details are details and exceptions are exceptions. This is 
no small merit,* if a book is to be a book and not 
an index, for though it is generally but for some detail 
that an experienced lawyer refers to a text-book, still 
it is important even for him to see at once what place 
his detail fills in a connected scheme of the law, while to the 
student every text-book is worse than useless if the tithing of 
mint and cumniin is represented as of just as much importance 
as the weightier matters of the law. The authors, too, have 
seen that our so-called “ case law ” is really not just a maze of 
decisions, but a connected body of doctrine which has been 
illustrated by decisions. This, of course, is not always quite 
true. Sometimes some parts of the law are in a mess, and then 
it is a text-writer’s duty to say so, and to show where the solid 
ground leaves off and the quagmire begins. One very bad 
spot must be cfossed by a writer on Administration, the con¬ 
fusion due to that absurd loth section of the Judicature 
Act, 1875. Mr. Elgood, to whom, as we suppose, it fell to deal 
with this matter, has dealt with it carefully, and has shown 
skill and good sense in his treatment of the cases, already many, 
in which the meaning of that section has been considered. 
But, happily, the section is no fair specimen of the law, and in 
their statements of settled principles the authors are seen at 
their best. Also we are glad to say that they have had the 
wisdom not to incumber their work with useless antiquities. 
We confess to having approached a chapter headed, “ Of the 
Order in which Assets are administered,” with some fear lest a 
flood of ancient law would be let loose upon us about the 
priority of specialities and what not. It would have been 
extremely easy to let loose such a flood, and even to talk 
familiarly of statutes merchant and statutes staple; one only 
has to copy from classical)(books. The fear was groundless, 
for our authors take the Mhsible course of telling us where to 
look for the old la'^f, aiyl then dealing at length with what is 
now the only practical/question, namely, how does the Court 
administer the assets of one Vho has died since the beginning 
of 1870 ? We have no hesitation in recommending this book, 
for, on the whole, it seems to us one of the best books of its 
kind that has lately been published. 
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The Rule Against Perpetuities. A Treatise on Remoteness in 
Limitation, with a chapter on Accumulation and the Thellusson 
Act. By Reginald G. Marsden, *of the Inner Temple, 
Barrister-at-Law. Stevens and Sons. 1883. 

This is a good book on an important and somewhat singularly 
neglected subject, on which no serious treatise has appeared 
till now for something like forty years. In the rapid growth of 
case law it goes without saying that the earlier treatises are now 
of little value. 

Not only is the subject chosen by Mr. Marsden one of 
difficulty, but it is one upon which questions arise with a 
greater frequency than is perhaps generally known. The 
learned author contrives to admHiistcr some shocks even to his 
legal readers. Among these we may count his reminder 
that a right of pre-emption of property in a lease exceeding 
twenty-one years is probably void, as offending against the rule 
as to Perpetuities (Marsden, p. 19), and that not a few powers 
and provisions usually contained in settlements jiarrowly escape 
being obnoxious thereto. • 

It is obvious that here are suggestions of rocks ahead for the 
most carefully drawn settlements. It is to be observed that the 
rule against Perpetuities is one of public policy, and is not 
founded on any statute. Like the fetter on anticipation in the 
case of married women, it is stated by the author to be “ an in¬ 
vention of the Chancellors” (Marsden, p. 2). Mr. Marsden’s 
statement is supported by the eminent authority of the late 
Master of the Rolls. Historically, however, it seems that a 
harder rule was adopted by the courts of Common Law than in 
Chancery. In Scaitergood v. Edge (12 Mod., 287), Treby, C. J., 
after giving as the limit of executory devises, the period of lives 
in being, proceeds to say that “ further they shall never go by 
my consent, let Chancery do as they please.” With a natural 
affection for their offspring, the Courts have rejoiced to extend 
the doctrine; thus Lord Eldon, in \^re v. Polhill (ii Ves., 257), 
was inclined to extend it to make v^id a general power of sale, 
a course which would have seem^ on the surface to be 
a reductio ad absurdum of the principle, further, in dealing with 
cases of this class, the Courts have overlooked the salutary doc¬ 
trine of endeavouring to effectuate the intention of the parties, 
ut res magis vaUat quam pereaty and they hold, without regard to the 
actual facts of the case, that if a limitation could under any cir- 
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cumstances become void, it is so at once and intoto. In the case 
of the law against accumulations, on the contrary, which is a 
creation of statute, they hold a direction for accumulation, 
though exceeding the legal limit, to be good so far as it does not 
trespass against the rule, and bad only as to the excess. 

Mr. Marsden is already favourably known as author of a work 
on the Law of XI)ollisions at Sea, which was some time since 
noticed in this Review. The present volume, which, we must not 
omit to mention, has an excellent index, will add to his reputa¬ 
tion, both as a writer of legal text books and as a lawyer. 


Principles of Conveyancing: An Elementary Work for the use of 
Students. By. Henry C. DeaKe, of Lincoln’s Inn, Barrister- 
at-Law. Second Edition. London: Stevens and Haynes. 1883. 

Mr. Deane, by title and by preface, announces that his book, 
of which a second edition has just been published, is “ purely 
elementary.” Now, very possibly there are very many learned 
persons who would suppose it an easy enough matter to 
explain the first elements of that Real Property law with which 
they are well acquainted ; but an attempt to write a first 
chapter would probably convince them that they were mis¬ 
taken. In truth, we can hardly imagine a more difficult task 
than that which Mr. Deane has undertaken. Real Property 
law is, we take it, incomparably the hardest part of the law to 
explain to beginners, and all the changes which of late years 
have simplified the practice of conveyancers, are but so many 
new obstacles in the way of any one who is trying for the first 
time to seize the main principles. Unless the writer is very 
careful, and knows not only what to say, but also when to 
say It, the student’s attention will be constantly called away 
from leading doctrines to little recent changes which without 
an historical context are absolutely unintelligible. So far as 
we have been able to exftmine Mr. Deane’s book published 
but shortly before our noing to press, he has done his 
work prudently and V'^lh has succeeded in placing 

himself at the frope*'^ stand-point, the stand-point of the 
beginner. He has slAlfulIy introduced the very considerable 
modifications which have been rendered needful by the legisla¬ 
tion of the last few years, and has shown that he can not only 
write a good text-book, but also make a good second edition 
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of it; and, in these days of Conveyancing Acts and Settled 
Land Acts, this is no small achievement. Many a good text¬ 
book has become a mere fortuitous concourse of observations, 
because its editors have not known when* to be silent. Mr. 
Deane, however, has succeeded in working the new statutes 
into the web of the law, and has avoided the danger of 
exaggerating the importance of the last neyr bit of cobblers’ 
work that it has pleased Parliament to perform. On the whole 
we doubt whether a student could do much better than take 
Mr. Deane for his guide, and we shall be surprised if this book 
does not become popular. 

Just because it is likely to be popular, and therefore to be 
again edited, we will take some exception to the first chapter, 
*• Of the Earlier Tenures of 'Land.” Doubtless it is most 
difficult to bring within the compass of thirty pages even the 
briefest summary of what is known of our land law’s earliest 
history, but still the attempt must be made, and Mr. Deane has 
evidently been at pains in this matter. In several respects he 
has improved on the orthodox generalities ajjout the Feudal 
system which in many legal hand-books pass for history. But 
still he puts a little too much trust in old but not first-hand 
authorities. Now, Somner’s book on Gavelkind for example, is 
not a first-hand authority for the eleventh century. He had at 
his command much scantier material than is now-a-days easily 
accessible, and all that is good in his book will be found much 
more accurately stated elsewhere. In a future edition Mr. Deane 
will do better in sending his readers to Kemble and Maurer, to 
Stubbs and Freeman, than to Somner and Sir Martin Wright. 
But this is a matter of comparatively small importance. When 
Mr. Deane gets a footing on the sure ground of statutes and 
reported cases, he shows that he understands his subject and 
can explain what he understands. 


Best on Evidence. Seventh cditic^, By J. M. Lely, M.A., 
of the Inner Temple, Barrister-at-jhaw. Henry Sweet. 1883. 

This is an age of criticism, and l^'wks i^hich furnish mate¬ 
rials for conducting inquiries, and sifting proofs of facts are no 
doubt in demand. To meet this demand, Mr. Lely has brought 
out the seventh edition of the late Mr. Best’s work on the 
Principles of the Law of Evidence. The learned editor has 
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done his work very carefully, and with distinct success; he 
has preserved the general outlines prescribed by the author, 
but has cut down and pruned away much that was unnecessary, 
and has thus succeeded in presenting to the public a volume at 
once useful and convenient. Mr. Best and his subsequent editors 
have confined thefnselves to the principles upon which the Law 
of Evidence is based, and have left to other writers such as 
Greenleaf, Phillips, and Pitt Taylor, the practical illustrations 
of the subject. The scope of the present work is wider than that 
of Mr. Justice Stephen’s valuable Digest of the Law of Evi¬ 
dence, for the former treats of evidence and proof in general 
(not only in England but foreign countries), whereas the latter 
deals only with the English law of judicial evidence, or the 
rules which guide the reception, or rejection of evidence in our 
civil and criminal courts. The treatise under review discusses 
in different books or parts evidence and proof in general; the 
English law of evidence in general; the instruments of evi¬ 
dence ; and, what is by far the most important topic, the rules 
regulating the admissibility of evidence ; and it concludes 
with chapters on forensic practice and the examination of 
witnesses. In these days, when so much is said and 
written about the propriety of abolishing oaths and of using 
declarations or affirmations, we think Mr. Lely has done good 
service in drawing the attention of the profession to a small but 
not unimportant point—viz., the administering an affirmation or 
declaration to an infant of tender years in lieu of an oath. This 
point, it may be remarked, has, curiously enough, never been 
judicially decided ; it has hitherto been the invariable practice 
to administer an oath to a child of tender years who has satis¬ 
fied the Court that he understands its nature. Mr. Justice 
Stephen seems to think an infant might be allowed to affirm, and 
omits want of religious belief in a child as a ground of incom¬ 
petency, while he also seems to hold that the words in 32 & 33 
Viet., c. 68, s. 4, “ objecting to take an oath, or being objected 
to as incompetent to take au oath," would apply to the case of a 
child, on the ground that “^if a person who deliberately and 
advisedly rejects all belie^A God and a future state is a compe¬ 
tent witness, a fortiori^ ^ child who has received no instruction 
on the subject must be/competent also." But with this view 
Mr. Lely does not agree, and forcibly remarks that though 
the child cannot “ object to" what it does not, ex hypothesis 
know the nature of, and though the words “ objected to " may 
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grammatically include the case of a child, yet they must from 
their collocation be restricted to the case of an adult. Though 
not persuaded that the point is free from 4oubt, our present 
impressions incline us to agree with Mr. Lely. 


Digest of the Cyimiwl Law (Cnmes and Pnnishiiunts). By Sir 
James Stephen, D.C.L., K.C.S.I., one of the Judges of 

Her Majesty’s High Court of Justice. Macmillan & Co. 1883. 

Digest of the Law of Criminal Procedure. By Sir James Stephen 
and Herbert Stephen, LL.M., of the Inner Temple, Bar- 
rister-at-Law. Macmillan & Co. 1883. 

These two remarkable works are deserving of far more space 
than we have at present at our disposal for noticing them. 
But we cannot pass them sub silentio, even for a short time, 
and therefore we think it best simply to note one or two points 
out of the many which the perusal of these most interesting and 
suggestive volumes cannot fail to raise in the minds of thought¬ 
ful students of the Science of Jurisprudence. And this the 
rather, because the object of the learned Judge seems not always 
to have been rightly apprehended in the very profession which 
he has so long adorned. We should have thought, for instance, 
that few things were more obvious than that Sir James 
Stephen has here attempted nothing more than a tentative 
work, a suggestion, in fact, as to what the law appears to be in 
the branches treated, and that he never professes to give a more 
authoritative statement that such is the law than may be 
warranted by' the cases. It appears to us that it would 
have been difficult to have been more guarded in the deductions 
drawn from the enormous mass of decided cases which it was 
necessary to consult. The mode of treatment is in fact 
perfectly parallel, to our mind, with that adopted by the same 
author in drawing up his very valuable Digest of our existing 
Law of Copyright for the Royal Commission of which he 
was a member. And nothing can be »pore fair to the existing 
law, in either case, than the treatment ^vhich it receives at the 
hands of Sir James Stephen. He neve^^ says that he agrees 
with what may appear to him to be >an obsolete or mischievous 
state of the law, but he states what his researches have led him 
to believe is the law, and leaves it to the ultimate action of the 
collective wisdom of the Nation, in Parliament assembled, to 
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modify and amend, such law. Whether that wisdom will 
effect anything in the direction of the Criminal Code is now 
probably to be considered as one of those things relegated to a 
distant future. It may be that the, ** Papa Angelico ” of Roman 
tradition will be^ wearing the Fisherman’s ring before that day 
of Reform shall dawn for lis; and then we ought hardly to be 
in want of any Criminal Code at all. 

The entire subject, of the two works now before us is of the 
highest importance alike to the scientific jurist, and to the prac¬ 
titioner. It IS, indeed, hard to say which class should most 
heartily welcome these additions to^he Legal literature of our 
country. They have, we may remark, an eyen wider range. 
From the conciseness and clearness of diction of which Sir 
James Stephen is such a mastfer, his Digests are better calculated 
than any of the ordinary text-books for Conveying to Continental 
jurists an accurate impression of the existing Criminal Law of 
England. This fact adds greatly to the interest with which we 
regard the several publications of the distinguished Judge, who 
had done his ^country so much good service long before his 
elevation to the Bdnch, that his name must always be associated 
with the advance of the highest forms of Juridical culture, not 
only in Great Britain, but also in the Far East, and where¬ 
soever the science of Jurisprudence is held in the honour 
which is its due, and which it will ever receive in the pages of 
this Review. 


Smaller Books and Pamphlets. 

Mr. F. G. Hindle, Clerk to the Darwen Justices, in his 
pamphlet on the Legal Status of Licensed Victuallers (Stevens and 
Sons, 1883), taken occasion from what may well be, in its 
way, called the cause cHchre of Kay v. tJie Justices of Over Darwen^ 
of which he gives a very full and interesting account from a 
contemporary report, to expound the present state of the law on 
the whole subject, and to aiscuss the principal conflicting views 
which have been h%ld eitly^r by Justices in Brewster Sessions, 
or by the Judges qf the idigh Court. The result is a very handy 
little book, likely to be^seful to Magistrates and their Clerks. 
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digest 

OV 

ALL REPORTED CAUSES, 

IN T«E 

^ato ^fports, ^ato loanral ^tports, ^ato ®tmes 
airports, aiib JffiJeehli) i§ltpDrt«r, 

FOR May, June, and July, 1883 . 

By Henry M. Keary, of Lincoln’s Inn, Barrister-at-Law. 


Administration 

• 

(i.) P. D. A. Div.— Grant to Married Woman — Hushand’a Consent — 
46 ^ 46 Virt., c. 75, Sit. 1, 6, 24. — A married woman can now accept tbe 
office of aUmiruHtrutrix, and it le no lunger neueasary that lior huaband 
sbould ciniRont, or Join in tbe adiniuistraliou bund.—In tlie < 700^5 of Ayres, 
31 W.H. 600. 

Agreements and Contracts 

(ii.) Q. B. Div. —Ihiildrng Contrai't — Kitras—Surreyor's Ceidijicate.-^A 
contract to erect certain work.s, pruvidod tliat all oxti*aB, payment for 
which tlio cuntractor ebuiild be entitled to undov the contract, should be 
paid for at the price fixed by the surveyor appointed by tbe oontraotor’s 
employer: field that this gave power to the enrveyor to determine what 
were extras under tbncontnict, and thathia oertiHoate was conolueive.— 
Itichardi. V. .Ifay, li.R. 10 Q.B.D. 4U0; 52 i^.J. Q.U.D. 272 ; 31 W.U. 708. 

(iii.) C. A..-—Ccinstriirfion of Contract — Hiy/it to Compensation for Delay.-^ 
Deomion oF Q.B. Div. (see iii., ]>, 54) atiitmed.— Lawsony. Wallesey Local 
Board, 48 L.T. 61. 

(IV.) C. A.- Covenant not to Revoke Wdl — Rehtraint of Marriage — WUls Act, 
1837, as. IH, 20. -Decision of Kay, J. (see iii., p. J) affirmed.— Robinson 
V. Omnianey, L.R. 23 Cb. D. 285 j 52 L.J. Ch. 440; 31 W.U. 526. 

(v.) C- A-— Bale of Gooch—PayiTient (ojuinsl Bills of Ladiuy — Tender of luo 
out of three })arts. Plaintiffs sold to defendants goods, the piice to 
include cost of fi*eight and inauraucc to P., and payment to be mode in 
London in exchange for bills of lading, 'i^he cargo was shipped under 
A bill of lading drawn in four parte.' Plaintiffs tendered to defendants 
in London two parts of the bill of ladling duly endorsed, the third being 
retained by the shipper and the fourth by the captain ; and defendants 
refused the tender, on the ground that they were entitled to three parts: 
Held that the tender was good.— Sanders v. Maclean, 31 W.U. 608. 
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Bankruptcy: — 

(i.) C. A- — Act of Bankruptcy—Aiisignmmt of Whole Property to Secure 
e-Jcisfing Debt—Further Advance—Bnnkrwplcy Act, I8fi9, s. 6 (2).—In 
order that a deed assi^nin^ the whole of a debtor’s property to secure 
an existing debt may not be fraudulent and an act of bankruptcy 
within sec. 6, sab'sec. 2, of Bankruptcy Act, on the ground that the 
assignee agreed to make further advances, it is sufficient if there is a 
bona fide proouse to make the advances, thongh the agreement be not 
technically binding at law or in equity.— Ex parte Wilkinson, Re Berry, 
L.R. 22 Ch. D. 788 j 48 L.T. 495; 31 W.R. 649. 

(ii.) C. A. — Adjudication—Prior Scotch Sequestration. —When a debtor has 
been sequestrated in Scotland, and has no assets in England, and tbe 
sequestration is still open, the Court will not adjudicate him bankrupt 
in England, though it has jurisdiction to do so.— Ex parte tiobinson. Re 
Robinson, L.R. 22 Cb. D. 816; 48 L.T. 501; 31 W.R. 553. 

(iii.) C. A. — Banlriiptcy bi?/orel869— Oontingent Debt — Non-trader —12 13 

Ftc^., c. 106, SK. 177, 178; 24 ^*25 Viet., c. 134, s. 161 .—Decision of 
Kay, J. (see vii,, p. 2) affirmed. — Robinson v. Ominancy, L.R. 23 
Ch. D 285; 52 L.J. Ch. 440; 31 W.R. 625. 

(iv.) C. A- — Covipo.iitioii—Examination of Creditor — Jurisdiction — Bank- 
rv/ptcy Act, 1869, s. 96.—Decision of C. .1. B. (see iii., p. 55) reversed.— Ex 
parte Willey, Re Wright, L.R. 23 Ch. D. 118; 52 L.J. Ch. 546; 48 L.T. 
380; 31 W.R. 553. 

(v.) C- A, — Debtor's Summons — Creditor’s Meeting — Composition — Bank, 
ruptcy Act, 18G9, 8. 7.—Decision of 0. J. B. (see i., p. 66) affirmed on 
the ground that, as all the creditors had not assented to the resolution, 
there was no binding (^^eement between the debtors and their creditors. 
— Ex parte Foster, Re Foster, L.R. 22 Ch. D. 797; 48 L.T. 497; 
31 W.R. 774. 

(vi.) C. A. — Equitable Assignment of Future Receipts of Business—Rights of 
Trustee — Bankruptcy Act, 1869, x. 11.- An assignment by a trader of 
future receipts of his business, though made for value, is inoperative as 
against the tit1o of his trustee in bankruptcy so far as regards receipts 
accruing after the commencement of the bankruptcy.— Eeparte Nicholls, 
Re Joucs, L.R. 22 Ch. D. 782; 48 L T. 492; 31 W.H. 661. 

(vii.) C. A. — Fraudulent Preference — Bankruptcy Act, 1869, s. 92.—In deter- 
mining whether a transaction amounts to fraudulent preference, the 
Court ought to have regard simply to the statutory definition contained 
in sec. 92 of Bankruptcy Act.— Ex parte Grifiith, lie Wilcoxson, L.R. 23 
Ch.D. 69; 48 L.T. 450. 

(viii.) C. J. B.— P’raudulent Preference — Bill of Sale —Past Debt — Bankruptcy 
Act, 1869, .x. 92— Trader. —A judgment creditor who bad issued execu¬ 
tion agreed to make a substantial advance to the debtor, on the under¬ 
standing that it should bn applied in paying of a debt to kankors, who 
wore pressing for payment, and a bill of sale over the whole of the 
debtor’s property^was given to the creditor to secure his execution debt 
and the advance. Two days afterwards possession was taken under tbe 
bill of sale, and the debtor filed a liquidation petition. The fresh advance 
had been applied in paying the banker’s debt and the solicitors: Held 
that the bill of sale and tbe payment to the solicitors were void, but the 
payment to tbe bankers was good: Held, also, that the taking in horses 
of friends and training them is not sufficient to constitote a former 
trader. —Ex parte Clater, Ke Wilkinson, 48 L.T. 648. 
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(i.) 0, A. — Lease — Disclaitner — Leave of Court — Bankruptcy RuJts, 1871, 
r. 28.—When a trustee in bankruptcy applies for leave to disclaim a 
lease, the Coart will not order any oompensation to be paid to the 
landlord unless the trustee has kept him cAit of possession, and the 
trnstee's occupation has been beneficial to the bankrupt's estate .—Bx 
parte Izard, Re Busliell (2), L.R. 23 Ch. D. 115;, 48 L.T. 662. 

(ii.) Q. B. Div. — Lease—Notice to Trustee to Disclaim—Assignvient to 
Pauper — Liability for Bent. —A trustee in bankruptcy in possession of 
leasehold premtsos of the bankrupt, and who, after notice from the 
landlord to disclaim, assi^j'ns the tenancy to a pauper, is not liable to 
pay rent after the date of assiKnmeot, although the jury find that the 
assignment was a sham transaction.— llopkiwon v. Loveriiig, L.R. 11 
Q.B.D. 92; 52 L.J. Q.B. 391. 

(iii.) C. A. — Order and Ditpostiion—Iliring Furniture—Bankruptcy Act, 
1869, s. 15 (5).—Decision of 0. J. B. {see i., p. 67) attirmod.—-AV parte 
Brooks, lie Finoler, L.R. 23 Gh. D. 261; 48 L.T. 453. 

(iv.) C. A. — Scheme of Settlement — Annulment of Adjudication — Release of 
Bankrupt. —Decision of Q.B. Div. (see i., p. 25) attlrmed.— Qilbey v. • 
Jeffries, 48 L.T. 699. 

(v.) C. A. — Stoppage »u Tra7isitu — Ooodi^ in Warehouse. — Where goods 
have been delivered to a railway company for conveyance and delivery 
to the piirchflRor, and the company on their arrival at f.ln»ir destination 
wurehpuso them and give notice to the purchasoi* that they hold the 
goods as warehousemen at consignee’s risk,*tho vendor has no right of 
stoppage in transitu, as the goods are in the constructive possession of 
the purchaser.— Kendall v. Marshall, 62 L.J. Q.B. 313; 31 W.R. 697. 

Bill of Exchange 

(vi.) Q. B. Div . — Bank of Kiujland Note—Materinl Alteration — Transfer for 
Valuf -45 ,y 46 Viet., c. 61, Ijs. 64-, 89.—The doctrine as to notice of 
infirmity in bills and notes dons not apply to a forged Bank of England 
note. Section 6t of Bills of Exchange Act, 1S82, is not retrospeolivo, 
nor does it include Bank of England notes within its 0 ])eration.— Leeds 
Basil V. Walkrr, L.R. ll Q.B.D. 84. 

Bill of Sale 

(vii.) Q. B. Div. — Form of Bill - 45 46 Viet,, c. -13, ss. 7, 9.—Though a 

bill of sale need not follow literally the form given in the schedule to 
tbo Amendment Act, 1882, it must do so substantially ; and if it differs 
in material particulars therefrom will ho void.— Jhicis v. Burton, L.K. 

10 Q. B.D. 414; 62 L.J. Q.B. 834; 48 J..T. 433 ; 31 W.R. 523. 

(viii.) C. A. — Grantee Fnahled to Seize Future Property — Oonsideriition — 
Previous Agi'eeinent. —A bill of sale enabling the grantee to seize all 
existing property of the grantor and all property which ho may acquire 
by moans of the money advanced to him, is not void as necessarily 
defeating nr delaying creditors. In order to support a bill of salo given 
in pursnance of a previous agreement the oaas^s on tlie grantee to show 
the bond fid.es of the agreement and to explain the reason of the delay.— 

Ex parte Hav.xroell, Jte Hemingway,^id L."!. 742; 31 W.K. 711. 

(ix.) C.A. — Non.Itegistration —Ron/crwpftry—A’rflcuftou—41 ^42 Viet, c. 31, 
s. 8.—^The taking in execution of goods comprised in an unregistered 
bill of sale does not, under sec. 8 of Bills of Sale Act, 1878, avoid the 
bill of sale altogether, bat only to the extent necessary to let in the 

G —2 
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claim of the executiou creditor; aud therefore where an execution is 
avoided by the relation back of the title of the trustee in bankruptcy, 
the tit>e of the holder of the bill of sale continues good as against the 
trustee.— E-Ji parti; Blaiberg, Re Toorne^', L.R. 23 Gb. D. 254; 62 L.J. 
Ch. 461. 

(i.) Ch. Div. F. J. — lifujintration — Bankruptcy—Order and Dispositum — 

41 ^ 42 yict., c. 31, s. 20; 45 ^ 46 Vict., c. 43, ss. 3,15.—The oombiued 
effect of sees. 3; 15 of Bills of Sale Amendment Act, 18S2, is to repeal 
sec. 20 of the Act of 1878. only so far as relates to bills of sale which 
may be given by way of security for the payment of money .—Swift v. 
Pannell, 48 L.T. 351; 31 W.ll. 613. 

(ii.) Q.B. Div. — — Description of Grantor's Occupation, — 41 

42 Viet, c. 31, s. 10 (2).—In the aflidavit filed on the registration of a 
bill of sale, the grantor, E. R., was d<‘scribed as carrying on business 
as Ac., under the stylo of the L. Supply Association, E. R., general 
manager.” The grantor had formerly carried on the business as sole 
owner, but a few mouths before the execution of the bill of sale he 
ceased to have auy share in the business, bub remained a paid manager 
of it: Raid that the occupation of the grantor was incorrectly desuribod. 
— Oooper V. Davis, 31 W.R. 721. 

(iii.) Q. B- Div. —Reneiral of fte'jistration —29 ^ 30 VicL, c. 96, s. 4 ; 41 .Jr* 
42 Viet., r. 31, s. 14.—A bill of sale voidfor want of renewal of registru. 
tionet the ooipmoucement of Bills of Sale Act, 1878, cannot bo renewed 
under sec. 14 of that Act .—Askew v. Lewis, L.R. 10 Q B.D. 477 i 48 
L.T. 534; 31 W.R. 667. 


Building Society:— 

(iv.) Ch. Div. Bollock, B.— Bonowing Powers — Redemption — Premtum- ~ 
Inierpst. —A building society may, on tnaking an advance to a borrowing 
member, charge a preiiiiutn on the amount of tho advance proportioned 
to tho intended character of the loan, and require iuterest to be paid 
both on the premium and the sum advanced, and require payment of the 
entire proiidum, though the loan be repaid at an earlier date than that 
originally intended.—Jftiret'j/ v. Municipal Building Society, 52 L.J. 
C‘j. 349. 

(v.) Q. B Div. — Power to Gain Minerals—Association for Gain — Co7n- 
panies Act, 1862, .•<. 4. - Tho rules of a building society provided that 
upon conveyance of land by the society to its members, the minerals 
should be reserved to the trustees of the society, who should have power 
to soil, loose, get, or win the coals in such manner as they should think 
best: Held that tho society was an association for gain within sec. 4 
of Companies Act, 1862. -CVou’fker v. Thmley, 48 L.T. 644’; 
31 W.R. 564. 

(vi.) H. L. -Windina-np—Advanced Member — Liahilitij—B^ ^ 38 Viet., 
c. 42, ka. 14, 16.—The rules of a building society, registered under the 
Act of 1874, provided that the shares w'ere to bo limited to £25, that 
an advaticod inemoer should pay up bi.s advances by monthly Instalments 
on his sharus, with interest ut 5 per oont., that members could withdraw 
on giving a month's notice, a»id that a boj rowing member was on with¬ 
drawal to pay up his whole debt, interest, and penalties remaining due. 
A. took shares fur tho put'pose of obtaining au advance, and executed a 
bond in the common form as surety, and the society granted a back* 
letter, to the effect that they agreed not to enforce the bond, so long as 
the sums duo upon tho shares wore regularly paid. A. regularly paid 
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the amounts due, and in February, 1880, the society was ordered to be 
wound.up in oousequence of losses having been incurred. There weie 
no outside creditors: Held that A. on giving the proper notice, was 
entitled to withdraw and be discharged of his bond on f>aying the dsfler. 
once between bis advance and iiistalineuts, with interest added thereon 
as against exco>'8 of intorest which he had boon charged .—Dvownlie v 
Russell, L.R. 8 App. 235. » 

Burial Ground:- , 

(i.) Q. B. Div. —Burial Board ■•Appointment o/—18 19 Viet., c. 128, 

«. 12 .—Held that the powers given by sec. 12 <if 18 & 19 Viet., c. 128, 
did not apply to a district forming part «>f »in area over which a burial 
board already exercised jurisdiction .—iieghia v. Touhridye Overseers, 
L.R. 11, Q.B. D. 135. 

Charity 

(ii.) Ch. Div. C. J. — Appointment of Jurnme Anmnj? Ne'v Parishes — 
8 9 Vkct., c. 70 , s. 22 —JnrtsdirAion to Ihsrharge Cxv/m*.—T he Court 

bos jarisdiction to discharge an order for appoiutoiont of the income of 
a charity ina<ie under sec. 22 of 8 A 9 Viet., c. 70, and to make a. 
fresh order tberounder,— lie The Campden Oharitien, 48 L.T. 621; 
31 W.R. 711. 

Church 

(iii.) Q. B. Div. — Ihnative — Transfei’ of Adnotrson d-^iny Vacancy — Nomi¬ 
nation by Pafrnn of Self ,—The patron of a ,donative beiie/ice, being a 
(jnalified clergyman and officiating cMirate of the oburch, by deed poll 
executed during a vacancy in the bonofioe, granted tho advowson to a 
trustee in trust to present to whomsoever the piiiron should iioininatc, 
and then by word of mouth iioniinal'ed hniisetf, and tho tnisteo granted 
the office of rector to him: that tho transacl ion was valid. —/joins 

V. Bishop of Uhestert L.R. 10 Q.U.D. 407; 48 L.T. 790. 

Colonial Law: 

(iv.) P. C. — Low oj Cupe of Jfope - Conslriirtinn of Contrari—Colonial 

Act 11 of 1803, s. 2.—A contructbetween liofendant and E. purported to 
be one of guaraiitoe or .'igoncy, but the oCTect of tho transaction was to 
give E. every right wliicli a vendor could legally claim, and to confer on 
defendant every right which a pux'chasor could legally demand: Held 
that defendant was liable to pay iluty on his purchase.money under Act 
11 of 1803, sec. 2 .—Hutton v. Lippert, L.ll. 8 App. 309. 

(v.) P. C. —Haw of Qriqualand West — JnJefen.uhle Itrit.ish Title—Conditions 
oj (irant. Held that plaintilT, who had obtained a jndginent from tho 
Land Court of Ut i(|ualand We^t in respect of certain lands, was eutitled 
to the grant of an indufeasiliie i{ntl^h t ii.le thereto under the seal of the 
province in cotifirroatioii of the Presidential Grant of 3rd December, 
1862; and was not compellable to accept a title coniuining coeilitioiis not 
expressed in the grant and not shown to be incidents implied therein, 
nor to be duties and regulations since e.stablished concerning lands 
granted upon like conditions. W’ehh r. llVo/At, L.B HApp.3l8. 

vvl.) P. C. —Law of Jersey—iJriiaiiial t'ose — Speeuil Leave io Appeal ,—An 
order of Court directing a defendant. td ]>lea<l to an infoniiation for 
libel, and directing that having pleaded ho should bo tried witliont a 
jury, is not a definitive sentence within tho meaning of the Order in 
Council of 13th May, 1672. Leave to appeal therefrom refused.— 
Esnouf V. Attorney.General for Jersey, L.H. 8 App. 804 ; 48 L.T. 321. 
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(i.) P. 0. — Law of Mauritius—Tifiree Oppontion—Civil Procedttre Code, Art. 
474—Where aoeounts between a firm and one of ite members had been 
' settled by a reference and award made thereunder: Held that judgment 
creditors of the firm could not, without alleging fraud or collusion, be 
admitted to impeach* the award by way of tierce opposition or otherwise,— 
Martin v. Boulanger, L.R. 8 App. 296. 

(ii.) P. C* — Law of New South Wales — Trespass—Mortgagor in Possession — 
Defmdt in Payment on Demand—Illegal Seizure- -Damages. —Where by 
the terms of a m(^rtgage deed plaintiff was to remain in possession on 
his own account and manage the property until he should make default 
in payment of the mortgage money upon demand in writing; and such 
demand was made on plaintiS’swife, during his absence, by a person repre¬ 
senting himself as defendant’s agent, and npon non-payment defendant 
entered : Held that such non-payment before plaintiff could enquire into 
the truth of the alleged agency was not a default, and that defendant 
was liable in substantial damages.—Moore v. Shelley, L.R. 8 App. 285. 

(iii.) P. C. — Law of South Australia—Unregistered Deed—Equitable Right — 
Colonial Act 22 of 1861, k. 39.—Although an unregistered deed is not 
effectual to pass any interest in land under sec. 39 of Act 22 of 1861, it 
. is effectual to pass an equitable right to set aside a certificate of title 
relating thereto which has been obtained by irand.—McEllistpr v. Btqgs, 
L.R. 8 App. .814. 

Company: — 

(iv.) Q. B.Div. — If efauU in forwarding List of Members to Registrar —(7on- 
tinning Offence — Gompanies Act, 1862, ss. 26, 27.—A company made 
default in sending a list of its members to the registrar in the years 
1877 and 1879 to 1882 inclusive : Held that it was a continuing offence 
and penalties could bo recovered for default made in each}ear for a 
period not exceeding six months.— Regina v. Catholic Life arid Fire 
Assurance Institution, 48 L.T. 675. 

(v.) C. A.— Directors -Appointment of—Interference of Court. —In an action 
by some shai'obolders of a company on behalf of themselves and all 
others, the Court refused to interfere to force on the company certain 
persons as directors, whose positiou as such was questioned by a resu. 
liition of the company, although the resolution was not legally effectual 
to remove them.— HoA'hen v Phillips, 48 L.T. 74. 

(vi.) Q. B. Div. — Docle Company — Bye-Law — Valuhty —10 ^ 11 

e. 27, s. 83.—A dock company, whose special Act incorporated the Har¬ 
bours, Docks, &c.. Clauses Act, 1847, made a bye-law excluding from 
their premises nr any vessel therein certain labourers called liimpei's, 
unless especially authorised by them; Hdd that the bye-law was in 
excess of the powers conferred upon the company by section 83 of the Act, 
and, therefore invalid.— Dick v. Baihirt, L.R. 10 Q.B.D. 387 j 48 L.T. 391. 

(vii.) C* A-— Malicious Presentation of Petition to Whid-vp—Cause of 
Action. —An action will lie without proof of special damage, for mali- 
niously aud without reasonable and probable cause presoittinga petition 
to wind-up a company.— Quartz Hill Cold. Mining Co. v. Eyre, 31 W.R. 668. 

(viii.) Ch. Div. P. J.— iilisrepresentuiitin in Prospectus—Notice to Share, 
holder — Proof. —When a company’s articles provide that notices, when 
duly posted to shareholders, shall be deemed good notice to them 
without pr(K>f of actual delivery, this does nut apply io a special notice 
that the prospectus contains such inaccuracies as to amount to a mis- 

representation.- Re London and Staffordshire Fire Insurance Co., 

SI W.R. 781. 
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(i.) Ch. Div. P. J. Railway Company — Statute—Revenue Charge — Re. 
wuneration oj Director- -Companies Clauses Act, 1845, ««. 67, 91.—The 
parchase.money fnr a railway nudertaking transferred by statute was 
distributable among debenture ho]der% and shareholders : Deld that 
remuneration to directors for past services* was a revenue charge. 
Under the Companies Clauses Act, 1845, a voteremuuerutiug directors 
can only be passed at a meeting wiiou such vote has been specified as an 
object in the advertisement convening it.- HattoV v. West Cork Rail. Co., 
62 L.J. Ch. 377 ; 48 L.T. 626; 31 W.R. 612. 

(ii.) Ch. Div. C. J.- -KeduHionnf Capital Advertisement of Registration .-— 
30 ^ 31 Vtct, c. 131, s. 15. Whore au order is made confirming 
the reduction of capital of a company, the advertisement of the 
rogistration of the order and of the minute mentioned in sec. 16 of 
Conipaniea Act, 1867, cannot be dispensed with.- -Re London Steam¬ 
boat Co., 31 W.E. 781. 

(iii.) Ch. Div.P. J. — Reduction of Capital—Title of IVfi/ion..-—The proper 
mode of intituling a petition for reduction of a company’s capital is 
“ In the Matter of the Companies Aots, 1867 and 1877.” —Ifc Soniti 
Francaise des Asphaltes, 48 L.T. 410. 

(iv.) Ch. Div. C. J.- -Winding.up — Deficient Assets—Costs of Litigation — 
Prinritt/. —In the winding.up of a company in which costs had been 
incurred on various summonses, the assets were insntfioient to meet 
such coats, and costs of the liquidator in realising the assets: Held 
that the liquidator’s costs of realisation were to bo paid first, and then 
costs ordered to be paid out of the assets ou a suftimuns by the official 
liquidator, costs paid by the liquidator under an order made on another 
summons, the liquidator's own costs tlicreou, and his general cost of the 
liquidation, all these costs ranking together and being payable 
rateably.— lie Droufield Silkstone Coal Co., 31 W.K. 671. 

(v.) Ch. Div. P. J. — Winding.up — Jurisdir.tion — Adinstment of Rights of 
Corilributories — Coniiiaiues Art, 18U2, .v. 102. —Under sec. 102 of Com¬ 
panies Act, 1862, the Court cab only adjust the rights of ooiitrihutories, 
‘inter se, as cuntnbuUiries — E.e parte (SuodHon, Re Alejuindra- Palace Co., 
L.E. 23 Ch. D. 297 ; 52 L..). Ch. 428; 48 L.T. 424; 31 W.E. 808. 

(vi.) Ch. Div. K. J. — Winding-U2> — I’aumenf of Ratei. — To eutitlo a rating 
authority to payment in full of rates on property of a company In 
liquidatioQ, made subsequently to the coininuncementof the winding.up, 
it must be shown that there has broii an actual beneficial occupation or 
enjoyment of the property by the liquidator on behalf of the company.— 
lie Watson, KtpUng ^ Co., 62 LJ. Ch.31 W.E. 674. 

(vii.) Ch. Div. V. C. B. — -l^etitioninij ('reditor's Debt-Lands 
taken Compul''nnlij — Unpani Femior, —I.iinds wore taken by a company 
under itHCompuIsory |iowers, and the amount of compensation fixed by 
anaward under the Lunds ClatiRes Act, 1845, but the title was not finally 
accepted nor the conveyance oxHcutcd Held that the unjiaicl vendors 
were not creditors of the company so lui to entitle them to present a 
winding-up petition,--/•.’x parte Lister, Re MUford Docks do., L.E. 23 
Ch.D. 292; 48 L.T. 56U; 31 W.ll. 715. 

(viii.) C. A.— Windtng.up—Diipufed Debt -Ihsmusal of Petilion. —Where a 
petition was presented to wind-up a romivtny by a creditor for a siiiall 
amount, whose debt was cUsputod, and there was no evidence beyond 
the statutory affidavit of the petitioner that the company was insol¬ 
vent, the Court dismissed the petition with coats.— Re Cold Hill Mines, 
L.R. 23 Oh. D. 210. 
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(i.) Ch. Div. C. J.— Winding-up — Prosecution of Offi-cer by Liquidator— 
Companies Act, 1862, s. 167-—The liquidator of a company, which was 
being wonnd-up under gnperrision presented a petition for a direction 
under sec. 167 of Companies Aot, 1862, for a direction to prosecute 
certain officers of the company. His adidavit in support stated 
that he was advised and believed that a prosecution would probably 
resnit in a conviction. The application was opposed by two-thirds of 
the creditors : ifeld that it did not sufficiently appear within sec. 167, 
that an offence had been committed, and that as the costs of ^the pro¬ 
secution if anthOrised would be paid out of the creditor’s moneys, the 
application ought to bo refused. — lie Northern Counties Bank, 31 
W.R. 546. 

Compensation for Loss of Office 

(ii.) Q, B. Uiv.— Superannuation of Prison OJicer—Liability of County for 
—40 & 41 Viet., c. 21, s. 36.—The last paragraph of sec. 36 of Prisons 
Act, 1877, directing the apportionment of any annuity granted under the 
section, between tlie connty rates and funds provided by Parliament, 
applies to all payments referred ‘to in the aeotiou, iucluding a special 
oompensatioii allowance made for the purpose of facilitating improve- 
ments in the Prisons Department.— liegina v. Middlesex Justices, 
48 L.T. 480. 

Copyright 

(iii.) Q. B. DiV.— Design—lieyistrution —5 6 Viet., c. 100, ss. 3, 4.—A 

butter dish crt'.sistiiig of a dish and a cover is oue article of manufac¬ 
ture within the Copyright (Designs) Act, 1842, and it is sufficient fur 
the purposes of the Aot to stamp the registration mark upon the dish 
alone, though the entire design be upon the cover.— Fxeldinq v. Hawley, 
48 L.T. 639. 

(iv.) C. A.—JIfustcaZ Composition—Sole Liberty of Performance—Public 
Place. —5 ^ 6 Viet., c. 45, s. 20.—Decision of Q. B. Div. (seo v., p. 6) 
aflirined.—IFViil v. TayUyr; Wall v. Martin, L.R. 11 Q.B.D.*102; 31 
W.R. 712. 

Crimes and Offences 

(v.) C. C. R.— Bigamy — Kmdence — 24 ^ 25 Vict., c. 100, s. 67. — It was 
proved that prisoner had married W. in 1805, and lived with her after 
the marriage, but for how long was not known, and that in 1882 W. 
being still alive, he had gone through the form of marriage with another 
woman. There was no evidence as to when the prisoner and W. last saw 
each other: tlrld that he was rightfully convicted of bigamy.— Regina v. 
Jones, L.R. U Q.B.D. 118 j 48 L.T. 768; 31 W.R. 800. 

(vi.) Q. B. Div.— Libel. —A blssphemons libel does not consist 
in an honest denial of the truths of the Christian religion, but in a 
wilful intention to pervett, insult and mislead others by means of 
licentious and contumelious abuse applied to sacred subjects.— Regina 
V. Ramsay ^ Foote, 48 L.T. 733. 

(vii.) Q. B, BiV.— Distress Damage feasant—Ivipounding on Premises — 
Tender of Damages.*-\t a person distrains cattle damage feasant, and 
impounds them on his own premises, and the owner tenders the amount 
of damage as soon as he i« able to do, the tender is not too late, and if 
it is refused and the owner pays a larger sum demanded, under protest, 
he can recover the difference between the amount of his tender, if 
sufficient, and the amount paid.— Qreen v. Duckett, 52 L.J. Q.B. 435 ; 
48 L.T. 677; 31 W.R. 607. 
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(»•) Q. B. Div.— Extradition —.Turisdictionof Magistrate — Evidence —33 
34 Viet, c. 62, S8. 9, 10.—Where a fugitive crimiTial is brought before 
a police magistrate under the provisions of the Extradition Acts, and 
the case is one within his jurisdictiOB, if there be any evidence to 
support his decision, that dneiaion is conclnaive, and tho High Court 
cannot interfere with it .—Hegina v. Maurer, L.li. 10 Q.6.D. 613; Ex parte 
flfaum-, 81 W.K. 609. 

(ii.) Q. B. Div.— Larceny—Wafer stored in Vipe .—Water stored in a pipe 
is a subject of larceny at coniinon la%v .—Ferens v. O'lSrien, L.R. 11 
Q.B.D. 21; 52 L.J. M.C. 70; 31 W.U. 613. 

(iii.) Q. B. —Common Intoi'est .—Plaintiff having sat and 

voted aa n member of Pari lament without having made aiul subscribed 
tho oath oppointed by sec. 5 of 29 & 30 Viet., o. 19, defondunt, a member 
of Parliament, procured C. to sue plaintiff for tho penalty to which ho 
was liable nuder tho section ; and gave C- a bond of iudoinnity against 
all costs he might incur in tho action. It was afterwartla decided 
that the action would not He on behalf of a oommou informer, lu an 
action by plaintiff against defendant for maintenance: Held that 
defendant and C. had no common interest in tho result of tho action, 
and therefore the action for inaintenanco was maintainablo.— Hradlnugh 
v. Nvwdegate, L.R. 11 Q.B.D. 1 ; 62 L.J. Q.B. 454; 31 W 11. 792. 

(iv.) Q. B. Div. —Malicious /Vwccufiaa —lieasouahle and Probable Cause — 
Onus Probandi .—In an action for malicious prosecution it lies on 
defendant to prove the fsiclR which the jury have to find witli a view 
to tho decision of the judge in his fav{)ur on tho qugition of rimsoriable 
and probable cause.— Ahrathy. North-Eastern. Ij.R. 11 Q.B.D. 

79; 52 L.J. Q.B. 352. * 

(v.) H. L. - ParUamentarg Oafh -Uujht to Affinn—Penalty — In/oruier—29 
Vicf., r. 19.—A penalty iucuircd undor see. 5 of Parliamentary Oatlia 
Act, IS66, c.annot bo recovered in an action by a common informer.— 
Dradlaugh v. Clarke, 48 L.T. 68J ; 31 W.R. 677. 

Debtor*and Creditor 

(vi.) Q. B. Div. - .4ccflr£Z —Agreement to accept lens fiiim—Payment to 
Nonnnee .—An agreement by a debtor to pay to tho creditor, or his 
nominee, a loss sum than the debt p.ayablo to the creditor is a sufficient 
considei’ation for an agreement by tho creditor not 1/0 take furtlior pro¬ 
ceedings.— Peer v. Foakes, 52 L..f. Q.B. 426. 

(vii.) Ch. Div. P. B. A chnoivledijment — Statute, of Limitations. -k debtor 
wrote to his ci editor, “ I thank you for jour very kind intentions to give 
up i-ho rent of T. next Christmas, but J am happy to say that at that 
time both principal and interest will have been paid in full ” : Held an 
unconditional acknowledgment of the debt sufficient to take the case out 
of the Statute of Limitalions.—Green v. llumphreya, L.R. 23 Ch. X). 207 { 
48 L.T. 479. 

(viii.) Ch. Div. K. J.— Defaulting Trustee—Atinchnient — Debtors’ Arte, 1869, 
s. 4; 1878, s. 1.—It is immaterial that a defaulting trustee against 
whom an attachment is sought to be obtained under the Debtors’ Acts, 
1869 and 1878, is unable to pay the moneys in respect of which he is in 
default, if the Court is of opinion that his bresch of front is of such a 
character as to constitute a fraud.—Doodsnav. Turner, 48 L.T. 760. 

(xi.) Ch. Div. N. J .—Fraudulent Conreyaui^—\3 Khz , c. h - horhva.-E 
croi tor may bring an action to sot aside a dcerl under 13 Kliz., c. o, at 
any time within the period allowed by the Htatute of IjimitutionB for 
the recovery of his debt.—- 2’Aree 3'ottuis iiankxng Co. v. Maddever, 
31 W.R. 720. 
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(i.) C* A.-^ Illegal Consideration—Compowiding Felony .—In order to render 
illegal the receipt of securities by a creditor from his debtor, where the 
debt has been contracted under oircamstances which might render the 
debtor liable to criminal proceedings, it is not enough to show that the 
creditor was thereby induced to abstain from prosecuting.— Flower t. 
Sadler, L.R. 10 Q.B.D. 672. 

(ii.) Q. B. Div. —PfoT/rtssorj/ Note—Payable on Demand—Liability to Pay at 
Future Date — Consideration. —The existence of an agreement by which 
A. has nndertalfen, for good consideration, to pay B. u sum of money at 
a future date, is not a good consideration for a promissary note for the 
same sum given by A. to B., and payable on demand.— Stott v.Fairlumb, 
52 L J. Q.B. 430; 48 L.T. 574. 

Defamation 

(iii.) Q. B. Div. —PnviVflf/fl— Publication by Mistake. —A com* 
mnnicatioii which, if made to the person to whom it was intended to be 
made, would be privileged, is privileged though made to another person 
through a bond fide mistake. —Tompson v. Daskv’ood, L.B. 11 Q.B.D. 43 ; 
62 L.J. Q.B. 426. 

(iv.) C. A. — Slander—Special Damage — Tlemoteness. —Plaintiff in an action for 
tlatnages for slander for words not in themselves actionable spoken by 
defendant, alleged that there was a proposal to alter the rules of a club 
for which plaintiff had been rejected, as to the election of members, and 
that defendant falsely and maliciously spoke the words complained of 
by which ho,indnc§d a majority of the members to retain certain regu* 
lations and thereby prevented plaintiff from again seeking election 
at the club : Held that no cause of action was disclosed.— Chamberlain v. 
Boyd, 52 L.J. Q.B. 277 ; 48 L.T. 328 ; 31 W.R. 572. 

Easement 

(v.) C. A. — lli'iht of Drainage through . adjoining Land—Extent of Easement. 
—I’he owner of two adjoining properties, A. and B., laid downa fuar>inch 
pipe to carrysurface water from A. to a main sewer, and which pipe 
passed under B. The two properties were sold to different owners : 
Held that the owner of A. had no right bo send sewage through the pipe 
under B., though the pipe contained a socket joint which might have been 
intended to make a connection fur that purpose.— Watson v. Troughton, 
48 L.T. 508. 

Eoolesiastical Law 

(vi.) P. D. A. Div.- -Custody of Clerk for Contetnpt — Deprivation—Satisfae.. 
tion of Contempt —53 Oeo. III., s. 127 ; 87 ^ 38 Viet., c. 85, 8. 13. -A 
monition and prohibition under the Public Worship Regulation Act 
having been issued against the rector of a parish ohnreh, which he had 
disobeyed,he was in Msrcli, 18.S1, taken into custody under a writ de 
contumace rapiemh. He still remained in custody in August, 1882, and 
by operation of the Act, coased to be rector of the parish : Held, on 
the application of the bishop of the diocese, that defendant had satisfied 
his contempt within the meaning of 53 Geo. III., o. 127, and that a 
writ of deliverance for his discharge ought to issue.— Dean v. Qreen, 
L.R. 10 Q.B.D. 79. 

(vii.) Q. B. Div. — Now rari.ih—Right to Solemnize Marriage —6 ^ 7 Vxet., 
c. 37; 19 20 Viet., e. 104, ss. 14, 15.—The publication of banns and 

the solemization of marriage are eoclesisstical purposes” within sec. 
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14ofl9&20yiot.,o. 104; and where a distriotbeoomes a separate and dts. 
tinot pariah for ecclesiastioal purposes, the incumbent thereof has the ex. 
elusive right of solemnizing marriages in the case of persons resident in 
his parish, and of receiving the fees fos such marriages.— Fuller v. 
A2/ord, L.R.10Q.B.D.418; 62L.J.Q.B. 266; 48L.T.431i 31 W.R,622. 

Election 

(i.) Q. B. Div.— Municipal Election—CoiTupf Practice—Petition — Amend¬ 
ment—45^ 46V'jct.,c. 50, ss. 88, 100.—A petition against a town 
councillor cannot, after the expimtiou of the twent^.one days limited by 
sec. 88 of Municipal Corporations Act, 1882, for its presentation, be 
amended by introducing a substantially new charge.— Clark v. Wailond, 
62 L.J. Q.B. 321; 31 W.B. 551; Clark v. Lowley, 48 L.T. 762. 

Evidence 

(ii.) Ch. Div. K. J. — lUcgifiinacy — Non-access of Husband and Wife. — A wife 
was deserted by her husband, and went to live with another man, and 
while living with him had childi*eu : Held that tho legal presumption 
that these children were legitimato wfis rebutted by the fac-bs —HaiocH v. 
Dra«i;t'r,L.R.23Ch. D. 173 ; 52 L.J. Ch. 449; 48 L.T. 618; 31 W.tt.676. 

(iii.) C. C. R. — Publication of Notice in Gazette- Cuttings from Gazette .— 
On the trial of the prisoner, a hie of the proceedings in the Bankrnptiiy 
Court was produced containing a cutting from tho Loudon Gazette in 
proof of the publication of au order of tho County Court in tho Gazette : 
Held that the cutting from the Gazette was improperly received as 
evidence of the publication. —Jlegiua v. Lowe, 48 L.'I'.*^68. 

# 

Fishery 

(iv.) Q. B. Div. —Placing a tlciiire to Catch. Fish — Permanent Structure— 
36 4'’ 37 Vici., c. 71, «. 15.—Appellant was lessee of a mill (m a river, 
not a salmon river. Below tho weir an ool trap was fixod, which was a 
permanent structure erected before the Salmon Fishery Acte, and before 
defendant’s lease commenced.. The eel.trap only became operative 
when the flood-gates of the weir were raised. Appellant raised the flood¬ 
gates and caught flsh in tlie trap: Jlcid that ho was rightly convicted 
of placing a device to catch flsh within sec. 15 of Sidmou Fishery Acts, 
1873.— Jirio'jsv, Sumnioicic, h.R. 10 Q.B.D. 510 ; 52 L.J. M.C. 63 ; 31 
W.R. 665. 

(v.) H. L.—iS’et'eru? Fishay — I'idal River — Prescription — Evide^ice. —In an 
action for trespass to n several fishery in a tidal navigable river, it was 
proved that as far back as living memory extended, col-flahing had been 
earned on in the river without interference by plaintiff or his prede¬ 
cessors : Held that this Could not take away the right to a several 
fishery, which can only pass by deed : Held also that the proceedings 
in a possessory suit between plaintiff's ancestor and V., who each 
claimed a several fishery in the river, and the judgments obtained in an 
action for trespass to tho fishery in 1826 against strangers to tho present 
suit, and in an actiou of trespass in 1827 in resis^ct of auothor part of the 
same river, were admissible in evidence.— Neill v. Duke of Devonshire, 
L.R.8 App. 135; 31 W.R. 622. 

Fraud 

(v.) C- A.— False Representation as to Character—Notin Writing — 9 Oeo, 
IV., c. 14, s. 6.—A representation as to the credit or character of 
another person is within sec. 6 of Lord Tenterden's Act, though made 
with the object of gainiog a benefit for the person making the represen¬ 
tation.— Pearson r. Beligman, 31 W.B. 730. 
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Highway 

(i.) Q. B. DiV.— Mainfennnct) of Roads—Removal of Snow —41 <5^42 

c. 77, ». 13.—Expeneea *incarred by a highway authority in removing 
snow from mainVoads are expenses incurred in the maintenance of such 
roads within sec. 13 of Highways and Locomotives Amendment Act, 
1878.— Ampshiry Guardians v. Wiltshire Justices^ L.R. 10 Q.B.D. 480; 
62 L.J. M.C. 64 ; 31 W.R. 521. 

(ii.) Q. B. Div. -r-Rato -Vibnn District — Part of Parish Rxeluded —5 Sf 6 
Will. JV., c. 60, N. 29 j 38 ^ 39 Viet., c. 55, s. 216.—'I'he hamlet of G. 
was formerly a parish maintaining its own poor, and prior to 1876 part 
of the hamlet was formed into a local government district, called the 
Inner District, with a local board, and the other part, the Outer District, 
excluded from it. The local bt)ard repaired the bigliways in the outer 
district and separately assessed a lute of 3s. 4d. io the pound on the 
inhabitants of the Outer District without first obtaining the consent of 
four-fifths of thorn: that such consent was rendered unnecesBary 

by sec. 216 of Public Health Act, 1875.— Dyson v. QreAland Local 
Hoard, 48 L-T. 636. 

Husband and Wifei - 

(iii.) C. A.— Divorce - Qmlty Wife—AUmmiy -20 tj' 21 Viet., c. 85, s. 32. — 
Where a decree for disaolntion of marriage has been pronounced against 
a guilty wife, a petition for alimony proseuted by hor under sec. 32 of 
Divorce AoVuore than a year after decree is out of time; semhle that 
it is not necessary in every case that special cause should he shown 
for allow'itig alimony to a guilty wife. Jtohertson w Robertson, Jj.R. S 
V.D. 91; 48 L.T. 590; 31 W.R. 652. 

(iv.) P. D. A. Div.— Judicial Separation—ifaintenance of Children — 
20 ^ 21 Vtct.y c. 85, ss. 22, 32. —The Court has no power after a decree 
for judicial separation to order the husband to pay into Court a lump 
sum to provide for the maintenapee of the children of the marriage.— 
Hunt V. ILmt, 31 W.R. 724. 

(v.) C. A.— Separation Deed—Subsequent Adulterij.—Vfhere husband and 
wife had been separated by deed in which the wife engaged not to avail 
herself of auy act anterior to its date, and the wife subsequently petL 
tionod for n divorce, establishing adultery and cruelty committed before 
the deed, the Court declined to hohi that the cruelty was revived by 
subsequent adultery.—Rose v. Ro.se, L.R. 8 P.D. 98; 62 L.J. P.D.A. 25 ; 
48 L.T. 37 s; 31 W.R. 673. 

(vi.) Q,. B. Div.— Trrsposs to Wife's Propertij—Artion by Wi/c— 45 ^ 46 
Viet., c. 76, s. 1 (2) —In an action fur trespass by a uianiod woman she 
is entitled to sue in her own name for torts which were committed before 
the commeiicoment of the Married Wouien’s Property Act, 1882.—James 
V. Hai'rawl, 31 W.R. 786. 

(vii.) Cb. Div. C. J.— ITiJr’s Real Estate — Deed Acknowledged—Concurrence 
of Husband —Prior JinufcrMptoy—3 4IT’i?f. fK,r. 74,77.—The husband 
of a woman entitled m reinainder, on the death of the tenant for life, to 
u share in the proceeds of sale of realty, executed a deed assigning all 
his property to creditors, and afterwards became bankrupt. After the 
death of the tenant for life, tho husband Joined with his wife in exeouting 
deeds duly ackuowl idged by the wife, creating charges on the wife’s 
siiare : Held that the (lersons claiming under tiiuse deeds were entitled 
in preference to the trustee of the creditor’s deed and the assignee in 
bankruptcy.—Rs Jakeman’s Trusts, L.H. 23 Ch. D. 344 j 52 L.J. Ch. 863. 
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(i.) Ch. Div. C. — Reversi<yimy Interci^t—Deed AcknowU'dijed — 

Mortgage Debt —3 ^ 4 Will. IV., n. 74, ss. 1, 77-—8., a married woman, 
was jointly entitled with T. and W. in remainder on the death of J. to 
two mortgage debts nnder the will of he^ father ; and in 1854, after T.’a 
death, by a deed to which .1., W., 8., and her ha*8band, and the trustees 
of the will were parties, but to which T.’s administrator was not a party, 
the mortgage debts, whicli were secured on realty* wei*e assigned by 
way of mortgage: Held that the deed was not effectual to pass 8.’s 
share of the mortgage debts.— Ite Newton's Trusts^L.R. 23 Ch. D. 181. 

(ii.) Q. B. Div. -Wife's Separate Estate—Restraint on Aiiticipution--Jt, 
tachment of Debt (h’d. 45, r. 1. — Judgment was signed in an action on 
a pi'otniBsorv note by a husband and wife jointly ; and it was sought to 
attach in oxeentjon moneys in the bands of trustees forming part of the 
income of trust funds payable to the separate use of the wife without 
power of anticipation, and which had accrued since the judgment: Held 
that the moneys could not be attached. ‘ Cluipmaii v. Itiqqs, L.R. 11 
Q.B.D. 27; 48 L.T. 704. 

• 

Innkeeper 

(iii.) Ch. Div. K. J.— hien—Taking Secw ify—Custody of (loods. Whore 
an innkeeper takes a security for an account due to him from a customer, 
he does not thereby necessarily destroy his lion, unless there is some¬ 
thing in the nature of the security, or the facts of the case inconsistent 
with the existence of the lien. An innkeeper detaining goods of a 
enstomer will not be liable fur damage sustained such goods, unloHS 
occasioned by his negligence.—Aajws v. McLaeJUan, L.U. 23 Ch. D. 330 j 
31 W.K. tI41. 

Insurance:— 

(ir.) C. A. Eire. Insurance—Fire after ConU'act and beforti Sale--Insurable 
Intcret-f. - A vendor contracted to sell a house to a parchaser, which hafl 
beeT>insured by the vendor with plaintiffs against fire. After date of 
cunti'iictand before completion the house was damaged bv fire, and the 
vendor received the iimnranre moneys from plaintiif.s: Held that 
plaintiffs could recover back the mtmeiy.—^Ca/^ielLain v. I'li stnn; 52 L.J. 
Q.B. 30(1; ;J1 W.H. 567. 

(v.) Ch. Div. C. J .—Fire Jusnrrtiice—lafani Tenant in Tail liighi to In. 
swanre Money. — Where a polic 3 ' of lire insurance has been kept up ouiof 
rents belonging to un infant tenant in tail under no obligation to repair 
or insure, moneys received under the jiolicy belong to the infant as 
persftiial estate, -iroru'ic/cer v. Uralnall, L R. 23 Ch. D. 183; 
31 W.R. 520. 

(vi.) Ch. Div. F. J. lAfe Jnswancp -Lien Payment of PremivmxH. The 
only way in which a lien upon moneys seenred by a policy of insurance 
can bo created by payment of proniiums, arc : (1) by ooiitrnct with a 
beneficial owner of the policy ; (2) by reason of the right of trusioos of 
the policy to an indemnity out of it for monoys expended in its preser¬ 
vation ; (3) by subrogation to the rights of the truHtees of sonic poi'Koiis 
who may have advanced money at their request for the prosorvatiim of 
thepioperty; (4) by reason of the right vostccl in mortgagees of the 
policy to add to their charge any moneys paid by them to preserve the 
properly.- fjeslie v. French, 48 L.T, .'>64 ; ^11 W.R. 66J. 

(vii.) Ch. Div. C. J.— (ufe Insurance for iienejit of Wife and (Jhxldrc.ii—Death 
of Wife—Appoinimenl of Trustee. —33 ^ 34 Vkt., c. 9.3, s. 10.—In 1874 
A. effected an inaui auoe on his life expressed to bo for the benefit of his 
wife and children under the Alaixied Woman’s Property Act, 1870, and 
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died in Jaly, 1882, intestate, hia wife and one of his children having pre- 
deceased him. On petition for appointment of a trustee of the policy 
moneys, and for a declaration of the rights and interests of the children 
therein: Held that the Court could not make any declaration, bat 
would assist the petitioners by prefacing the order for the appointment 
of the trustee by an expression of opinion that the wife and children 
tookos joint tenants.—Adams’ PoUctj Trusts, 48 L.T. 727; 31 W.R.810. 

Justice of Peace: — 

(i.) Q. B. Biv. — Jurindiction—Offence of Ohbti-uciwtj Street—Bond fide 
Claim of Right, —A local Act gave jurisdiction to jnstioes over the 
offence of throwing or laying down stones, iron, &o., in a street. A 
person charged with the offence maintained that the spot on which the 
iron had been laid down was his private property : Held that the juris, 
diction of the justices was not ousted, as they h^ power to determine 
what was a street.— Regtnn v. Ybungf, 52 L.J. M.C. 65. 

Landlord and Tenant;-- 

(ii.) Ch. Div. P. J. Dit<treiiS~Ecpret>s Right to —Common Law Right. 
Where an o-vpi'css right of distress is given by a lease, extending to 
property which could not be destraiued at common law, but exercise* 
able only after a certain period after default, the common law right 
of distress is not ousted. If the lessor exercises both rights simuL 
taneously, but before the express right is properly exercisable, be will 
be entitled t^] marshall the profioity seized so as to cast the debt in 
respect to which he exercises the common law right in the first iostance 
on goods soizable under that right.- Re River Swale Brick Co., 
48 L.T. 778. 

(iii.) 0. A. Dmt.re.is —Fraudulent Removalof Gfods by Tenant-- S Anno, c. 18, 
ss. 6, 7; M Geo. if., c. li), «. 1.—A tenant fraudulently removed his 
goods with the intention of defeating the landlord's right of distress 
immediately before the expiration of his term, and then gave up 
poHsessien of the premises to the landlord : Held that tho landlord could 
not follow’ and seize the goods for arrears of rent, as 11 Geo. 11., c. 19, 
B. I, does not apply where the tenant has ceased to be in possession of 
tbo premises.— Gray v. Sfait, 52 L.O. Q.B. 412; 31 W.R. 662. 

(iv.) Q. B. Div.- Lea.'^e of Sporting Rights in Scotland— Lease made in 
England—Al'senc» of Seal. —By Scotch law an instrument under seal is 
not neoesRary for the conveyance of a sporting right, and therefore the 
stipulations of an unaonled lease mode in England between Englishmen 
of a sporting right over lands in Scotland may be enforced by action in 
the English Courts.—/Idams v. Clutferhitck, L.R. 10 Q.B.D. 403} 48 L.T. 
614} 31 W.H. 723. 

Lands Clauses Aot:— 

(v.) C. A. Arbitration — Costs—rnyment due before Conveyance. —Decision 
of Q. B. Div. (seo v., p. 9) aihi’mod. CupeW v. Great Western Rail. Co., 
52 L J. Q.B. 345; 48 L.T. 505; 31 W.R. 565, 

(vi.) Ch. Div. P. J. —Costs- Ta.vation .— Costs cannot be taxed under sec. 
83 of Lauds Clauses Act, 1845, after payment. Fv parte Someroille, Re 
South.Easteri, Rail. Co., L.R. 23 Ch. D. 167; 62 L.J, Ch. 438; 48 L.T. 
416; 31 W.R. 618. f 

(vii.) Ch Div. P. J -Ccsts- Li/i h'i» rnrcsiiuenf —Sfdfh'ff Land Act, 1882, 
s. 32. -Section 32 of Settled Land Act, 1882, does not take away the 
absolnte discretion of the Coart respecting ooats.— Re Hanbun/a Trusts, 
31 W.B. 784. 
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(i.) Ch. Div. P. J.— Interim Investment—Chwrity —45 ^ 46 Vict.^ c, 38, 
98. 21, 82.—Lands belonging to a oharity were taken by a public body, 
and the purchase-money paid into Court nnder the Lands Clauses Act: 
Held that the purchase-money could be dealt with nnder the provisions 
of sec. 3 J of Settled Land Act, 1888, as “ money liable to be laid out in 
the pnrchase of land to be made subject to the settlement.”— Re Byron’s 
Charity, L.R. 23 Ch. D. 171; 48 L.T. 615 ; 31 W.R. 617. 

Iiioenseil House , 

(ii.) Q. B. Div.— Off License — Refusal to Reneio — Appeal—46 ^46 Viet,, 
e. 34,8.1.—Thenghtof appeal toqnarter sessions from a refusal of licens¬ 
ing justices to renew a oertidoate for a license to sell beer not to be con. 
Burned on the premises has not been taken away by sec. 1 of Beer Dealers’ 
Retail Licenses Act, 1882.—Rs<;ina v. Schneider, L.U. 11 Q.B.D. 66; 62 
L.J. M.C. 61; 48 L.T. 482. 

(iii.) Q. B- Div. — Sunday Closing — Wales—Christmas Day and Good h'U 
day —44.^45 P'irt., c. 61, s. 1.— Held that the word “Sunday” in the 
Sunday Closing (Wales) Act, 1881, cannot be held to include Christmas 
Day or Good Friday. —i'’orsdiJko v. Colquhoun, L.R. 11 Q.B.D. 71. 

Limitations, Statutes of:— 

(iv.) Q. B. Div. — Detinue — Oonvei'sion — Title Deeds. Plaintiff was owner 
in fee of realty, and in 1869 his son fraudulently took away the title 
deeds without plaintiff’s knowledge and deposited them with defendant 
as secuiity for an advance Defendant was not gu^ty of fraiid or neg¬ 
ligence. In 1882 plaintiff demanded the deeds from defendant, and 
upon his refusal, brought an action to recover thorn; and defondanb 
pleaded the Statute of Limitations; Held ahud plea, as the cause of 
action did not arise nntil defendant’s refusal to give up the deeds.— 
Spackmaii v. Foster, L.R. II Q.B.D. 99; 62 L.J. Q.B. 418; 48 L.T. 670; 
31 W.R. 548. 

Lord Mayor’s Court, 

(v.) C. A. — Judgniejit for lens than JC20— Removal to Hnjk Court - 36 .j-SB 
Vict., c. 86, X. 6 ; sch. r. 9 • - Decision of Q B. Div. (sco ii., ]>. 34) affirmed. 
— Paine v. Sinter, L.R. 11 Q.B.D. 120 ; 52 L.J. Q.B. 282; 48 L T. 623. 

Lunacy 

(vi.) C* A- — Tnsolv&nt Lunatie — Maintenance—Rights of Creditors—Lunacy 
Orders, 1883, ord. 34.—In the management of the estate of an insolvent 
Innatic, the Court will first provide for the fitting and comfortable main, 
tenance of the Innatic and then consider the claims of creditors. - Re 
PtnJf, 31 W.R. 728. 

(vii.) C- A- — Tenant for Life Lunatic — Petition for Power to Grant Leases — 
45 46 Viet., c. 38, ss. 6, 8, 38, 62. • Where a tenant for life is a lunatic 

and the committee applies under seo. 62 of Hettled Land Act, 1682, for 
an order enabling him to exercise the leasing futwers given by sec. 6, 
and no trustees of the settlement are in cxistouce, new tnistoes must be 
appointed under sec. 3K for the purposes of the Act, and must be served 
with notice of the application.— lie Taylor, 31 W.R. 696. 

Master and Servant i— 

(viii.) C, A-— Hiring—Contract not to beJ’erfarn^d within a Year — Siatatv of 
Frauds. —Plaintiff entered defendant’s sendee under a verbal contract 
for a year, to commence two days after the Ray on whioh the contract 
was mode, and before the expiration of the year he was dismissed : Held 
that the contract was within sec. 4 of Statute of Frauds, that no new 
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oontraot oonld be implied, and that the principles of equity as to part 
performance were not to be extendod to contracts of this natare.— 
Britain V. Rossiter, h.\i. 11 Q.B.D. 123. 

(i.) Q, B.DiV,— InjUry to Worl-man — JAahiHiy — Contrihutory Negligence — 
43 ^ 44 Vxet., c. 42, ss. 2, 8.—Deceased was employed by defendant to 
slate a house at^ so much the piece: Held that he was a workman within 
sec. 8 of Employers’ Liability Act : .saynhla that sec. 2, sab>sec. 3 of the 
Act doesnob make an employer liable if there is contributory negligence 
in the workman.—Stuarf v. JUvans, .31 W.R. 706. 

(ii.) Q. B. Div.— Ivjuni to Workman — —Negligence vf Foreman — 
43 tjr' 44 Vict.y e. 42, s. 1 (2).—A foreman employed to superintend 
certain building work let a plank, which he was lifting, fall, and thereby 
caused injury to a workman ernpluyod on the work: Held that the 
foreman’s conduct amounted to negligence whilst in the exercise of 
superintendence within see. 1, sab-seo. 2, of Employers’ Liability Act, 
1880.— Obbornv. Jackson, 48 L.T. 642. 

(tii.) Q. B« Div. — Injnnj to Workutan—Liahilify — Railway —43 ^ 44 Viet., 
c. 42, ft. 1 (5).—The term “railway ” in sec. 1, sub-Heo. 6 of Employers’ 
Liability Act, 1880, includes a temporary railway laid down by a 
contractor.— Dowikty v. Firbank, L.R. 10 Q.B.D. 358 ; 52 L.J. Q.B.480 j 
48 L.T. 630. 

(iv.) Q> B« Div* — Injury fo Workman Ltahility —Bai^rai/—-43 iV* 41 

c. 42, s. 1 (5).—A workman, eubjoct to the orders of an inspector, was 
employed by^a railway company to clean and keep in working order 
certain points and locking apparatus, the working of which was 
managed by a signal man. An accident oocnrred through the negligence 
of blue workman: //chi, in an action for compensation under the Em< 
plojers’ Liability Act, that there whh no evidence that the workman had 
charge or control of the points within the meaning of sec. 1. sub-sec. 6 
of the Act. • v. Qreat Western Rail. Co , L.R. 11 Q.B.D. 22 ; 48 L.T. 
640j 31 W.K.722. 

(v.) Q. B. Div . — Injury to Workman — Liability — Railway — Locomotive— 
43 44 Virt., c. 42, s. I (6).— Held, that a steam crane which travelled 

on a temporaiy line of rails laid down by contractors, was not a “ loco* 
motive engine Upon a railway “ within sec. 1, sub.-sec. 5, of Employers’ 
Liability Act, 1880.— Murphy v. Wil.'ioii, 48 L.T. 788. 

Metropolitan Management:— 

(vi.) Ch.Div.V.C.B. — New Street—general Line of Buildings—Magistrate’s 
Order —fnjitnotioa—Junsdictmu—25 ^ 26 Viet., c. 102, ss. 74, 75.—The 
owner of a plot of land obtained leave from the Metropolitan Board of 
Works to make a ne\/ street across it, and the line of buildings of the 
new street was duly certified by the architect of tbo board. At one eud 
of the street the owner built a house fronting another road, but having 
one side lu the now sii'eet, and projecting beyond the line of buildings. 
A police magistrate made an order under seo. 75 of Metropolitan 
Management Ameiidmeet Act, 1862, fur the demolition of the projecting 
part of the house : Held, on the evidence, that the house was not in the 
new street, and therefore the magistrate's order was ultra tures. — Barlow 
v. Vrsfrij of St. Mary Kensington, 48 L.T. 348 ; 31 W.R. 614. 

(vii.) H. Ii. ■ Nrtr Sired L'liring*^- Land AbtUlimj- liaihray Cutting -18 ^ 
ly Vict., c. 120, 105 /; 26 ^ 26 Vtct., r. 102, s. 77. A rsilwny com¬ 

pany carried a road (>ver a cutting by means of a bridge, The road was 
paved by the Board of Works of the district, and constituted a new 
street: Held that neither the parapets of the bridge nor the subjacent 
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soil in tho onttiog were lands bounding nr abutting upon the new street 
within sec. 77 of Metropolitan Management Amendment Aot, 1862.— 
Great Eastern Rail. Co. v. Hackney hoard of Works., 31 W.R. 769. 

(i.) Q. B* Div*— Hating—Market Tolls —32 ^ 33 Viet., c. 70; 41 ^ 42 Viet., 
c. 74.—la 1871 the Corporation of London, as the local authority nnder 
the Contagious Diseases (Animals) Aot, 1869, built a market at D. for 
the reception and sale of foreign cattle, and levihd a fixed charge per 
head, for wharfage, cai'riage and market dues on all animals landed : 
Held that such charges were tolls made in reject of tho user and 
occiipatiuii of the market, and were therefore rateable.—Afaj/or of 
London v. Greenwich Assessment Committee, 48 L.T. 437. 

Mines 

(ii.) H. L.- Fixtures—Right of Land-wner—High Peak Customs. —Miners 
nnder the customs of tho High Peak in Derbyshire, are entitled to 
retnore, during tho continuance of their mining rights, bnildings which 
they have erected fur mining pur|)OBes on the surface of the land.— 
Wake V. Hall, L.K. 8 App. 195; 31 W.R. 585. 

(iii.) Q. B. Div.— Gas Company—Right to Snpport for l‘ipe.\. —In 1874 a 
limited company, without statutory powers, laid gas nmins under a 
public highway, the minerals under which were reserved t<j tho Diiko 
of Ij. In 1878 tho plaintiff company was incorporated by an Aot 
incorporating the Gas Works Glauses Acts, 1847 and 1871, and the mains 
of the old company were vested in plaintiffs. In coiisoquenoo of tho 
mining oporatiuns of licensees of the Duke of L.*the road subsided, 
and the mains were injured : Jleld that ptamtiffli had a right to support 
fur their mains, and were entitled to damages.—A/ermenton Gas Co. 
V. Pope, 48 L.T. 666. 

(iv.) C. A.— Incfosure of Waste—Reservationof Mtnerals - Damage to Surface 
— Right to Suppoit. —Where waste of a manor is inclosed and allotted 
among tho copyholders by an Act of Parliament which reserves to tho 
lord ui the manor the mines and minerals, iu order that the lord may 
preserve tho right of destroying or injuring the surface of the allotments, 
it IS necessary tliai the preservation of this right should be clearly 
expressed in tho Act.— hell v. Love, L.R. 10 Q.B.D. 647; 52 L.J. Q.B. 
2U0; 'iS L.T. 592. 

(v.) C. A. —Leasing Potcers—Mining Lease—Removal of Pillars m Coal 
Mine — htjunrtion. —Lands wore devised iu strict, sottlemont with power 
to the (enants fur life to grant mining leases fur sucli.terms uud on such 
GonditioiiH as should seem rcaseuable and proper. M., the first life 
tenant granted a lease uf culliorics iu the property to C. for ninety.nino 
years at a peppercorn rent, the lease containing the usual clauses as to 
the working of the colliei'ies aud providing that pillars should bo loft in 
the mine, and should not be removed without the consent in writing of 
M. <ir his assigns, or the porsnn or persons for the time being entitled 
to the uiittos. M. having mortgaged his life interest, oonveyod it to the 
persons entitled in remainder, who, daring M.*s life, brought an action to 
restrain G. from workiiig out the pillars, and denying the validity of the 
leaso : Held that the lease was a valid exccution^of tho power, and that 
the plaintiffs wore entitled to have C. restrained from removing the 
pillars.— Taylor Y. Mostyn, 48 L.T. 715 ; 31 W.R. 686. 

(vi.) Q. B* Div.— Metalliferous Mine—Ifsing Sk\io Without Cover—35 ^ 36 
Vtct., c. 77, 8s. 23, 31.—A mine had two shaw in ono of which was a 
raao-engine with a proper cover used to lower ^nd raise the miners, and 
in the other a skip without a cover. Some miners who were in the 
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mine Rot into the akip, and were raised to the top: Held that thoy were 
guilty of an offence against sec. 23, sub-sec. 11 of Metalliferous Mines 
Regulation Act, \H7'i.— Frec}ieville v.Souden, 48 L.T. 612. 

(i.) C. A.— liight of iSapport— Suhj'ic^vt Owners—Restrictive Covenant. — 
A. leased certain coal seams to B., who covenanted to leave nnworked a 
barrier of co(^ dividing his mine from an old mine full of water, and 
the lease provided that nothing therein contained should prevent A. from 
working any ooal under the seams demised, but that in doing so the 
working of th% scams demisod should not be annecessarily interfered with, 
and compensation for interference shonld be made to B. Subsequently, 
A. leased to the M. company seams underlying those let to B. The 
com])any threatened to work underneath the barrier between B.’s 
mine and the old mine : Held that B. was entitled to an injunction 
restraining the company from working the coal so as to cause the bar- 
rier to sink or crack so as to let in water.— Mundyv. Duke of Rutland, 
L.R. 28 Ch. D. 81; 31 W.ll. 510. 

Mortgage :~ 

(ii-) C. J. B.— Rfite of Interest—Judgment. —A covenant in a mortgage to 
pay interest at five per cent, for the sum advanced, or for so much 
as shonld remain due unpaid is not affected by a judgment subsequently 
signed by the moitgagee for principal and interest.— Ex parte Bishop 
of Oxford, lie Sneyd, 48 L.T. 616; 31 W.E. 675. 

Office, Teniare of 

(ui.) C, A Reynemhrwncei' of City of London-Annual EJeciam. —Plaintiff 
was elected Romombrancer of the City of London under the terms of 
a standing order of the Court of Common Council that the office 
should bo held subject to annual election: Held that there was nothing 
in the nature of the office or the circumstances of the case to induce the 
Court to decide that plaintiff held the office deun se hene gesserit. — 
liohartsY. Mayor of London, 31 W.R. 529. 

Partition 

(iv.) Ch. Div, P. rower of Sale —31 ^ 32 Vict. c. 40. s. 4. 

—The Court has juriediotiou under the Partition Act, 1868, to order a 
partition or sale notwithstanding that the property is snbject to a power 
of sale vested in trustees who are able aud willing to exercise it.*—Boyd 
V. Alien, 48 L.T. 628; 31 W.il. 64i. 

Patent: 

(v.) C. A.— Infringement - Account of Projits — Proof m Liquidation — Bank¬ 
ruptcy Act, 1869, s. 31,--The amount found tobe due on taking the 
account of prohts made by a person infringing a patent is not a demand in 
the nature of unliquidated damages within sec. 31 of the Bankruptcy Act, 
and Diay he proved in the liquidation of the infringer.— Watson v. 
Holliday, 52 L.J. Ch. 543; 48 L.T. 646 ; 31 W.K. 536. 

Poor Law 

(vi.) Q. B. Div. - Bastardy - Orderfor Payment until Mother Marries—Death 
of Husband. —Justices made an order on an affiliation summons under 
35 A 36, Viot., o. 65, for payment of a weekly sum until the child should 
attain thirceon, or t/ne mother should marry. The mother married, and 
ber husband died Jfefore the child attained thirteen. The mother took 
out a fre!<h snmm^nB upon which the justioes made an order for payment 
of a weekly allowance: Held that this order was bad.—ITiWiams v. 
Davies, L.R. 11 Q.B.D. 74. 
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(i.) C. A. — Settlement—Derivative Birth —39 ^ 40 Viet., e, 61, s. 36. — 
Deoision of Q. B. Div. (see Tiii., p. 87) affirmed.— Madeley Union v. 
Bridynorth Union, 52 L J. M.C. 71; Regina y, Bridgnorth Quardiane, 
48 L.T. 600. 

(ii.) Q. B. Biv.— Settlement—Lunatic Wife—Remorai —25 Jf' 26 Viet., c. 
Ill, .<}. 20.—A wife having become insane and chargeable to the ntiion 
in which her husband dwelt, was taken to the workhouse union and the 
medical officer oertided under sec. 20of 25 & 26,Viot., c. Ill, that she 
was a proper person to be kept in a workhouse. An order was made by 
justices for her removal to another union containing her husband’s last 
place of settlement. The husband consented to this order : Held that 
the order was good.— Regina v. Preston Guardians, L.tt. 11 Q.B.D. 113. 


Power of Appointment: — 

(iii.) Ch, Div. K. J.— Settlement—Gift ni Default of Appointment—Right to 
share tn. unappointed Portion. —Property was settled on trust to luise 
£12,000 fur the benofib of E. (tud L„ in such shares as M. should 
appoint, and in default of appointment fur E. aud L. equally on attaining 
twenty.one or marriage, to be paid to thorn at that age or time after the 
death of M.,or by his consent iu writing during his life. Ry deed poll 
in 1844 M. appointed £5,000 to be raised and paid to E. at once, and 
£1,000 to be paid to her after his death, to the intent that the payment 
of her portiun under the settlement might be accelerated ; aud he died 
without making any further appointment: HeM thstt E. was entitled to 
share equally with L. in the nnappointod portion of the £12,000.— Re 
Alfreton Estates Trusts, 31 W.R. 702. 

(iv.) Ch. Div. F. J. Will—General Bequest—Wdls Act, 1837, s. 27.— 
Testator, who had a general power of appointment over settled funds, 
boqiioatbod all moneys in the public funds, or in the care of U. or else, 
whore, which ho died possessed of, amoug his children. IT. was one of 
the trustees of the settlement, and he had in bis hands at the date of 
the will cerUvin moneys of testator not subject to the settlement: Held 
that the power of appointment had not been exercised.— Re Greaves’ 
Settlement Trusts, L.R. 23 Ch. D. 313; 48 L.T. 414; 31 W.R. 807. 


Praotice 

(v.) C. A.—Appeal— Noiiee^Change of Solicitors, —After judgment and 
before notice of appeal appellant changed his solicitors, bub the London 
agents were the same as those of the former solicitors. After notice of 
appeal the order to change was procured. The notice was signed by the 
London agents as agents for the new flolioitors : Held that the notice was 
valid.— Kettlewell y. Watson, 31 W.R. 709. 

(vi.) C. A. — Appeal—Security for Costs — Winding-up of Company—Orti. 
58, r. IS.—Where an insolvent company is the sole appellant against a 
winding.up order, security for the respondent’s costs of appeal will be 
required to be given.— Re Photographic Artists Co-operaUve AHSoeiaHon, 
48 L.T. 454; 31 W.K. 609. • 

(vii.) C* A. — Appeal—Time—Order modeinWinding.up and in Action—Ord, 
58, Y. 9.—An action having been brunght bg debenture holders against 
a company to enforce their securities, and Vp order having been made 
to wind.np the oompany; an order was subsraaeDtly made in the action 
and in the winding-up sanctioning a oAtain arrangement. An 
unsecured creditor of the oompany applied after the lapse of more than 
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twenty .one days from hts receivln;^ a copy of the order, but within the 
time for appealing from a final order in an action, fur leave to appeal: 
Held, that aa he conld not have been made a party to the action, he was 
too late under the provisiona of Ord. 68, r. 9. —Wood v. Madras Irrigation 
Co., L.R. 23 Ch. D. 248. 

(i.) Ch. Div. P. J. — Attachment—Order in Chambers—Entry of — Cons. 
Ord. 85, r. 32.—An order made in the chambers of a judge of the 
Chancery Division must be drawn up and entered before it can be 
enforced by proceaa. —Ballard v. To7itUnson, 4S L.T. 515; 31 W.ll. 563. 

(ii.) Ch- Div. P. J.— Couimissinn to take Evidence Abroad — Single Commis¬ 
sioner—Hales of Cov/rt, April, 1880, Sch. Form (]. 11.— When a single 
CommiBsioner ie appointed to take evidence abroad, thn commission 
should authorize bun to administer the oath to himself. —IKi/soTt v. Be 
Coulo.i, L.tt. 22 Ch. D. 841; 48 L.T. 514. 

(iii.) Q. A..—Com arrent Arhans—Slay of Procerdirigs—Lancaster Court .—A 
judgment creditor of defendant brought an action in the Palatine Conrt 
of Lancaster to obtain a declat'atiun iliat ho had a charge upon lauds of 
defendant comprised in a settlement, and to cai'ry into effect tlie trusts 
of the settlement; and he oblamed a deularatiou of his charge and judg. 
merit for administration onquirieH, and a receiver. Afterwards a beno- 
ficiary under tliu sottlornent brought an action in the lligh Court to 
carry into effect thn solMonient trusts, and charging the trustees with 
breach of trust. On plaintiff in the Palatine action imdertakiiig to add 
an inquiry Ls to the broach of trust, tho Court stayed all proceedings in 
the action in thev^ High Court. —Townsend v. Tomisend, L.Il. 23 Ch. D. 
100; 48 L.T. 691; 31 W.Et. 734. 

(iv.) Ch. Div. P. S.—Concurrent Actions-Transfer -Oi'd. 51, r. 2.—P. 
brought an action against L. m the Q. B. Div., and L. brought an action 
for account against P. in the Chancery Div., and he stated by way of 
counter-claim in P.'s actiou, tho relief sought in his own action. F. 
asked that L.'s action might bo .transferred to tho Q. B. Div. or stayed : 
Held that as L.’s action was properly triable in the Ch. Div. the Court 
could not transfer it. —hadd v. Puleston, 31 W.fi-. 539. 

(v.) Ch. Div. P. J.—( Concurrent Actions in England and Scot1atid-~-English 
Settlement —Scotch Bieorce .—An English lady married in England a 
domiciled Scotchman, and a setMement in English form was executed of 
property wholly in England. The husband subsequently obtained a 
divorce in Scotland on tho ground of his wife’s adultery; and he brought 
an actiou in Scotland for the construction of the settlement. T)ie wife 
brought nu action in England to administer the trusts of the settlement. 
On her application the husband was restrained from proceeding with the 
Scotch action.— Hearn v. Glanvdle, 48 L.T. 366. 

(vi.) Ch. Div. P. J. —Co/ifcnipf of Court—Marriage of Infant Ward—Motion 
to Comfi.ii. —.K motion to c<miinit a person for contempt of court iu mar¬ 
rying an infant ward onght not to be made until the matter has been 
brought before tho judge iu chambers. —Brown v. Ban'ow, 48 L.T. 367. 

(via) C. A.— Costs—^Appeal — Cnlli.'sinn Action -Both Ships to Blame .—Where 
the Court of Appeal varies a judgment of the Admiralty Division, that 
only one of two ships is to blame for a oollision, by finding both to 
hlanie, no order wi^ be made os to costs in eithei* oonrt. —The Hector, 
62 L.J. P.D.A. 477' 

(viii.) C. A. —Costs - Afpeal — Cross-Appeal — Ord. 68. r. 6.—Where defendant 
appealed fr.im an order, and plaintiff gave notice of appeal on a minor 
point III the urrler, and both appeals w’ero dismissed: Held that as the 
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coflto had not been materially inoronsed by plaintiff’s cross.appeal, the 
oosts ought not to bo apportioned, bat defondaot was allowed £t> for 
his oosts of the cross-appeal.— Robinson v. Drakes, L.R. 23 Ch. D. 98 
48L.T. 740. • , 

(i.) Q. B- “Div.—Oosts — Certiorari — CivilVroeeeding —Oi-d.d2,rr. 2, 6.—A 
rule for a certiorari to bring up and quash an order of justices made 
under sec 168 i»f Public Health Act, 1876, for the f>aympnt of expenses 
of pulling d<iw!i buildings erected contrary to a bye-law, is a civil pro. 
ceeding on the Crown siile of the Q. R. Div. within Ord. 62, r. 2, nnd 
costs are in the discretion <»E tlie Court.— lte<jina v. MoiTis, 3L W.R. 009. 

(ii.) C. A- — Coxts —Cnuatercla/m.--When both claim and ccmurorelaim have 
been .suceossful, plaintiff, in the ahsence of any direction, is entitled to 
the genoral costs of tho action, notwithstanding that tho result of the 
whole litigation is in favour of defend.arit.—IT'rmi v. 3/(U’.s-e, F2 L.J. Cb. 524. 

(iii.) Cll. Div. C. J. — Coi-ts — Defaulting Executor ■ Biinkrupfry. —Where an 
executor became bankrupt subsequently to the corninencoTnent of an 
action to administer his testator’s,estate, und a balance was found due 
from biin which was nut paid: Held that he was nob entitled to costs 
of aotion subsequent to the bankruptoy. —Hanuay v. Jlashani, L.R. 23 
Ch. D. 195 j 52 li.J. Ch. 408 ; 48 L.T. 476 ; 31 W.R. 74.3. 

(iv.) C. A. —ro.sf.s-— Ererutor of Defanlting Trustee. — A trustee having 
invested trust uiuiucs in an uuauthorised security, on his death his 
executrix became trustee, and insi.ituted an action to administer the 
trusts, under wtiieh the greater part of tho trust fuiid was recovered: 
JfeM that she was not entitled to her co.-<tH of t||io action us against the 
ceRtnis-qiie.trust, but she was entith'd to her other costs, charges, nnd 
expenses as trustee.— ({urtiey v. Gnrnoi/, 48 L.T. 629. 

(v.) Q. B. Div. — Costs—Inspection of Property — Appeal—Judicature Art, 
1873, s. 49. — Ord. 53, r. 3. — An or^ler was made in Ghatnbors for the 
inspection of defendant’s property, the costs of the inspection to be 
paid by plaintiff: Held tliat tiio^c cohIh were m the .iudgo’s discretion, 
and that no api»eal lay from the order without leave.— Mitchell, v. Darley 
Matu (loLhery Co., L.R. 10 Q.B.D. 4.')75 52 L.J. Q.B. 391-; 31 W.R. 549. 

(vi.) Ch. Div. P. J.— Costs SeCOff. TruHtees who had recovered judg¬ 
ment fur money due to the trust estate against a defendant, were not 
allowed to sct.off costs payalile by them to defeudant in resjiect of a 
petition lu the matter of the trust. — Wilde v. Walford, 52 L.J. Ch. 435 j 
48 L.T. 352; 31 W.R. 518. 

(vii.) Q. B. Div. — Costs — Solicitor Ordered to Pay — Appeal. —An order upon 
a solicitor personally to pay the costs of an application is within see. 49 
of Judicature Act, 1873, and no appeal will lio therefrom without 
leave. —Re Bradford ff Thursby, 48 L.T. 7G5. 

(viii.) C- A. — Costs — Trustee—Settlement Set -When a settle, 

ment has boon set aside, tho trustee has no absolute right to his oosts ; 
and therefore where costs have beoii given against hito, he has no right 
of appeal.— Dutton v. Thotnpsun, L.K. 23 Ch. D. 278 ; 81 W.R. 596. 

(ix.) Q. B. Div. — Death of Defendant — Special Case-'-Judgment —Artion in 
Tort. —An action to recover damages for injury to plaintiff's land by 
wrongful acts of defendant, was referred to an arbitrator to state a 
special case for the opinion of the Cpnrt, and judgment was given on 
the special case in favour of plaintiff: i/e^^hut this was a tioal judg¬ 
ment determining the rights ot the parties, though the damages roinaitied 
to be assessed, and that on defendant’s deatl^ bis executrix could be 
added as defendant.— Chapman v. Day, 31 W.R. 767. 
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(i.) Ch. Div. P. J. —Death of Defendant—Survival of Cause of Action- 
Trespass — Workinij Coal — Way-leave. —InqairieB were direoted in an 
action as to what quantities of coal had been conveyed from defendants' 
collieries througlu roads ander plaintiff’s farm, and bow muoh ought to 
be paid by defendants for way.leave; and also whether plaintiff’s 
property had sostained any damage by reason of the way in which 
defendants had* worked the coal. One of the defendants haring died 
his executrix mored that the inquiries might be stayed as against her : 
Held that the earns payable under the enquiries as to way-leave and 
oonreyance of coal were in the nature of compensation for the use of way- 
leave, and the cause of action survived against the execntrix; bat 
that the inquiry as to damages must be stayed.— Phillips v, Homfray, 
62 L.J. Ch. 401. 

(ii.) C. A. — Discontinuance hij Plaintiff — Counter-claim — Judicature Act, 
1873, S. 24— Ord. 19, r. 3 ; Ord. 23.—The discontinuance by a plaintiff 
of an action does not put an end to a connter-claim therein.— 'M'Qowan 
V. Middleton, 52 L.J. Q.U. 355. 

(iii.) C. A. — Discovery — Interrogatories—Privilege. —Thongh a mere matter 
of fact is not protected from discovery by reason of its having been 
oommnnicated by a solicitor to his client, a confidential communication 
of iuferoncos or results from facts is protected, as is information 
obtained in view of litigation, after its commeucement.— Ixennedy v. 
LyW/, 48 L.T.455 ; 31 W.R. 691. 

(iv.) H, Ii.— Discetpery—Interrogatiyries — Recovery of fiond. —Plaintiff in au 
actiou of ejectmen|; administered interrogatories seeking discovery of 
matters relating to plaintiff’s, and not to defendant’s title; Held that 
the interrogatories must be auswerod.—Ci/eiZ v. Kennedy, L.R. 8 App. 
217; 62 L.J. Ch. 385; 48 L.T. 585 ; 31 W.R. 618. 

(v.) Q.B.Div ,—Dtseoi'ery — Interrogatoi'ies — Sufficiency of —In au 

action against a tramway company for negligence, in reply to intsr- 
rogatories ns to the cundnet of defendants’ driver, the deferidauta, by 
their secretary, refused to answer on the ground that they had received 
no information beyond that contained in the driver’s report, and further 
stated that certain information had been collected by the solicitor with 
a view to establish the defence: Held that the answer was insufticieut.—- 
Pavitt V. North Metropolitan Trrnnwaye Co., 48 L.T. 730. 

(vi.) C. A. — Discovery —Prodw'tion of Documents. —Decision of Pearson, J, 
(see ix., p. 72) affirmed.— Prestne^i v. Mayor of Colchester, 48 L.T. 749; 
31 W.R. 757. 

(vii.) Q. B. Div. — Disco\>ery — Produrilo^i of Documents- -Committee of Luna. 
tic.—In Enaction against the committee of a lunatic involving the question 
of the lunatic’s title to property : Held that an order could not be made 
on the committee to grant inspection of title deeds which were iu the 
custody of the Court of Chancery. -Firian v. Little, 48 L.T. 793. 

(viii.) C. A. — Discovery — Production of Documents — Privile-ie. —Decision of 
V. C. B. (see ii., p. 73) affirmed.—TFe.sfmy/iouse v. Midland Bail. Co., 
48 L.T. 462. 

I. 

(ix.) Q. B. Div .— Discovery—Production of Documents — Privilege. —On a 
Sammons to inspect a letter by a person not a party to the action to one 
of the defendants, deFnidants filed an affidavit to the effect that the 
letter related only to^ieir case, and did not tend to support the plaintiffs, 
or impeach their owL case: Held that, in the absence of evidence to 
the contrary, the affidavit was conclusive, and inspection must be 
refused.— Bulman v. Young, Dhlers ^ Co., 31 W.E. 766. 
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(i.) Ch. Div. P. J. — Evidencfi — Croas.Ea'nminaHon before Trial. — Thoagh « 
Boitor has the privilege of isaaing a subpoena for the oross.examiuatioti 
of a witness at any stage of the action, the privilege will be controlled.— 
Pentoti V. Cuuiborlegv, 48 L.T. 776. • 

• 

(ii.) Ch. DiV- V. C- B.— Indorsement on Writ of Date of Sei’vir.e — Extension 
• of Time —Orti. 9, r. 13.—Where, tiirough inadvertence, the date of service 
of a writ has not been endorsed npon it within the time prescribed by 
Ord. 9, r. 13, the Court oaii extend the time for doing so.— Sproat v. 
Peckett, 48 L.T. 765. • 

(iii.) C- A.— Inferior Court—Vower to (jive judgment under Ord. 40, r. 10 — 
Judicature Act, 1873, s. 89.—The Judge of the Mayor’s Court, London, 
has no power, on motion for a new trial, to direct judgment to bo entered 
for either of tho parties to the action under Ord. 40, r. 10.— Prgor v. 
Citg Offices Co., L.R. 10 Q.B.D. 504; 5^ L.J. Q.B. 362; 48 L.T. 698 ; 
31 W.R. 777. 

(iv.) Ch. Biv. K. J. —Jurisdiction — Immovable Property Abroad. —An action 
was brought against executors and trustees under a will to recover the 
proceeds of sale of a house iu Dresden, which had been sold by their 
testator, and to which plaintiffs claimed to be entitled : Held that as 
this was a contested claim to real estate situate in Dresden, the action 
must be dismissed in the absence of special grounds giving the Court 
jurisdiotion.— Qrahnm v. Massey, 48 L.T. 701. 

(v.) Q. B. !Div. -Married Woman Plaintiff -Seeuritij for Costs —46 46 

Viet., c. 75 A married woman can now bring an ac^on in her own name 
without giving security for costs, though the cause of action arose 
before the Married Women’s Property Act, 1882, came into operation.— 
Severance v. Civil Service Supply Association, 48 L.T. 485. 

(vi.) Q. B. Div.-/ '*arties — Action against Firm - Appearance of One Pariiie<i' 
.Tudyment — Execution against other Partner --Ord. la, r. 12; Ord. ^2, 
r. 8. —PlaintiS issnod a writ against tho firtn of R. & Co., R. only 
appmred, aud jutlgment was^ signed against “11., sued as R. & Co.” 
Snb,equcutly plaiutiif discovered that 0. had been a memhor of the 
Arm, :ind applied for an order to amend the judginent by making it 
against R. it Co.; and for an is-sno under Urd. 42, r. 8, to determine 
C.’s liability : llehi that the amendment must bo allowed and the issue 
granted.— Mun.ster v. Ilailtun, L.R. 10 QB.D. 475; 52 L.J. Q.B. 409; 
48 L.T. 624. 

(vii.) Q. B. Div.-/ ‘arlies--Action against Firm—Judijment bi/ Default — 
Execution against Former Partner— Ord. 16, r. 10; Ord 42, r. 8.— 
Plaiutiif brought an action and obtained judgment against the hrm of 
H. and D. oq a bill of exchange drawn by the Hrm. At the time when 
the bill was drawn M. was a member of the Hrm, but he ceased to bo so 
before the issue of the writ: HAd tliat leave to issue execution against 
M. under Ord. 42, r. 8, could not be granted.— flavis v. Morns, L R. 10 
Q.B.D. 436; 52 L.J. Q.B. 401; 31 W.R. 749. 

(viii.) Ch. Div. C. J. — Parlies ^Bankruptcy of Respondent — Application 
to strike off Trade. Mark — Ord. 50, r. 4.—Tho registered owner of a trade 
mark having, since notice of au application to^ strike the mark off tho 
register, gono into liquidation, leave was given under Ord. 50, r. 4, to 
serve notice of tho applioation on the trnatee in liquidation.— Re Roive's 
Trade Mark, 48 L.T. 388. • 

n 

s 

(ix.) Q. B. Div .— Parties — Manried Woman—prd. 16, r. 8. — A married 
woman can bring an action by a next fri^ad if she chooses, without 
joining her husband.— Obouloffv. Oppenheimer, 52 L.J. Q.B. 309. 
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(i.) Ch. Div. 0. J. — Parties—Representative Action—Leave to attend 
Inquiry at Chambers. —In an action bronght by plantifE on behalf of herself 
and all other holders of certain certificates an order was made in Jaly, 
1881, directing an inqniiy as to how much in addition to a sum of £6,0(^ 
was proper to bo allowed defendants for certain services. On an appli¬ 
cation by a certificate-holder for leave to attend the inquiry and contend 
that no sain beyond the £6,000 ought to be allowed, leave wasrefnsefi.— 
Conybeare v. Lewis, 48 L.T. 627. 

(ii.) C. A. — Partief—Third Party —Action by Landlord oj/amRt Sub-lessee— 
Ord 36, IT. 17, 18.—An action was brought by the owner in fee of land 
against a sub-lessee in respect of waste committed by digging sand 
contrary to the terms of the superior lease, and defendant obtained an 
order, ex parte, to servo the intermediate leasee with a third party 
notice. It appoai'ed that defendant claimed indemnity from the lessee 
under a covenant for quiet enjoyment, the covenant being restricted in 
the ordinary way to disturbance by the lessee and those claiming 
under him: Held that the order must be discharged.— Coiriey. Allen, 
48 L.T. 464. 

(iii.) P. D. A. Div, — Parties—Third Party — Collision of Ships-^Tow and 
Tug — Ori. 16, m 18, 21.—In an action for damage by collision brought 
by a vessel at anchor against a vessel in tow of a t’lg, the owners of 
the tiig wore mode third parties under Ord 16, r. 18, as defendants 
claimed indemnity from thorn on the ground that the improper iiaviga- 
tion, if ariy, was that of the tug: Held, on plaintiff’s application, that 
the third par^ues must be dismissed.— The JJianca, L.Jt. 8 1^.1). 91; 
62 L.J. P.D.A 56; 48 L.T. 440. 

(iv.) Ch. Div. V. C. B. — Parties—Third Tarty — Counter.chiivi — Voluntary 
Appearance —Ord 22, r. 7.—A person not a party to the actipn who is 
made defendant to a coauter-claim is not entitled to enter an appearance 
till he has been served. —-Fraser v. Cooper, 48 L.T. 754; 31 W.U. 714. 

(v.) C. A. — Pleading —Xdwi.wons— Counter.claim- Ord. 40, r 11.—In an action 
for freight tiefondant admitted plaiutifE’s claim, bnt oouiiter-c’laiuied for 
a larger amount for damages for breach of agreement. On application 
by plaintiff to sign judgment under Ord 40, r. 11 : Held affirming the 
dooisiou of Q. Ii. Div. (L.R. 10 Q.B D. 468; 48 L.T. 389 ; 31 W.R. 609) 
that ho was not entitled to do so.—Jlfersey Steamship Co. v. Shuttlcworth, 
48 L.T. 625. 

(vi.) Q. B* Div.— Pleading —Admissions— Counter-claim—Ord 40, r. 11.— 
In an action by writ spooiatly indoi*sed for goods sold aud delivered, 
leave being given to defend, defendant did not plead any defence, but 
set up a oouuter-olaiin for damages in reapoot of got»da allegoil to be not 
according to sample; //idd that plaintiff was entitled lo judgment on 
admissions, but npoii the terms that if defeudaut brought the debt into 
Court execution should bo stayed until after the trial of the counter¬ 
claim. —S/ioiwrll V. Bouron, 62 L.J. Q.B. 284; 48 L.T, 613 ; 31 W.R. 660. 

(vii.) Ch. Div. C. J. —jpleadiay - -Admissions — fndorsemeat c/ Writ — Ord 40, 
r. 11.—The indorsement on a writ is not a pleading so as to entitle 
plaintiff, without defendant’s consent, to move thereon for an order on 
admissions, when defendant, admitting tho plaintiff’s claim, has given 
notice that he does not require the delivery of a statement of defence.— 
Wallisv. Jackson, L.R. 23Ch. D. 204; 52 L.J. Ch. 384; 31 W.R. 619. 

(viii.) Ch. Div. K.J •—Padding — Countei'-claini—No Reply—Judgment on 
Admissions^Ord 19.^-. 3,20; 29, r. 12; 40, r. 11.—Plaintiff made 
default in delivering 4 reply to defendant’s defence and counter-claim : 
Held that defendant was entitled to an order dismisBing the action with 
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costa, and for the relief claimed by the counter-claim, but to obtain the 
latter order ho must eet down the action on motion for judgment and 
give notice thereof to plaintiff. —Caroh v. HirUt 48 L.T. 769. 

(i.) Ch. DiV- C. J.— Pleading—Default of A^ipearance — Foreclosure— 
Deficient Secxvrity. —Where at the trial of a foreclosure action plaintiff 
asks for a sale and the mortgagor does not appear, the Court will 
dispenae with an account of what is due, if it tf^>pear by the pleadings 
that the security is insufficient.— Jl'iUiams v. Owen, 48 L.T. 388. 

(ii.) C. A. — Pleading—Einharrasning Defence — A<jreetnent for Sale of Patent 
—,4cf«)n to Enforce — Ord. 27, r. 1.—In uii action to enforce a contract 
for the sale of a patent without a warranty, it is nob open to defendant 
to put in issno the validity of the patent, and a defence raisini' such 
issue will be struck out as embarrassing.— Liardei v. llamownd Electric 
Light Co., 31 W.R. 710. 

(iii.) Ch. Div. P. B, — Pleading — Judgment in Other Action-^E.<ttoppel.—^ 
Where defendants in an action pleaded the pendancy of another action 
about the same mattor, but did not amend their defonce by pleading 
final judgment in the action, it was held that, unless waived, the judg¬ 
ment, though not pleaded, was an estoppel.— Nordnn v. Levy, 48 L.T. 703 j 
31 W.R. 720. 

(iv.) Q. B. Dig.— Pleading—Special Indorsement — Nof.ire in Lieu of Claim 
— Ord. 21, r. 4.—In an action in respect of a bill of exchange, where 
the writ was speoially endorsed, plaintiff gave notice nnder Order 21, 
r. 4, that his claim was that which appeared byethe indorsement, and 
defendant demurred on the ground that the #statemont was insulflciont 
and disclosed no cause of action : Held no ground of demurrer, and 
that defendant’s pmper course was bo apply for a fuj-llior statciaont.— 
Ectwcus V. Cltarltoii, L.R. 10 Q.B D. 51fi. 

(v.) Q. B. DiV.— Pleading — Statement of Claim Showing Felony — Demurrer. 
— A statement of claim is not dcinurrable on the ground that it shows 
tho'causc of action t<i be a/elony for which the felon lias not been 
prosecuted.—Koope v. D’Aingdor, L.R. 10 Q.B.l). 412 j 48 L.T. 761. 

(vi.) C. A.— Reference — Account—Motion for Judgment - Judicature Act, 
1873, ss. 56-58— (h'd. 36, r. 34. -In an action for an account an order 
was made under Order 33 to take an account without prejudice to the 
proceeding in the action being c.arried on; and tbo accounts were 
directed to be taken by the official referee. The referee made a report 
finding a sum duo from the plaintiff, and plaintiff desired to object to 
the report: Held that the proper course was fur dofenduiib to move 
for judgment 011 the report, and for plaintiff to movo to set the report 
aside. Decision of K. J. (seeix,, p. 41) reversed.— Walker v. Bunkell, 
L.R.22Ch. D.722j 48L.T.618; 31 W.R. 661. 

(vii.) Q. B. -Reference — Report - Motion to Remit — Time-Jvdicatv/re 

Act, 1873, ss *57, 58— Ord. 39, rr. I, la.—Where issues of fact in an action 
are referred to an official referee for trial, and he has made his report, 
an application to set aside the repoi t and to have the issue romibted for 
re-trial must be by notice of motion, and there is no time expressly 
limited by the Judicature Acts or Rules withki which such motion must 
be mado— Dykev. CanneU,3l W.R. 747. 

(viii.) Ch. Div. "P. J.—Revivor—Leave to Attend —Ord. 50, r. 4.—A person 
who has been served with notice of judgn^nt and has obtained leave to 
attend proceedings may, on plaintiff's dcabl- apply for leave to proseoute 
tbo action. Such application should be 4a^e ex j/arte. — Buratall v. 
Fettroft, 31 W.R. 681. 
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(i.) Ch. Div. P. J .—Security for CosU—Time to Apply for — Ord. 66, r. 2.— 
Held that an application by defendant for seonzity for costs of an action 
broaght by a limited company might be made after reply and notice of 
trial.—Li/cinei/ Iron Ore Col v. Bird, L.R. 23 Ch. D. 358. 

(ii.) Q.B.Div. —Service of Pleadingft—Lunatic Defendant —Business Carried 
on in Nmne of first— Ord. 9, r. —Order 9, r. 6a, does not apply where 

the defenilant is a person of ansnnnd mind .—Fore Street Warehouse Co. 
V. Ihirrant ^ Co.. L.R. 10 Q.B.D. 471; 52 L.J. Q B. 287 ; 48 L.T. 631 ; 
31 W.R. 765. 

(iii.) P. D. A. DiV.~S^«y of Proceedings—Lis alibi pendens .—Where an 
action was pending in a Vice-Admiralty Court and another in the High 
Court between the same parties in respect of a ooUisiun, the plaintiff 
in the one Court being defendant in the other, the Court ordered a stay 
of proceedings in the action in the High Court .—The Peshawur, L.R. 8 
. r.D. 32; 62 L.J. P.D.A. 30; 48 L.T. 796; 31 W.R. 660. 

(iv.) Ch. Div. P. J. —Transfer of Government Stock—Notice in lieu of 
Distringas —5 c. 5, s. 4 — Ord. 46.—Notice in lieu of distringas 

was given under Ord. 46 to tlie Bank of England by a person interested 
in Government Stuck, against the transfer of the stock or payment of 
dividends, and an application was made to the bank, ou behalf of the 
persons in whose names tlie stock stood, that it should be transferred 
and the dividends paid to one of them. On e,v parte motion by the 
party who gave the notice to the bank - Held that the proper order was 
for an interim injunction over the next motion day, the order to be 
served on the legal' owners of the stock.— Re. Blackh'ifs Trusts, 
48 L.T. 776. 

(v.) Q. B. Div.— Tnal — Jury—Leaving Party to move for Judgment — 89 A 
40 Viet, c. 69, 8. 17— Ord. 36, r. 22; Ord. 57a .—A judge who tries an 
action with a jury has power to leave either party to move in the 
Divisional Court for judgment upon the verdict of tho jury.—Bflnsc/mr 
V. Coley, 52 L.J. Q.B. 398; 48 L.T. 533. 

(vi.) C. A. —Trialby Judge—Probate Action —20^21 Yict., c. 77, s. 35— Ord. 
36, r. 26.—A suit in the Probate Court might, befuro the Judi 9 atarB 
Acts, have been tried without a jury and withont the oousent of any 
person, if the heir-at-law did not apply to prevent it, and therefore such 
action is now within Ord. 36, r. 26. Tho fact that an action has beeu 
twice tried before a jury who have disagreed does not preclude a judge 
from ordering a trial without a jury .—Burgoine v. Moordraff, 48 L.T. 
604; 31 W.R. 736. 

(vii.) Ch. Div. C. J.— Irani of Court — Concealment—Order on Person to 
Attend Jurisdiction.—The Court has jurisdiction to summarily order 
the personal attendance before it of any persons who are supposed to be 
in a position to give information sought as to the place of concealment 
of a ward of court.— Rosenberg v. Lmdo, 48 L.T. 478. 

(viii.) C. A.—~Wi«dm;/-»p of Company—Joint Proceedings against Several 
Persons—Affidai'U of Documents .—An official liquidator applied, under 
sec. 165 of Companies Act, 1862, to make a number of gentlemen, 
including E., responsible for acts of misfeasance : Held, that £. was not 
entitled to an order reqiyring the official liquidator to state what part 
of the affidavit filed hf him was intended to be read against E. An 
official liquidator will /hot, in the absence of special circumstances, be 
required to make an afJdavil as to documents in his possession .—Re The 
Mutual Societyi L.R. 22 Ch. D. 714; 48 L.T. 651. 
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Principal and Agent 

(i.) C. A,— Advances hy Broker to Agent — Antecedent Debt — Factors Acts — 
6^6 Viet., 8. S9.—mere oontingept. liability on the part of brokers 
to their undisclosed principals in case of default.by the pnrohaeer of 
goods, does not constitute an antecedent debt due from the brokers to 
the principals, so as to invalidate an advance by the latter to the former 
upon security of bills of lading of goods intrusted to the brokers as 
agents for sale. Such advances are protected tinder 5 & 6 Viot., c. 39.— 
Kidtenbach v. Letvis, 31 W.R. 731. • 

(ii.) H. Ii.— Neglige^ice — Injury caused by Contractfvr. — Defendant em* 
ployed a competent architect and contractor to pull down and re-build 
his house, the contract providing that no deviations were to be made 
therein without the defendant’s written consent, and that the con¬ 
tractor was to be responsible for all dainago to property caused by 
negligence or want of care of himself or his workmen. The workmen 
cut through a party wall so negligently as to cause a neighbouring 
house to fall and thereby to damage plaintiff's house. The workmen had 
no authority to cut into the wall: Held that defendant was liable to 
plaintiff for damages.— Huijlies v. PercieaU 31 W.R. 725. 

Principal and Surety:— 

(iii.) eh- Div.P. J.— Cosureties — Right to Contribution. —H. and A. joined 
as co-sureties for C. in promissory notes to seonro £13,000 for money lent. 
The debt was also secured by policies on C.’s life for £10,000. After¬ 
wards, H., with his father’s ftssisfancejpaid off th^£13,000, and took an 
assignment of the policies, and on C.'s *i1eath suhserinently H.’s 
father received the policy monios. A. having died, H. sought to pi’ove 
against his estate for a share of the £1.3,000: Held tiiat he was 
entitled to contribution from A.’s estato, but tliat he must sot-off against 
his claim the moneys received in respect of the policies.— Atkins v. 
Arcedeckne, 48 L.T. 725. 

(iv.) CL. DiV. V. C. H-— Ri^hi to Benefit of Securities- Further Ad¬ 
vances. —A surety is entitled to have all seenrilies preserved for his 
benefit which were taken by the creditor at the time tif suretyship, or 
Bubseqnently in respect of tho same debt; and where the creditor has 
taken a further security for farther advances to the principal debtor, 
the surety is entitled to the benefit of the original security, and to have 
it transferred to him on his paying off all that remains due of the 
original debt.— ForbeHV. Jackson, 48 L.T. 722. 

Probate 

(v.) P, D. A. Div .—Fjxecution of Will — Aliefti —24 ^ 25 Viet., c. 114, 
s. 1 ; 33 34 Viet:, c. 14, ss. 2, 10.—A will made according to tho forms 

of English law by an alien domiciled abroad at the time of making the 
will and of her death, though her domicile of origin was English : Held 
not eiibitled to probate here.— Bloxani v. Favre, L.B. 8 r.D. 101 ; 52 
L.J. P.D.A. 42. 

Public Health 

¥ 

(vi.) Q. B. Div,— New Street — Conversion into — Evidence—tl ^ 12 Viet., 
e. 63, s. 2; 21 ^ 22 Viet., c. 98, ». 34; 38 ^ 89 Viet, c. 56, «/». 4, 157.— 
Appellant built six cottages upoir a piec^ of garden in a lane 6 ft. wide 
and 250 ft. long, which was admitted to" bo a street within the Public 
Health Acts : Held that the justices were justified in coming to the 
conclusion that the land had been converted into a new street.— Wilhams 
V. Poxoning, 48 L.T. 672. 



II 2 


QUARTERLY DIGEST. 


(i.) Ch. Div. P. J. — Nuisance — Pollution of Stream — Local Authority — 
Injunction —38 ^ 39 Viet., c. 65, «. 21.—Where it is withiD the power 
of a local authority, by its own act, and without recourse to legal pro¬ 
ceedings, to abate a^nnisarfoe, an injunction will bo granted to compel 
the abatement.— Charles v. Finchley Local Board, 52 L.J. Gh. 554; 
48L.T. 569; 31 W.K. 717. 

(ii.) Q. B» Div» ~ Painng Exj>en8en — Recox-ery—Jurisdiction of Justices — 
88 ^ 39 Viet., c. 66, 5. 160.—In a proceeding by an urban authority 
under sec. 150 of i*ublio Health Act, 1875, to recover summarily from 
owners in default expenses incurred in executing works in a street, it is 
not a condition precedent to the jurisdiction of the jnsticosthat there 
shonld be a valid apportionment.—v. Recorder of Sheffield, 52 
L.J. M.C. 78; 31 W.R. 704. 

(iii.) Q. B. Di7.— Pavwg Expenses — Street —38 ^ 39 Viet., c. 65, ss. 4, 
, 150.—Summai’y proceedings liaving been taken by an urban authority 

to recover under sro. 150 of Public Health Act, 1875, the expenses of 
sewering and paving a road in ll\e district, which was not a highway 
repairable by the inhabitants at large : Held that it was a question of 
faot for the Justioes to determine whether or not the road was a street 
within that section; and that they wore not bound to find as a matter 
of law that it was a street by the terms of the definition in sec. 4.— 
Jilaxide V. Baildon fjocal Board, L.R. 10 Q.B.D. 394. 

Railway^ 

(iv.) Q. B. Div.- -Carrier—Special Condition — Lien—Refusal to accept 
goods. —Pluiutifl sent goods by defendants’ railway to consignee's address, 
and signed a consignment note containing a condition that all goods 
delivered to the defendant ootupauy would be received and held subject 
to a general lien for money due to them, whether for carriage of the 
goods or other charges: Held that the lien continued so lung as the 
company held the goods, and was not affected by a refusal of the con- 
signeo to accept the goods.— Westfeld v. Qreat Western Railway Company, 
62 L.J, Q.B. 276. 

(v.) C. A .— Compulsox'y Pti/rchase -Sale of Superjltunis Land — Mines—Right 
to Support. —Decision of Q. B. Div. (see ii., p. 76) reversed.— Pountney 
V. Clayton,2l W.R. 664. 

(vi.) Q. B. Div.— Raihvay Commissioners—.Turisdiction — Agx'eement to Refer 
86 <5?" 37 Viet., c. 48, 8. 8.—A railway company’s special Act confirmed a 
provisional agritement which was set ont in the schedule to the Act, and 
which contained a provision requiring all differences to be referred to 
ai'bitrution: Held that this was nut a provision of any general or special 
Act within sec. 8 of 36 A 37 Tict., c. 48, so as to give the Railway Com¬ 
missioners jurisdiction.— Great Western Radxvay Company v. Hulesoxven 
Railwaxj Compuxiy, 52 L.J. Q.B. 473; Halesoxoen Railway Company v. 
Great Western Railway Coxnpany, 48 L.T. 710. 

Revenue 

(vii.) C. A .—Income Tax—English Company carryixig on Bxisiness Abroad — 
Debenture Bonds —6 ^ 6 Viet., c. 100, Sch. D.,r. 4, ss. 102,169.—An 
English company carrying on business abroad claimed to deduct from 
the sum assessed to inoo’fie-tHX the amount of interest paid by it to 
foreign holdei-s of its dc4>enture bonds : Held that the company was not 
entitled to the deduoticfi claimed.— Alexandria Wateru^rhs Company y. 
Musgrave, 62 L.J. Q.B. 349. 
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(i.) Ch. Div. C» J. — Legacy Duty — Anglo.Chineee Domicil, —A native 
of this noantry cannot acqaire by residence in China a new domioil, so 
as to exempt his personal estate on his death from the payment of legacy 
duty.— Re Tooto/’s Jh'usts, 48 L.T. 816»j 31 W.E. 653. 

(ii.) Q, B Div. — probate Duty — Pa/rtnership Assets — Realty. —Shares of 
partners in realty forming part of the partnership property must be 
regarded as personal estate for the purposes of pi'obate duty, in the 
absence of any agreement between the partners to the contrary.— 
Attorney.General v. Hubbuck, L.R. 10 Q.B.D.*488; 62 L.J. Q.B. 464; 
48 L.T. 608. 


Scotland, Law of 

(Hi.) H. L. — Railway IVorls —/n.jitry to bands — Fcu-Contract — Con¬ 

struction— Railways Clauses (S.) Art, 1845, s. 6.—A. obtained a 
feu.conti’act in 1872 to a building lot on au estate; and the oon> 
tract incorporated a plan showing the whole estate divided into 
lots with streets laid oat;* and the lots wore disponed together 

with free ish and ontry thereto by the streets laid down in the 

plan, hut in so far only as tho sumo might be opened and not 
altered in virtue of a power reserved to the superior to vary and 
alter such streets or roads, so far as regarded ground not already 

feued. A railway company gave the superior statutory notice of 

their intention to take a part of the eststo ; and in 1877 execated 
the works, and cut off all access for carriagw by one of the priu. 
cipal streets marked on the plan. Nope of A.’s land was taken : 
Held that he was not entitled to compensation nndor sec. 6 of 
Radways Clauses (Scotland) Act, 1845.— Fleming v. Newport Rail. Co., 
L.H. 8 App. 265. 


Settlement 

(iv.) Ch.. Div. K. J.— Money Expended by Trustee in Restoring Mansion 
Honse- -l{t<jht to he Recouped. —The mansion house, on a settled estate 
was destroyed by Qre, and tho sole ni^ting triisUses expended JC2,0(KJ in 
addition to the insurance moneys in rostoring the honso. Ou the poll lion 
of his personal represontative asking that tho £2,000 might be luised by 
mortgage of tho estate and repaid : Held that tbo Court had no power 
to do BO, but, as it appeared that the expenditure had been beneficial, 
the Court ordered a sum in court, arising out of the sale of part of the 
estate to be applied in recouping the £2,000, so fur as it would extend. 
—Jesse V. Lloyd, 48 L.T. 650. 

(v.) C. A.~ Portions Charged on Land in Ireland ■ Rate of Interest. —By a 
marriage settioment a term of years in property in Ireland was vested 
in trustees upon trust, by mortgage, or out of rents and profits to raise 
£15,000 to be divided among the children of the marriage, ns 1). should 
appoint. I). appointed tho whole £15,000 among the children apjiortion- 
ing £4,000 to his daughter to be raised at a specified time, and to bear 
interest in the meantime at the rate of 5 per cent, per annum. The 
trustees were unable to raise the £4,000 b^ mortgage, and brought an 
action for execution of the trusts: Held that D. ha<l no right to fix the 
rate of interest, hnt that as tl^e property was in Ireland, 5 per cent, 
was the proper rate to be fixed by the Court, and that the trustees had 
a right to receive the rents and profits, first for payment of interest, 
and secondly in reduction of capital.— JiaUour v. Cooper, 62 L.J. Ch. 495 ; 
48 L.T. 323 j 31 W.E. 669. 
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(i.) Ch. Div. K. J,— Settled Land Act, 1882, «. 88 — Trustee for VwpoMS 
of Act — Solicitor of Tenant for Life. —The solicitor of the teuant for life 
is not a proper person to be appointed trustee of settled land for the 
purposes of the Settled L^nd Act, so as to enable a sale to be raade by 
the tenant for lifer—J2e Walker's Trusts, 48 L.T. 632 j 31 W.B. 716. 

(ii.) Ch. Div. K. J.— Settled Land Act, 1882, ss. 38, 69— Infant—Share 
in Partnershvp Land. —The interest of an infant as one of the next.of* 
kin in land which had belonged to a partnership of which his father was 
a member and *haB been retained tn specie by the administrator, is 
settled land within sec. 59 of Settled Land Act, 1882, so that the Court 
can appoint trnstoes under sec. 36 to exercise the powers conferred by 
the Act.—Be Wells, 31 W.R. 764. 

(Hi.) Ch, Div. P. J.— Settled Land Act, — Conflict between Settlement 
and Act^Powers of Sale and Leasing. - Upon a sammons taken out under 
sec. 56, sub.sec. 3 of Settled Land Act, 1882, the tenant in tail in pos¬ 
session being an infant, and not impeachable with waste : Held that the 
proceeds of sale of timber were applicable under the settlement; that 
the income of the estates was to 60 applied according to the settlement; 
that the power of sale was exercisable by the trustees with the consent 
of the guardians of the infant, save where selling the euiface apart from 
the minerals under the power contained in 25 & 26 Yicb., c. 108; that 
the power of leasing was exercisable by the guardians with the concur- 
rence of the trustees; and that the rents under mining leases were 
applicable as income of the settled estates.— Ke Duke of Newcastle's 
Settled mates', 48 L.1’. 779 ; 31 W.R. 782. 

Ship 

(iv.) Q. B. Div.— Bill of Ladin<f — Cluirier~Purty — Cesser (Hause-^Demur. 
rage.— A bill of lading made the contents deliverable to S. or his assigns 
he or they paying freight for the goods (and all other conditions) as per 
chai'tor-pai'ty. The charter-party contained a clause by which the 
charterers’ responsibility ceased us soon as the cargo was on board, and 
a provision as to demurrage. The shipowner sued the chartei'ers, who 
were assiguees of the bill of lading and owners of and receivers of partof 
the cargo, for demurrage for detention at port of discharge: Held that 
they were liable.— QulUchsen v. Stewart, 31 W.R. 746. 

(v.) C. A. — Bill of Lading - Perils of Sea —CoWiston.--Acollision between 
two vessels brought about by tlie negligence of either of them, withoat 
the waves or wind or difficulty of navigation contributing, is not a 
peril of the sea within the terms of that exception in a bill of lading.- - 
Woodley v. Mitchell, L.E. 11 Q.13.D, 47 ; 62 L.J. Q.B. 325 ; 48 L.T. 699; 
31 W.R. 661. 

(vi.) C. A-— Chaiter-partg—Authonty of Master tohind Ownersby.—Am&ater 
has no anthority to bind his owners by writing forward to a broker in a 
foreign port, prior to tbu ship’s arrival, authorising the broker to 
charter his ship. - The Funny, The Mathilda, 48 L.T. 771. 

(vii.) Q. B. Div.— Chcfi-ter.purtii- Deniunage. A chartor.party provided 
that a ship should load a oargo and being loaded proceed to S. 
or as near thereto as she could safely get at all times of tide and 
always afloat: Held that demurrage became payable on the basis of the 
ship’s voyage having ended on her arrival at the nearest place to S. 
that she could reach with her full cargo in the then state of the tides.— 
Horsley v. Price, 31 W.R. 786. 
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(»•) C. A. Charlcr-parUj ^'Demu.rrage—Vront Preventing Loa<iing .—The 
provision as to dernarra^e in a charter .party contained an exception 
in caee of hands strikinf^ work or frosts or floods or any other 
unavoidable aooidents preventing loading ; in whioh case owners to 
have the option of employing the steamer ii) some short voyage trade, 
until receipt of written notice from charterer that they are ready to 
resume employment *' : Held that the exception in the charter-party 
did not apply where delay in supplying cargo occurred after the 
loading had begun.— Coverdale v. Grant, 48 L.T. 701, 

(ii.) P. 0,—Charte^'.partij ■ -Demunuge—Prompt Despatch .—A charter-party 
provided that a ship was to load a cargo of coals, taking her turn with 
other steamers, and to receive prompt despatch in loading. The ship 
was loaded in her turn, but was delayed by reason of an insufficient 
supply of coal: Held that the charterers were responsible for the 
delay.—fcViToft v. Lord, 52 L.J. P.C. 23; 48 L.T. 642. 

(iii.) Q, B. Biv. Charter-party —C?e?i.erai Average—by Jettison—Deck 
Cargo .—It was stipulated in a charter-party that the ship should be 
provided with a dock cargo, if«reqitired, at full freight, but at merchant’s 
risk: ff&id that the words "at merchant's risk” excluded any right on 
the part of the charterers to general average contribution from thp 
shipowners iu respect of deck cargo shipped by the charterers and 
jettisoned --Burton v. English, L.B. 10 Q.B.D. 426 ; 62 L J. Q.B. 386 ; 
48 L.T. 730 j 31 W.K. 666. 

(iv.) C. A. —Collision —Both ships to hlatne—Compulsory Pilotage—Limitation 
of hiahdifij--l7 .S' c. 104, s. 388; 25 4^26 Pint., a. 63, ». 54.— 

Section 5i of Merchant Shipping Act Amendment Act, 1862, docs not 
a[}ply to a case where two ships are to blame for a oollision, and where 
the owners of one aro relieved from liability under section 388 of Mer¬ 
chant Shipping Act, 1854, on the ground of compulsory pilotage; but 
the owners of the ship so relieved are only entitled to be paid a moiety 
of the damage caused to their ship. -The Hector, 52 L.J. F.D.A. 61. 

(v.) D.A. Div. -Collisiofv *Connte)--claiut — Had —24 Firt., r. 10,.s'. 34. 
The power of the Admiralty Division under sec. 34 of Admiralty 
Court Act, 1861, to order au action to be stayed until bail has been 
given to answer a cross-action ami connter-claim does not extend to 
making au absolute order to give bail .—The Alej;andor, 48 L.T. 797. 

(vi.) C. A. —ColLsion—Damages— Wages — Priority .—Decision of P. D. A. 
Div. (see i., p-48) affirmed. -The Elin, 52 L.J. P.D.A. 65; 31 W.R. 
736. 

(vii.) P. D. A. Div. - Collision -Fishing Boat -Measure of Damages. Held 
that in estimating the damages for running down a fishing-boat, whereby 
she was prevented for some time from continuing her fishiugoperations, 
it was proper, in assessing damages, to consider the value of the tish 
caught by other boats during her absence. The Kisoluin, L.K. 8 P.D. 
109; 62 L.J. P.D.A. 46; 31 W.Jl. 657. 

(viii.) P, D. A. Div.— Collision — P'og. — In a douse fog a steamer heard the 
whistle of another steamer in close pruxitnity,and tberenpon the engines 
were slowed, but not stopped and reversed, and a collision eusaed: 
Held an infringeineuc of art. 18 of Kogalaliuns for Preventing Collisions 
at Sea.—r/w Kirby Hall, L.E. 8 P.D. 71; 52 L.J. P.D.A. 81; 48 L.T. 
797} 31 W.H. 658. 

(ix.) P. D. A. Div. — Collision — Laumch. —Persons iu charge of a launch 
are bound to take the utmost precautions to avoid injury to passing 
vessels.— The George Roper, L.R. 8 P.D. Il9. 
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(i.) P. D. A. Div.— Collision — Limitation of Liability. —In an action by 
shipowners to lioiit their liability in respect of a oollisioa, where it 
appeared that the master, who was on board, was part owner, and the 
collision occurred without j/he negligence or privity of the other owners : 
Jidd that they were entitled to have their liability limited with a reser. 
vation of any right of action there might bo against the master for 
negligence.— Tlie Cricket, The Endeavour, 48 L.T. 635. 

(ii.) P. D. A.Div.— Collision — Thames Rules, No. 23.—The steamship S. 
left S. W. India pocks nearly opposite the curve of Blackwall point, and 
proceeded down stream at easy speed against flood tide. As she was 
about to round the point she saw the steamship M.in Biigsby Reach pre. 
paring to round the point, and she stopped and reversed her engines, 
but a collision took place : Held that rule 23 of Thames Rules did not 
apply to the 8. under tho circumstances.— The Margaret, L.E. 8 P.D. 126. 

(iii.) C. A.— Foreign Ship — Wages Action—Jw'isdir.tion. —Decision of 
P. D. A Div (see iv., p. 78) affirmed. — The LeonXIII., L.R. 8 P.D. 121; 
62 L.J. P.D.A. 58; 48 L.T. 770. 

(iv.) Q. B. Div.— Oe^ierid Average —Port of Refuge — Expensesnf Warehouse, 
vng and lieloadtng.-^^WhoTi a vessol goes into a port of refuge in conse. 

, quence of an injury, wliether or not tho injury bo the subject of general 

or particular average, the expouses of warehousing and reloading goods 
unloaded to enable the injury to be repaired, aucl pilotage and other 
charges on leaving the port, are the subject of general average.— Svendsen 
V. Wallace, 62 L. J. Q B. 397 ; 48 L.T.‘795. 

(v.) Q. B, Div.—c/fttri»oui* Aufhorify — Sunken Wreck — Duty to Remove. — 
By a local Act, the harbour of B. was vested in defendants, and juris- 
diciiou was conferred on them over tho P. harbour, for the purpose of 
maintaining, rogulatiug, and buoying it, but such powers were not to 
confer on them the right to levy dues beyond the limits of B. harbour; 
and by a subsequent Act, one-half of certain light dues payable by ships 
on entering or leaving P. harbour, was to be paid to dofondants, to be 
employed by them in maintaining the harbour: Held that tliey wei'O 
under an obligation to remove a wreck from 1*. harbour, and t6 mark its 
position by buoys.— Dormant v. Furness Rad. Co., 62 L J. Q.B. 331. 

(vi.) Q. B. Div.— l/inhility fir Freight —Jndor.-sce of Billof Lading —18 ^ 19 
Vict., c. Ill, S. 1. - Tlie shipper of goods indorsed tho bill of lading in 
blank, and delivered it to defeiu’ants by way of security for money 
advrncod to them. Tho goods, upon arrival at port of destination, were 
sold for an atrmunt insuflieient to pay tho freight: Held that defendants 
wore not liable for freight under sec. 1 of Bills of Lading Act, in an 
action by tin* shipowner.— Burdick v. Sowell, L.Il. 10 Q.B.D. 363; 
62 L.J. Q.13. 428; 48 L.T. 705 ; 31 VY.H. 796. 

(vii.) Q. B. Div.— Marine Insurance — Seizure. —By a policy on a vessel 
the owners warranted her free from capture and seizure. She was 
forcibly taken possession of for the purpose of plundering the Cargo, 
and ill consequmico became a constructive total loss: Held that the loss 
was a lose by seizure within tho meaning of the warranty.— Johnston 

V. Hoga, L.R. 10 Q.B.D. 432; 62 L.J. Q.B. 343 ; 48 L.T. 435; 31 

W. R, 768. 

(viii.) P. D- A Div.— Mbrtija'jce — MaUidal Men — Costs —Prioritt/.—Where a 
mortgagee brings an action to realise his security, and material men 
with a common.law possessory lieu on tho ship iutervonc, and the ship is 
sold by order of the Court, and the proceeds are only suifioient to satisfy 
the claims of the material men, the mortgagee is entitled to be paid his 
taxed costs up to date of sale, out of the proceeds, in priority to the 
material men.— The iSaer&ro, 52 L.J. P.D.A. 28; 48 L.T. 767« 
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(i.) P. D. A. Div .—SalvatfB — Amount of Award. —In a soit to recover 
salvage award in respeot of servioes rendered in towing a large eteam- 
ship ofiE a rook in the Red Sea. and into safety, tl\6 Court awarded 
£6,000 on a value of £62,000.—T/t« Jjancastery L.R. 8 P.D. 66; 
48L.T. 679j 31 W.R. 612. • 

(ii.) P, D. A. DiV>— Salvage — Derelict—A mount of Award .—Whore a barque 
which had boon abandoned by her owners in th^ North Sea was navi* 
gated by some of the salvors into the Knglish Channel off Dungenoss 
and thenoe towed into safety by a steamship, the# Court award to the 
salvors one-half of the property salved.—T/iy LivietUi, L.R. 8 P.D. 24} 
48 L.T. 799} 31 W.R. 643. 

(iii.) P, D. A. Div.— Salvnpe—Derrlici—Default Action ,—In a salvage 
action in which no appeai’ance has been entered, it was alleged that the 
ship and cargo were daily deteriorating in value: the Conrt, on motion 
before decree, ordered an appraisement and sale.— The Anna Helena, 
48 L.T. 681. 

(iv.) C. A. — Salvage—Life Salvage — Special Agreement.—The R. being in 
distress a written agreement was entered into between the captains of 
the B. and of the M. that the M. should stay by the R. until she was in 
a safe position to get to port. The H. sunk and the captain and crew 
of the R. were saved by the M., but no propei’ty was saved: Held that 
the 1\1. could nob recover salvage either under the agreement or under 
the law of the Admiralty Division.— The Rempor, L.R. 8 P.D. 115 ; 
52 L.J. P.D.A. 49 ; 31 W.R. 640. • 

(v.) P. C .—Suit for Wages — Vice-Adfitiralty JiirisdiHion—Merchant Shipping 
Act, 1851, .s. 189. -A suit was brought by six seamen in the Vico- 
Admiralty Court, wherein the Judge found that the total amount of 
£203 19s. 8d. was due to them partly for wages and partly for wrongful 
dismissal: Held that by virtue of acc. 15 of Order in Council of 2 Will. IV., 
ai.d of SCO. 189 of Merchant Shipping Act, 1854, the Judge was wrong 
in dismissing the suit for want of jurisdiction on the ground that the 
amount due to each seaman was less than £50 .—Philtips v. Highland 
Rail. Co., L.R. 8 App. 329. 


Solicitor:— 

(vi.) Ch. Div. P. J. — hill of Cost-'—Signature and Deliverg —6^7 Viet,, 
c. 73, s. 37 .- -A bill of coats for professional work in part by one firm of 
solicitors and in part by another hrm who have succeded to the practice 
of thefirst firm is snthciontly signed and dolivered so os to enable the new 
firm to sue for and recover the whole costs, if it is delivered together 
with a letter referring to it signed by the now firm.— Penley v. 
Austruther, 62 L.J. Ch. 367; 48 L.T. 664. 

(vii.) Cll. Div. P. J. —Lien, for Costs—AdminisVraiion Action. —Solicitors 
who have acted for all parties in an administration action, and who, 
daring the action, cease to act for any of the parties, have not such a 
lien for costs as will enable them to refuse to give up documents required 
for the purpose of carrying on the action.— Bowhton v. Boughton, L.R. 
23 Ch. D. 169} 48 L.T. 413} 31 W.R. 617. 

(viii.) C. H.- -Lten for Costs—Action for 8eainen*s Wages —Camprnmise.-- An 
order will not be made upon a defendant to pay plaintiff's solicitors the 
costs of an ootion for seamen’s wages which lias been settled by the 
parties without the intervention of the solicitor, unless he can establish 
collusion to deprive him of his costs.— The 62 L.J. P.D.A. 63. 
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(i.) Ch* Div. V. C. B. — Misrepresentation—Liability of Utoecutor. A 
Bolicitor who negotiated a mortgage for plaintiff made a miBrepresenta* 
tion to him as to the vatuo of the property : Held that plaintiff coaid not, 
after the soHoitor’s death, make a claim,against his executors for the 
amount of the money advanced on the mortgt^e in consequence of the 
misrepresentation.—Foim^ v. WalUv^/ord, 48 L.T. 756. 

(ii.) Q. B. Div.’— Privilege from Arrest — Attachment for Contempt, — A 
solicitor who has been retained to defend a person charged with a 
criminal ofEenoa at the preliminary enquiry held under 11 & 12 Viet., 
c. 42, is not privileged from arrest under a writ of attachment for 
contempt, while returning from the Court at which the preliminary in¬ 
quiry is being held.— Re Freston, 31 W.R. 581. 

(iii.) "H.. -Unqualified Person—Proceedingsin Probate Court—Penalty—23 
^24 Viet, c. 127, «. 26.—Law stationers were in the habit, at the 
request of solicitors, of leaving the doouments necessary for obtaining 
probates at the Probate Registry, and calling again for them and taking 
the grant of probate. They charged the solicitors only a messenger’s 
fee for the time occupied in attending at the Registry: Held that they 
were not liable to the penalty imposed by sec. 26 of 23 & 24 Viot., c. 127- 
—Law Society y. Waterloio, 31 W.R. 754. 

Telegraph 

(iv.) Q. B* Div* — Compensation for Monopoly -Award---Further Claim - 
Si 32 Vict.j c. 110, 8. 9.—An ai’bitrator awarded a lump sum to a 
railway company as compensation under sec. 9, snb-sec. 6, of Telegraph 
Act, 1868, but made no allusion in his award to any yearly rent under 
danse H. of that snb-section : ifeld that the company was precluded 
from any further compensation for extra poles or wires which the Post* 
masber.Gonerul might m future require to be erected on the railway.— 
Regina v. Metropolitan Rail. Co., 48 L.T. 367. 

Vendor and Purchaser: -• 

(v.) Ch. Div. V. C. B. — AgreemniU for Sale—Inconsistent Conveyance — 
Fnseincut. —An agreement for sale provided that vendor should have a 
right of aocosB to the slopes of the purchasers’ intended railway. By the 
conveyance, which was a statutory deed poll, the vendor granted the 
lands together with all waysnnd other rights and easements, and the right 
of access was not mentioned : Held that the right of access was gone. — 
2'eeboy V, Mancliestii', Sheffield ^ Lincolnshire Rail. Co., 48 L.T. 808; 
31 W.R. 739. 

(vi.) Q. B. Div.“- Deposit F>n‘/eiture for Non-Oo)nplction — Payment in 
fraud of Cret'itors—Right to follow Money. —A bankrupt having 
fraudulently disposed of his goods opened an account at a bank with 
the proceeds, and having made a contract for the purchase of land in an 
assumed name paid a deposit to the anotionoer by a cheque drawn on 
the bank. The vendor and auctioneer had no notice of the bankruptcy: 
Held that the,bankrupt’s trustee could not recover the deposit from the 
auotioueer, so as to prevent its forfeiture on noo*completion of the 
contract. -Collins v. Stimson, L.R. 11 Q.B.D. 142; 52 L.J. Q.B. 440 ; 46 
L.T. 828. 

(vii.) Ch, Div. F. J. - Objection to Title—Possession by Purcluisei' —TVau'er. 
— A purchaser who enters into possession of property immediately after 
signing the contract, whore there is no agreement for possession being 
given before completion, and who oontinnes in possession after the 
existence of certair objections to title, irremovable by vendor, have 
been brought to his notice, and pays part of the purchase-money and 
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exeroiees aots of ownerehip, will be adsumed to have waived the 
objections to the title. —Re Qloag ^ Millert L.B. 23 Ch. D. 320; 
48 L.T. 629 ; 81 W.R. 601. 

(i.) Ch,. Div. P. J.— Sale — Leave to Bid — l^idueiary Relation — Solicitor ^ 
CUent .—In a creditor’s administration action aj^ainat an executor a life 
interest forming poi't of the estate was direoted to be sold, and 0., the 
solicitor to the executor, obtained leave to bid.* After an abortive 
auction the Interest was sold to C. by private contract: Held that the 
sale could not be set aside by reason of the nofk-disclosnre by C. of 
circumstances affootini^ the value of the life interest. The trustee of an 
estate in bankruptcy had a larcfe claim against an insolvent estate ; and 
before the claim was admitted he joined in the purchase of assets of the 
latter estate : Held that the sale could not be set aside .—lioswell v, 
Coaks, L.K. 23 Ch.U. 302; 52 L..T. Ch. 465; 31 W.R. 540. 

(ii.) Ch. Div. P. J. — Title—Contract by Trustees—Breach 0 / Trust .— 
Trustees of a will whiob contained no power to invest in realty, invested 
trnst funds in the purchase of real estate : Held tlint, by the cononr. 
rence of one boueficiary, the trustees could make a ^ood title on the 
sale of this property, but that the purchasers wore entitled to see the 
purolia8e*money invested in a manner authorised by the will.— Patteny. 
Guardians of Edmonton, 31 W.Jl. 7H5. 

(iii ) Ch. Div. P. J. — Unstamped Title Deeds .—Where an unstamped deed 
was a conveyance of the legal estate, and the vendors offered to proonre 
the concurrence in the conveyance to the purchasers of the conveying 
parties to the unstamped deed : Hold that the puJchascrs oonld nut 
require the deed to bo stamped at vendor’s expanse .—lie Birkheck. Free¬ 
hold Land Society, 31 W.R. 716. 

Voluntary Gift: — 

(iv.) Ch. Div. P. B—.4 ctunl and Coiustrurtive Delivery—Tntention ta Give. 
- A clear intention on the part of the donor to give, acted npon by tlie 
donee, constitutes a valid gift infer vivos without actual delivery.— 
Dunbij V. Tucker, 31 W.R. 578. • 

Water; - 

(v.) Ch. Div. P» B.— Riparian Proprietor— Diversion of Stream —Damage .— 
He/d that a riparian proprietor could not maintain an action to restrain 
a neighbouring riparian proprietor from granting a license to another 
person to nse the water of the stream, where uu damage could be shown 
to arise from such user .—Kensit v. Great Eastern Hail. Co., 48 L.T. 784; 
31 W.R. 603. 

(vi.) O. A«— Ri 2 )arian Proprietor—Power to Grant Riparian Rights .—A 
riparian owner by deed grunted to doferidants, owners of a mill at a 
distance from a river, the right to lay pipes through his land to the 
river. In an action by anotVier riparian owner against defendants for 
taking water out of liio river and returning it diminished and deteriorated : 
Held that plaintiff was entitled to succeed .—Oniierod v. Todmorden Afill 
Co., 52 L.J. Q.R. 445 ; 31 W.R. 759. 

(vii.) Ch. Div. P. J .— Waterworks Company — Costs of providing Meter — 
26 ^ 27 Viet., c. 93, m. 14. -By its spcc;ial Act which incorporated the 
Waterworks Clauses Acts, 1847 and 1863, a water company was authorised 
to receive payment by measure and not by rate for water supplied to 
fixed baths in private houses: //c'M that a ounsumor taking water for 
a fixed bath in his honse was bound at his own expense to measure the 
water so nsed by some automatic and self-registering meter, or in some 
equally accurate way, and to record the atlonnt from time to time 
taken .—Sheffield Waterworke Co. v. Bingham, 48 L.T. 604. 

1—2 
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(i.) Q. B. Div. — Wat»'worlts Cowpany— Rates—Mode of Calculating .— 
Under the 6. Waterworks Act, the B. Corporation are entitled to charge 
water rates proportionate to the “ annnal rents of the honaes supplied : 
Held that in calculating what was the annnal rent of certain houses let 
to weekly tenants, the owner of which was rated to the poor rate and 
water rate, the owner was entitled to a dedaotion for the actual amount 
of poor, borough, street, and water rates paid by him, and also to a 
deduction on account of the probable loss to him by the occasional 
absence of tene/nte.— Smith v. Mayor of Birmingham, 31 W.R. 788. 


Will 


(ii.) Ch. Div. P. J.— Annuity — Insu£icient Income—Tnterefit of Tenant for 
Life. —Testatrix bequeathed certain annuities, and subject thereto she 
gave her residuary estate to A. for life with remainder over. The estate 
was insufiioient to satisfy the annuities, but if Government annuities 
were purchased out of the corpus, there would be a small surplus lefc : 
Held that the income must bo applied, so far as it would extend, in 
paying the annuities, and recourse liad from time to time tu tho capital 
to Trmko up the defioiency.—IKa^itsr v. Martineau, 52 L.J. Ch. 552; 
31 W.R. 703. 

(iii.) P. D. A> Div.— Attestation Clause — Revocation in. — Words of revo- 
catiim ooiitained in an attestation clause do not form part of the will, 
and have no oporalive effect.-- -In the goods of Atl-inson, 31 W.ll. 660. 

(iv.) Ch. Div- J. -Conslruciion — Beyuesl to A. and the Heirs of 
Body. —Testator b^iquoathod to A. and the heirs of his body in equal 
proportions tho interest of his residuary personalty, and if A. shouM die 
during S.’s life without leaving heirs of hie body, he gave tho interest 
of the residuary personalty to S. for life, with remainder over; Held 
that A. took an absolute interest in the residue.—ite Barker’s Trusts, 
52 L.J. Ch. 665 ; 48 L.T. 573. 

<v.) Ch. Div. V. C. B.- Consiructfon Charge of Testamenim'y Expenses 
un Realty—Costs of Rrobate ArUmi. —Testatrix charged her real estate in 
exoneration of her personalty with testamentary expenses : Held that 
tho costs of an action disputing the will in the Probate Division, which 
was compromised, were testamentary expenses.— Brotvn v. liurdeti, 
48 L.T. 763. 

(vi.) Ch. Div. K. J.- Construction - Coilicil — Confirmation—Implied Revo- 
cation of Inter}neduite Codicil. -Vestatov made a codicil to his will in 
1878. lie made a second codicil giving a apocifio devise, and in other 
respects confirming his will, and bo made a third codicil giving a 
pecuniary legacy, and which concluded : “ In all other respects I confirm 
my said will except as altered by a certain codicil made in 1878 *’: Held 
that there was uo sutheient intention shown to revoke tho devise in the 
second codicil.— Follett v. Pettman, L.U. 23 Ch. D. 337 j 62 L.J. Ch. 621; 
31 W.R. 779. 

(vii.) Ch. Div. P. J.—Construction—Contingent Gift—Mired Fund-Inter¬ 
mediate Rents. —Whero it appears on the face of the will that a testator 
has mixed up his' real and personal property into one mass, the inter, 
mediate rents arising from the realty are to go as if they were income 
from personalty.— litlL'ams v. Murrell, L.R. 23 Ch. D. 360 ; 48 L.T. 661; 
81 W.R. 605. 

(viii.) Ch. Div. P. J. — ConsiriiHion^Defeasance — Uncertainty.—A oonditiou 
attached to a bequest of beirlooms to go with a title that no person 
should acquire an absolute interest till twenty.one years after the death 
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of all persons alive at testator’s death who shoald attain the title: Held 
void for uncertainty .—Viecowit Exmoutk v. Praed, L.B. 23 Ch. D. 158; 
52 L. J. Ch. 420; 48 L.T. 422 ; 31 W. B. 645. 

(i.) Ch.Biv.V. C. B. — ConstmcUon — Qi^ to B*., the Wife of A.—Divorce. 
—Testator bequeathed an annnity on the death of his son A. leaving' 
his wife B. surviving him, to 6., so long as sl^ continued unmarried. 
Subsequently to the date of the will A. obtained a divorce on the 
ground of B.’s adultery. B. survived A. and had not re-married : Held 
that she was entitled to the annuity .—Know Wells, 48 L.T. 655 ; 81 

W.R. 659. 

(ii.) Ch. Div. V. C. B .— Construction—Gift to Class-^Perind for Ascer^ 
tainiag .—Testator gave bis property to trustees on trust to pay certain 
annaities to his wife and children; and from and after the determination 
of the estates and interests thereinbefore given, upon trust to divide 
the property amongst the whole of his grandchildren in equal shares 
per capita at twenty-oue or marriage : Held that no distribution could 
take place till after the death of all the annuitants, and that all grand- 
children then existing would be entitled to share .—Hiscoe v. Waite, 
48 L.T. 510. 

(iii.) Ch. Div. J .—Constintction -Gift to Class - Personalty — Heirs — 

Surviving.' -Bequest of personalty in remainder after life interests upon 
trust for sale and division among the surviviug sisters or sister of A. 
or their heirs: Held that heirs meant next-of-kin. and surviving meant 
surviving testator .—Stannard v. Burl, 52 L.J. Ch. 855; 48 L.T. 660. 

(iv.) C. A..--Conniruciion—Pesiduarx! Gift of Personalty — Lajised Realty .— 
Testatrix gave to C. all her personal property except a certain wharf 
which she gave to other persons charged with certain debts and annuities. 
'J'he gift of the wharf failed for romoteoees: that it fell into the 

residue and went to C .—Blight v. Hartnoll, L.R. 23 Ch. D. 218; 48 L.T. 
643; 31 W.E. 536. 

(v.) Ch. DiV-V C* B.— Coiisti^irtinn- Undisposed of Itesiduo.--Tosiiitrix, 
who died without leaving any next-of.kin or heir-at-law, gave all her 
property to A. and B., on trust to pay debts and legacies, and she gave 
the balance to A. and B. equally, and appointed them her executors. 
By a codicil she revoked the gifts to A. and U. and gave tliem instead 
£500 each. At her death part of her personal estate x’emained undisposed 
of: Held that A. and B. were not entitled to this, but that it went to 
the Crowu .—Re Hudson's Trusts, 48 L.T. 562; 31 W.B. 778. 
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ADDENDA. 


(Cases x-e^urbeu uui^ lu buu uo/w Times Reports&nd Weekly Reporter for Jaly 28th.) 


Bankruptcy 

(i.) C. A. — Composition—Mistake in Debtor’s Statement—Action by Creditor. 
—A debtor in his statement of affairs, stated P.’s debt as £17 in mistake 
for £17 158. The creditors, vrith the exception of P. resolved to accept 
u oomposii/ion; and P. sabsequeutlj brought an action against the 
debtor fur the amount of his debt: fJc^d that the action was maintain* 
able, and should not be stayed.— Ex parte Englehart, Re RngUhartt 
31 W.R. 802. 

(ii.) C. J. B.— Liquidation—Discovery ^Bankruptcy Act, 1869, s. 96.—The 
Court of Jlankruptoy has jurisdiction to order the examination for the 
purposes of discovery of a person not a party to the liquidation proceed¬ 
ings who has had transactions with the liquidating debtor.— Ex 2 >arte 
Eckersleif, fie Lmvtas, 48 L.T. 832. 

Bill of Sale:— ^ 

(iii.) Ch. Div, C. J.—iJo/e of hitei-ost—Statement of ~4-o ^ 46 Viet., c. 43, 
B. 9.—It is not necessary in order to comply with section 9 of Bills of 
Sale Act Amendment Act, 1882, to state the rate of interest payable, 
if the amount payable nndor the bill in stated.— Wilson v. Kirkwood, 
48 L.T. 821. 

Highway:— 

(iv.) Q. B. Div.— Dissolution of Highway District — Continued Existence of 
Boaird—26 ^ 26 Viet., c. 61, ss. 11, 39.—Where a highway district has 
been dissolved, the highway Board still exists for the purpose of pre¬ 
paring its accounts, and collecting and paying its debts.—-i2e<;ma v. Essex 
Justices, 31 W.R. 813. 

(v.) Q. B. Div- Negliiienca—Action against Surveyors for—Limitation — 
b 4^6 Will. IV., c. 60, s. 109-6 ^ 6 Viet, c. 97, 3. 5—38 ^ 39 Viet, 
c. 56, s. 144.---H'eid that an action against a corporation, which bad been 
constituted by a local Act surveyors of highways within a certain district, 
fur having nogUgently left unguarded a hole into which plaintiff drove, 
whioh was commenced more than three and loss than six months after 
cause of action accrued, was too late.— Burton v. Mayor of Salford, 
31 W.R. 815. 

Lands Clauses Act 

(vi.) Ch. Div* V» C. B*— Compulsory Sale—Charity School Lands — 
Municipal Corpoixttion Lands -Consent of Chanty Commissioners —16 
^ 17 Viet, c. 137, s. ^2; 18 ^ 19 Viet, c. 124, s. 48.—A railway com. 
pany, under its compnlaory powers, took lands belonging to a charity 
school supported by voluutary contributions, and also lauds belonging 
to a City ward: Held, that neither the consent of the Charity Com. 
miaaioners nor the Lords of the Treasury was necessary in either case, 
and that neither sale need be completed under tbe provisions of the 
Lands Glauses Acts.— to Forbes, Ex pU. Finnis, Ex pte. Tower 
Ward Schools Trustees, 48 L.T. 813, 814. 
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Mortgage: - 

(j.) Ch. Div. V. C. B. —Administration Action ~ Mortgage pending Notice 
■ Stop Order -Priority, —Pending an administration action, a person 
entitled to a share in the estate mortgaged ih iirst to A. and then to B. 
B. gave notice to the trustees of the will of his mortgage, and A. snb. 
sequently obtained a stop order on the fond in Coart: Held that the 
stop order gave A. priority over B.— Pinnock v. Hailey, 48 L.T. 811. 

Patent 

(ii.) Ch* 0iV* P* J* — Infringement—Chemical Process. —Whei*e letters 
patent havo been obtained for u new result, and the specification 
describes a process of arriving at that result, which is effectual 
at the date of the patent, it is an infringement to adopt any 
other process for the purpose of arriving at the specified result.—■ 
Badisehe Anilinund So^FahHkv. Levenstein, 48 L.T. 822. 

Poor Law;— 

(iii.) Q. B. Div .— Rate- Overseera of Pansh—Authonty to oppose Bill in 
Parliament— It is not competent for a vestry to authorise the overseers , 
to oppose a bill in Parliament seeking to charge the poor .rates with 
certain liabilities, and the costs of the overseers in so opposing a bill 
cannot be charged on the poor-rate.— Fv parte Hihley, 31 W.E. 811. 

Practice: - 

(iv.) C- A.‘ -Concnrre7xt Actions—Transfer —Od.-* 61, r. 2.'—On appeal from 
Fry, ,T. (seeiv., p. 104) this question was compromised.— Ladd v. Puleston, 
81 W.R. 802. 

(v.) Ch. Div. V. C. B. - Pleadiiitj - Amendmu'nt Demurrable Petition.- 
Evidence having boon gone into on a winding-up petition, the respoii- 
dent’s counsel raised the question that the petition was demurrable. 
The Conrt gave leave to amend.— Re WUite Star Gold Mining Go,, 48 
L.T. 816. 

Settlement 

(vi.) Ch. Div V. C. B. — Tenant for Life under Settled Land Act,18S2 .— 
The trustees of a will were directed to enter into possession and receipt 
of rents of property and to pay thereout interest on mortgages and an 
annuity, and to pay the balance to A. and his assigns during his life: 
Held that A. was, under sec. 68, clause 1 of Settled Land Act, a person 
who bad the powers of a tenant for life under the Act.— Re Jones's 
Estate, 48 L.T. 812. 

Solicitor 

(vii.) C. A. — Pricileye from Anest.—Attachment for Coiiteinpt. —Decision of 
Q. B. Div. (seeii., p. 118) affirmed.— Be Freston, 31 W.R. 804. 

Vendor and Purchaser 

(viii.) C. A- — Sale by Trustees.—Receipt of Purchase Money.— Conveyancing Act, 
1881, s. 66 (i.)—Section 66, sub..sec. 1, of Conveyancing Act, 1881, does 
not justify trustees who are selling property in permitting their solici¬ 
tors to receive the purchase money.— Bellamy and Metropolitan 
Board of Works, 48 L.T. 801. 
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Administration: — 

(i.) C. A. — Executor—Duty to Recovei' Debt—Wiljul I^glect or De/atUL~-‘ 
At the time of testator’s death, iu March 1878, W. was indebted to him 
on promissory notes, and was applied to by tfat execators for payment. 
He stated that he oould only pay by selling bis real estate, which was 
sufficient to pay the debt after discharging mortgages; and after 
further pressure offered the estate for sale, and withdrew it, being 
unable to obtain an adequate price. He then obtsdned farther advances 
on the estate from the mortgagees, but did not pay the executors; and 
in Japuary, 1880, died a liquidation petition e Held that the executors 
were not liable for the loss of the money due from W.— Jones v. Otvens, 
47 L.T. 61. 

(ii.) Ch. DiV> K* J*— Inquiry as in persons entitled—Minutes of Judgment. 
—Where testator has left property to a number of persons by voiipun 
class descriptions, in an ordinary administ^tion action the proper 
course is to insert in the jadgmeut a general inquiry as to who are 
entitled to the estate, and not a series of inquiries as to the different 
clanes.— Srown v. Stone, 80 W.R. 923. 

Agreements and Contracts 

(iii.) Ch. Div. E. J.— Covenant not to Revoke Will—Restraint of Mojrriage 
—Wiils Act, 1637, ss. 18, 20.—A covenant not to revoke a will is not 
void on the grounds of public policy, but will be oonstmedas a covenant 
not to revoke it by any means except marriage.— Robinson v. Ommaney, 
47 L.T,78{ 80W.R. 989. 

(iv.) O. A. — Hire of Skootings — Interest in Land-^8tatute of Frauds, s. 4.— 
A grant of a right to shoot over laud and to take away part of the game 
killed is a grant of an interest in land within see. 4 of Statute of Frauds. 
■^WeUer v. Lee, L.B. 9 Q.B.D. 315; 61 L.J. Q.B. 485 ; 80 W.B. 866. 

(v.) C. A. — Sale of Medical Practice-^Agree7neni’ by Letter — Refs') ence to 
Formal Contract—Specific Performance. —Defendant agreed by letter to 

* Casea reported only in the law Times Reports for October 28th, are post* 
poned till the next Qaarter's Digest. 
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pnrohaao a medical practice from plaintiff on certain terin8» adding in 
his letter that be ehonld be ready to pay the deposit money on receipt 
of corrected agreement, and that he should expect plaintiff to introduce 
him to his patients during the thi’ee first months if necessary. No 
formal i^reement was ever signed, and afterwards defendant refused to 
complete: Held that as the time for commencement of purchase was left 
uncertain, and the three months’ introduction was not agreed to, and as 
a formal agreement was contemplated by the parties, no hinding contract 
had been entered into. —May v. Thompeoiit L.R. 20 Ch.;l>. 705. 

Arbitration:— 

(i.) Q. B. Di7.— Local Qot'emment Board—Power to State Special Carte — 
17 ^18 Viet, c. 126, s. 6; 86 ^ 39 Viet,, c. Ixiii., «. 93.—The reference of 
disputes between a local board and any constituent authority or parish 
to the Looal Government Board for decision, is not a reference by 
consent within sec. 5 of Oommon Law Procednre Act, 1854.— Bexley 
Local Board v. West Kent Setverage Boan’d, 61 L.J. Q.B. 456. 

(ii.) C. A.— iJe/si’swce— Stay of Proceedings—Private Act. —An insurance 
company’s private Act provided that any question arising under any policy 
should, if either party required it, be referred to arbitration under the 
Act, and that if a policy'holder commenced any action, a judge might, on 
the application of the company, upon^ being satisfied that uu sufficient 
reason ^x!Bte4^1Kj)r4i}9^atter ought not tQ.be referred, stay proceed. 

An^action having been hrought by a policy*iloJd»r, the company 
olitained an order to stay proceedings in order that the dispute might be 
referred: H^d that the burden lay on the plaintiff to show that a 
sufficient reason existed against the reference of the dispute.— Hodgson 

V. Railway Passengers Assurance Co., L.R. 9 Q.B.D. 188. 

Bankruptcy 

(iii.) C. A. — Act of Bankruptcy — Trader—Bankruptcy Act, 1869, s, 6 (3).— 
In seo. 6, sub.seo. 3, of Bankruptcy Act the words **being a trader” 
moan being a trader at the time when the act of hai^niptoy is 
oommitbed.— Ex parte McQeorge, Re Stevens, L.R. 20 Ch. J>. 697; 30 

W. R. 817. 

(iv.) C. A. —Appeal — Thne—Payment of Deposit on Appeal—Bankruptcy 
Rules, 1870, r. 145; 1878, r. 2.—On appeals from tho Chief 3 ndge bo the 
Court of Appeal the registrar should give a direotiou to the Bank of 
England to receive the deposit payable on the entry, and ought not to 
enter the appeal until he receives from the Bank a certificate that the 
money haspeen paid.— Ex parte Luxon, Re Pidsley, L.R. 20 Ch. D. 701. 

(v.) C. A.— 'Appeal E.c pnrfo— Seiviee oj Notice on Registrar —Appeorance— 
Costs. —Notice of an appeal from a Registrar acting as Chief Judge, 
ought not to be served on the Registrar, though the appeal be e.v parte ; 
and if be appear on tho hearing, he will not get his oosts.^ Ex parte 
Izard, Re Moir, L.R. 20 Ch. D. 703 ; 30 W.R. 861. 

(vi.) C. J. B.— Assignment 6t/ Bankrupt of Books of Account — Bankruptcy Act, 
1869, 8. 22—Ban&ruptr?/ Rules, 1870, r. IIQ.—A trustee in bankruptcy is 
not entitled to the possession of books of account kept by the bankrupt, 
which be had assigned to a third party for value before bankruptcy.— Ex 
parte Wood, Re West, 46 L.T, 828. 

(vii.) Ch* BiV* S. J.— Bankruptcy before 1S69^Contingent Debt—Non' 
Trader—12 ^ 13 Viet., c. 106, ss. 177, 178; 24 ^ 26 Viet, e. 184, s. 161. 
—By the bankruptcy laws iu.force before the Bankruptcy Act, 1869, 
contingent claims could not be proved in the bankraptcy of a non.trader, 
and were, therefore, not affected by his discharge.— Robinson v. 
Ommaney, 47 L.T. 78j 30 W.R. 989. 
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(i.) B. Div .—Evecution for more than £60 ’^Reduction by Paym^tif otv 
Account —fiunferuptcy Act, X869, s. 87.—After eei&are uader nji. fa. for 
a earn exceeding £i0 payments were made on aooonnt by the debtor 
redooiag the amount ^low £50. The debtor afterwards was made a 
bankrupt, and bis trustee paid the balance of the debt to the sheriff, 
who gave up possession: Held that the creditor was entitled to the 
balance, as being the proceeds of an exeoation for a snm not exceeding 
£60 .—Mostyn ▼. Stock, L.K. 8>Q.B.D. 432. * 

(ii.) Q. B. Div.— Lease — Disclainier—Bankruptevof Assig'nee—■Licbbility t^f 
Lessee .—The disclaimer of a lease by the traatee in bankraptoy of an 
assignee of the lease, does not destroy the liability of the original 
lessee to the lessor, nor prerent the lessee from recovering, from the 
safety to him for the bankrapt, rent dae since the disclaimer.— 
Harding r. Preeee, L.R. 9 Q.B.D. 281 j 61 L.J. Q.B. 616} 47 L.T. 100. 

(iii.) C. J. B.— Lease — Disclaimer — Distress — Rent—CovennrUs on Lsewe— 
Bankruptcy Act, 1869, ss. 23, 24.—After the tenant of a farm nnder a 
lease had presented a liquidation petition, and before the adjudication 
order thereon, the landlora bronght an action to reooTer possession of the 
farm, and also distrained for rent acorned due daring the same interval. 
Sabsequeutly the trustee in the liquidation dislaimed the lease: Held that 
the distress was bad under sec. 84 of Bankraptoy Act, and that the effect 
of the disclaimer was as if the lease had never existo4, therefore the 
landlord was not entitled to the benefit of covenants in the lease giving 
him the right to buy bay and straw on the farm at a certain price.— Ei>- 
parte iiforrish, En' parte Dyke, Re Morrisli, 47 L.T. 26 j 30 W.R. 962. 

(iv.) C- A. — Lease—LiahUity of Trustee for Rent—BSikruptcy Act, 1869, ss. 
17, 23.—A trustee in liquidation who has mt disclaimed a lease held by 
the debtor, is liable for rent which becomes duo after his appointment 
as trustee, but nut for rent due before such appointment .—Tittertnn 
v. Cooper, L.R. 9 Q.B.D. 473; 61 L.J. Q.B. 472; 46 L.T. 870; 30 
W.R. 866. 

(v.) C. J. B«— Liquidation—Discharge of Trusiea-^’Unliquidated Damages — 
Right to prove for .—Aoreditoyof a liquidating debtor tendered a proof fora 
certain amount, which was adTuittod, and also claimed to prove for unli* 
quidated damages, but named no amount. At a subsequent meeting.of 
creditors a dividend was declared payable on a certain date, and a 
resolution passed to release the trustee. The oreditor. afterwards sent in 
a proof for a certain amount for the unliquidated damages: Bdd that his 
remedy, if any, was, in the absence of fraud, by an action at law outside 
the bankruptcy .—Ex parte Barnard, Re Oill, 46 L.T. 824. 

(vi.) C. A, —Liquidation Resolutions—Refusal to Register—Return of Stamp 
Duty.—The Court has no power to order the return of ad valorem stamp 
duty paid on the presentation of liquidation resolutions, registration of 
which has been refused .—Ea parte Iiard, Re Moir, L.R. 20 Ch. D. 703; 
80 W.R. 861. 

(vii.) C. A. —Property of Bankrupt—Pension of Ex-Colonial Judge — Bwnk. 
ruptcy Act, 1869, ss. 16,90.—A pension granted to an ex*jadge of a Crown 
colony, and dependent upon the annual vote of the Colonial Legislature, 
vests in his trustee in bankruptcy, but subject to the control of the 
Court over its application conferred by see. 90 of Bankruptcy Act, 
as being income receivable by the bankrupt .—Em parte Huggins, Rs 
Huggins, 30 W.B. 878. 

viii.) C. A .—Trustees Discretion — C^pntvngsnt Reversionary Intereet — Sale — 
Bankruptcy Act, 1869, s. 20.—Subject to resolutions of creditors, a 
trustee in tenkruptcy has a discretion as to when and how he will sell 
a contingent reversionary interest Of the ’bsoikiixpt' which will not be 
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interfered with by the Court, unless the trutee is acting as no teaw^- 
able mao would act .—JSfc parte Lloyd, Ee Peters, 47 L.T. 64 .. ' > , ' 

BIU Of Sale:— 

(i.) C. J, B-— Registration—Trne Copy^Qrantor^t Reeident^Ba/Alarvptcy — 
Order a/nd LisposiHon — Bankruptcy Jet, 1M9| s. 16 (6) j 41 Viot., 
e. 31, ss. 8,10, 20.—In a copy bill of lale Sled on registi^iiMi. tbe words 
*' third day of eacn month ** were omitted: JJeld thirt it was a t^e aopy 
within sec. 10, snb-seo. 2, of Bills of Sale Aot, .1678. ^e affidavit 
stated as the gran'tor's residence, the place where he resided whmi he 
gave the bill. He bad since absconded: Beld that his resi^enOe was 
sufficiently described. The bill was registered within the jeven days 
limited by sec. 8, but in the meantime the grantor committed an act of 
bankrnptoy on which an adjudication was obtained: Held that the 
goods comprised in the bill oo^d-not be claimed by tbe tmstee in bank, 
ruptoy, as being in the debtor’s order and disposition previous to Ute 
registration, and that they passed to the grantee.—Eir parte Kdheny Re 
Hewer, 46 L.T. 866; 80 W.B. 964. 

Blinding Society 

• (ii.) Q. B. DiV.—Borrowing Poicers—o/Directors—.87 ^.88 Viet, 
c. 42, s«. 15, 16, 48.—By the rules of a terminating building society the 
amount to be reoeived on deposit or loan was , limited to two.thirds of 
the amount for the time being secured to the society by mortgages from 
its members: Held, in an action against the directors' under sec. 48 of 
Building Societies Act, 1874, that they were personally liable for 
sums reoeived by the .society on deposit or loan in excess of this limit,. 
though the amount reoeived did not exceed twelve months' snbscriptions 
on its shares: Held, also, that a loan at interest to the society from its 
bankers secured by deposit of title.deeds, and made by allowing the 
society to overdraw its aooooni, was a loan within sec. 16.—Looker v. 
Wrigley, L.E. 9 Q.B.D. 897. 

Charity 

(iii.) C. A.— Aeftow under trusts of ChaHty Heed—Place of Religious Wor¬ 
ship — Consent <if Chanty Commissioners —16 ^ 17 Viet, o. 187, as. 17, 62 ; 
18 ^ 19 Fici., Gb 81,8.9.—An action to administer the tmsts of a deed 
regulating the mode of worship in a building registered and used as a 
place of meeting for religious worship, can bo brought without the con. 
sent of the Charity Commisdouers.— Qlen v. Gregg, 61 L.J. Ch. 783. 

(iv.) C. A.-'^ Sclteme^Leasing P<y\eeT8 —16 ^ 17 Ftct., c. 137, «, 21.—A scheme 
for the administration of a . charity approved by the Court in 1856, 
authorized the granting of building lea^ on certain terms with the 
sanction of the Charity Commissionei'S: Held that the clause as to 
granting leases should be struck out, so as to leave the granting of 
leases to be carried on under the powers conferred by the Charitable 
Trasls Act, 1868.—Be Smith's Charity, L.B. 20 Ch. D. 516 1 SO W.B. 
929. 

Ooloni^ Law 

(v.) P, C«—Cctnoda—Pfvu«rs of Domtnton Pariuieieftt—80 Viet, c. 8, es. 91, 
92.—The Parliament of Canada passed an Aot'pjrcdiibiting, tbe tr^o in 
intoxicating liquors, except under certain restriotions in any county or 
city tbe inbabitaufcs of which chose to adopt the provisions of the Act: 
Held that this Act was within the powers conferr^ on ^e Parliament - 
of Caiukda by sec. 91 of British North America Act, 1867.—JRttseell v. 
27te <}ueen, w L.T. 889. • s 
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^0!' 1 ?. 0.— Ca^e of Qood ifope-^Coloni^ CHwcfc—Connection with Church 
of Cbarcb of Sontb Africa by ite oonstitntion adopteH 

' lii» staodardi of Aiitb and dooticiQ^ the formnlariefl of the Ohareh 
of SngbiQd^ with the pro^ieo that in the interpyetation of such standards 
and formplariee it shonld not be held to be Iwand by deoiatons relatiuK 
thereto, other than those of its own eooleBiaatibal tribnnala: Held that 
the Ohnroh of South Africa did not remain dn oonneotion with the 
Chort^ England.—Ken*tman 7. TTiiltama, 47 L.T. 61. 

Company• 

(ii.) DiT.-'-i'tisjrai Aasoctafton—Ifutuai Loan Soeieiy-^Hight of Action 

—Companies Act, 1862, a. 4.—A mntnal benefit sooiety of more than 
twenty peraoos, formed to carry on the basiness of money .lending with 
the object of acqairing gun by the members, requires to be registered 
nnder the Companies Act, 1862, though it lend only to its own members s 
and if anregiatered, a promissory note granted to anoh an assooiation as 
seoarito^ for a loan cannot be saed upon.— Jennings t. Htxmmonfi, L.B. d 
Q.B.D. 225 i 61 L.J. Q.B. 493. 

(iii.) Oh. Div. C. J.—Incrooss 0 /Capitol—Power to Jsstte^hows* at JWscown^. 
—A limited company’s articles proyided that all new shares should be 
offered to the members in proportion to the existing shares held by* 
them, and in the erent of any shares so offered being dedined, the 
directors might dispose of them in such manner as they might think 
most beneficial to the company : Held that the directors had power to 
dispose of shares at a discount.— Re Inee Hall Bolling Mills Co., 80 
W.B. 945. • , 

( 17 .) Ch. Div. V. C. B,— Payrnent of Dividends — Pr^ferenci' \ares — Net 
ProJitn-^Articles of Association .—A company’s articles proT-^*’that net 
profits should be applied in paying oer^n diTidends on pre^renoe and 
ordinary shares, that no distribution of profits was to be made without 
the consent of a general meeting, and in case of dispute as to the amount 
of net profits, the decision of the company in general meeting should be 
finpl. The whole bf the capital of the company had been sunl^ in 
baying a oertaiu concession Which would expire in a certain time. An 
ordinary sharebolder brought au action to restrain the direotors from 
paying dividends to preferred shareholders without providing for 
replacing the capital: Held that the Court bad no power to interfere.— 
Lambert v. Neuehdtel Asphalts Co., 47 L.T. 78j 30 W.B. 918. 

(v.) Ch. Div. P. J.— priority of Debentures — Deeds of Even Doto.—On the 
same day a company issued 150 debentures, of which 100 were issued to 
one person, and subsequently fifty were issued to another person; Held 
that the first 100 debentures were entitled to priority over the other 
fifty.—CartMcte v. SUkstone ^ Dodtoorth Coal Co., 47 L.T. 76. 

(vi.) Q. B. DiV»—Tranter of Shares—Company's Lien- Companies Act, 
1862, 8ch. I., Table A, r. 10.—The provision in Buie 10 of Table Aof Com- 
panies Act, 1862, that the company may decline to register any transfer 
of sbarsB made by a member indebted to them, enables the oompany to 
decline to register the transfer if the member is indebted to them on 
any aoooant .—Ex parte Stringer, L.B. 9 Q.B.D. 486. 

(vii.) Ch. Biv. E. J.— Wtndmg.up—Contributory — Allotment^'Withdrawal 
of Application —Compromise —Delegation of Dh’setore* Powers.—M., having 
appli^ for shares in a oompany, wrote withdrawing his application; 
bat the letter of allotment was posted'before the company received hip 
letter: Held that the Contract tdtake shares was complete. The Com. 
pany’s articles empowered the direotoffs to delegate their powers to 
commiiteee of members of their body, and the interpretation clause 
provided that words importing tlw plural should include the singular: 
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Held it was competent for the directors to delegate to their ohair- 
man their powers of compromising olaims.— Maclagatv*-8 Cass, BS 
ScotUeh Petrolevm Co., 46 L.T. 880. 

(i.) Ch. Div. P. Ji — Winding-up —Creditor’s Petition—Opposition o/ 
other Creditors^ Companies Act, 1862, s. 91.—A winding.up petition 
presented by a mortgagee of a company’s property, and opposed by the 
majority in yalue'of the other erectors, was ordered to stand over for 
six months, or until the petitioner took steps to enforce his mortgage, 
the company nndevtaking to give notice of any other winding-np pro¬ 
ceedings, and not to wind np voluntarily.—Re Great Western Coal Con¬ 
sumers Go., 61 L.J. Ch. 743 j 46 L.T. 876 j 80 W.R. 886. 

(ii.) Ch. Div. C. — Winding-up — Shareholders* Petition —SO ^ 81 Viet., 
e. 181, A. 40.—A petitioning shareholder was placed on the company’s 
register in Hay, 1881 j he £ed a liquidation petition in Angnst, and a/ 
trustee was appointed in September, and in January, 1862, the trustee 
re-assigoed the shares to the petitioner, they having always stood in his 
name. The petition was presented on February 28th: Meld that the 
petitioner hf^ held the shares for a period of six months during the 
eighteen months previously to the oommenoement of the winding-up, 
within seo. 40 of Companies Act, 1867.— Re Wala Wynaad Gold Mining 
Co., 47 L.T. 128; 30 W.R. 916. 


(iii.) Ch. Div. C. J. — Winding-up — Shareholder'.t Petition—Commencing 
Business. —A fire insurance company was formed in January, 1681, and 
was empowered to carry on basiness both in this country and abroad. 
The h'Hd office ^as in London ; but no insurances had been effected in 
£ 00 ?^ j, though insurances to a considerable amount had been effected 
in^-uoe. No profits bad been transmitted to England: Held, on a 
shstfSholders' petition, that the company oonld not be wound up on the 
ground that it bad not commenced business within a year.— Re Capital 
Fire Insurance Association, 47 L.T. 123; 30 W.R. 941. 


Copyright 

(iv.) C. A. — Infi'ingement—Title 0 / Newspaper. —Held that the title Sporting 
Chronicle for a newspaper published at Newcastle was not an infringe- ' 
ment of the title Newcastle Daily Chronicle,—Cowen v. Hulton, 46 
L.T. 897. 

(r.) Q. B. Div. —Musical Composition—Sole Liberty of Per/ormanee^ 
Perfo^mianee in Public Place—5 ^ 6 Viet., c. 45, s. 20.—A musical 
composition was publioly performed without the oonseut of the proprietor; 
Held that the performance was contrary to seo. 20, of 6 A 6 YJot., 0 . 46, 
though not in a place of dramatic entertainment.— Wall v. Tailor; Do, 

V. afarfin, 61 L.J. Q.B. 647; 47 L.T. 47 ; 80 W.B. 948. 


Crimea and OfTenoea 

(vi.) Q. B. Div ,— False Imprisonment—Notice of Actionr—Mistalce as to 
Date of Arrest —24 ^ 26 Viet., e. 96, e. 118.—In an actidn for false impri. 
sonment against a polioe-ooustable, plaintiff in his statutory notice to 
the defendant assigned the 18th April as the date of hia arrest, whereas 
it was proved to have been on the 12th: Held that the notice was, 
nevertheless, suffioien't and valid.— Green v. Broad, 46 L.T. 888. 

(vil.) Q,. B. DlV- — Riot — Unlawful Assembly. —A lawful assembly is not 
rendered unlawful by reason of the knowledge of those taking piurt in 
it that opposition will be raised to it, which will probably give riM to a 
breach of the peace bv those creating the opposition.— Beatty v. Gill- 
banks, L.R. 9 Q.B.D. 308; 61 L.J. H.C. 117. 



QUARTERLY DIGEST, 


7 


Xl.) Ch. Div. K. J .—LiM on Friendly Society—Injunction.—An injono. 
Inon will be granted upon an mterlooiitor 7 application to restrain the 
pnblioation of matter tending to injnre a frieudl/ sooletj.- HUl r. 
aari Ikmie, 47 L.T. 82> * 

Kaaement 

(ii.) Q. fi. 3>iy.—JWyHt of Way—InyreeSt Fgreaa and Regresa.’-^A railway 
company by a deed of oonreyance of a close of land granted to the 
grantee of the land a right of free ingress, egfess and regress to and 
from certain prirate roads bounding the close and leading to the railway 
station and on to the pnblio highways: Held that the grantee was 
entitled to pass between tbe close and the pnblio roods by means of the 
private roads, ae well as between the close and the station.—fifoTner^rt 
V. a. W. Rail. Co^ 4S L.T. 883. 

(iii.) Q. B. Div. — Right to Support—Easement of Necessity—Implied 
Reservation. —There is no need of an express reservation of an easement 
of necessity in a conveyance of the property to be effected by the ease¬ 
ment ; snob reservation is a matter of legal presamption.—S/iuhroofc v. 
Tofnell, 46 L.T. 886. 

Eoolesiastioal Iiaw 

(iv.) Q. B, Biy*— Church Rates—Contract for Valuable Consideration — 
81 ^ 32 Viet., c, 109, 8. 6.—An arrangement embodied in a private Act, 

’ and baaed on gt)od and valuable consideration, whiob provides for the 
levying of chnrch rates, is a contract between tbe uirtiee affected within 
sec. 6 of 31 A 82 Viot., c. 109.— Bell v. Bassett, i7 L.T. 19. 

(v.) P. C.— Representation by Churehtoarden — New Churehwa/rden — S7 ^ 
88 Vwt,, e. 65, s. 8.—When a representation under the Foblic Worship 
Regulation Act, 1874, in which the incambent of a parish church is tbe 
party complained of, is made by a churchwarden of the parish, who 
subsequently ceases to be churchwarden, tbe Court has no power to 
substitute the newly-elected churchwarden as poraplaiuant, or give him 
lea^e to intervene.—ifams Vm Perkins, 47 L.T. 69. 

Election 

(vi.) 0. A.— Municipal Election — Corrupt Praeiices — Petition — Payment of 
Eapenses —85 ^ 86 Vi’et., e. 60, s. 22.—The Lords Commissioners of the 
Treasury having paid the amount of the remoneration of the barrister 
engaged in the trial of an election petition against the return of a 
borough oounoillor, required tbe borough treasurer to repay the amount 
ont of the borough funds as required by sec. 22 of 85 A 36 Viot., 0 . 60. 
A rate was accordingly levied f but tbe Commissiouera on hearing from 
the barrister that be intended to visit all the costs upon the councillor, 
oanoelled their certificate, and the rate was returned to the ratepayers. 
Afterwards it appeared that the barrister hod made no written ox4ot for 
payment of the costs under sec. 22, and the Commissioner issued a fresh 
oertifioate : Held tliat the Q. B. Div. could not amend the tmrriater’s 
order; and that the Commissioners were entitled to a peremptory 
mandamus compelling the borough treasurer to pay them tbe amount 
they had paid.— Regina v. Maidesiftead Corporation, L.B. 9Q.B.D. 494; 
61 L,J. Q.B. 444. ^ 

Friendly Society 

(vii.) Ch. Div. P. J.— Trade Union—Amalgamation—Unregistered Booiety— 
84 ^ 35 Viet., e. 81, es. 3, 4; 39 ^ 40 Viet., e, 22, s. 12.—A tra^jsnnitm 
society not roistered nn^r the Trade Uaion Act, 1671, soi^ht to 
amalgamate with other societies. Sonm of the membeiii of the society 
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brox^ht an action to restrain the amalgainatioii asd pii|il*a&t .;^,^i:; 
ment of the society’s fnnds to the amateamafaw^ ipasiaty5Eli» ■ 

rales did not anthorize a>inalgamatioD« ana i 

F«Zd that the Act of 1871 legalized snoh secia^^ 
forbade the enforoement of o^ain agre^eb^ 

an action of this natare wa^ not eko^»ted . ... 

and that the non.registratidn of tha seds^ dfd M'il|p^ 

Wolfe t.3[att1mb$, 4,1 LJT.Wi 80W.R.^,, . 


Husband and :* 


'■%'cS.}• 


(i>) C. A.—I>ivor(is~Attnumv>--Jira^tenOnes~?ushond Ahinm^^S^ 

Victt e. 86, e.Bii 29 ^ 80 Viet,, c. 82.—When a decree liiKfbr d^iiKm|{cm 
of marriage has been obtdned by the wife»theOoiLrthasBCMwe(eWro«r 
under Divorce Act, 1867, •. 82, or Divorce Act, 1806, iO'iaeda^-.ni^M 
payroents to be m^e to her by a husband reri^ng ahVoadf to 

order him to secure to her a gross or annual s^ of mosej.’-^J^sdlsi^ V. * 
MeAhy, L.E. 7 P.D. 122; 80 W.R. 987. ^ ; 

(ii.) P^D. A. Div.—Divorce— Jv4icial R^oration—Dnreascna^lf 

20 ^ 21 Ytef., e. 85, s. 81 .—A htoband obtained a decree for Jiididal 
separation by reason of adultery, wd three yean afterwa^ jieutioBed 
for a dissolution by reason of subsequent adultery with thO Hune o0< 
respondent: Held that there had been unreasonable delay Wstoinaec. 81 
of Divorce Act, 1867, and deern nisi refused .—Maeon r. Jfason, 47 
L.T.26. 


(iii.) P, D. A. Div.— Divorce —J^<c<t/tca«on of Setdemen^MOrtgdjfli. hy 
Hueband.-^Jn ^a wife's suit for dissolution of marrif^, the husband, 
before the decree nisi had been pronounced, charged his life interest 
under the marriage Settlement with the otota inotuTed by hiS SoHoitora 
in defending the salt. On an application by the wife to vaiy the 
jBettlement by extinguishing the husband’s life interest: Held that this 
must be done subject to the mortgage granted to the hnsband’s solici. 
tops.*—VTiVney v. Wigney, 47 L.T. llW. • 

(iv.) P. D. A. Div.—8eparaiion Deed —AZZoufaaes, to Wife^Bvhseqnent. 
Adultery ,—By a separation deed a wife agreed toaoo^t oeriain sums 
for her support, and covenanted not to sue her husband for any further 
maintenahoe. She subsequently disooverhd that he was guDty of in. 
oestuous adultery, and obtained a decree nm for dissolutom: Held that 
she^ was entitled to the usual order for permanent maantenonoe.— 
Horrall v. Morrall, 47 L.T. 60. 


Infant 


(v.) Ch. Div. K. J.—3fatnte»ianc«—ConKnjewrt Interest in Property.^An 
infant was entitled contingently to property on her aittainihg twenty, 
one, or being muried. The Court sanouoxMd a •obeme ft# pajmei^ of 
premiums on a policy payable in case of her dMth belpre tvent 7 >on 6 
or marriage, and payment of past and future smintexiance { each pay¬ 
ments being secured by a mortgage on the pdloy^ and a charge on her 
contingent interest.—& Brucs, 80 W.B. 922. . 

(vi.) Ch. Div. E. J. —Ward of CouH-f-Rel^ioik—l^ereaoisdf adeoeased 
Protestant father indicated an intention that his ohOd shonld .be, brought 
up in the Rmnan Catholic faith, and the Court thoeght it incae.h<^8^al 
for the oEil^ his education in that faith was oonttonhd,^J2s Qjiorhe, 61 
L J. Oh. 7821 47 L.T. 84. 

Landlord anAPenant^ 

(vii.) ^ A»—Agwemenf/or Lsasa-Bstote c/Iisnse «t 

Act, 1078, s. 26 (ll).—A tenant in poseesstcn under an njgMsmraA for 
a lease, has new no lungeralegai tenancy from, y^wer^^es^ a|i‘ 'c 
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•qoitkbb traanoy andar tbft agMement« bat be ii in tha Mine poiifcloa 
■ iu, nU P ap e et e m if be irere «lea toe ante a leeee granted in tbe terma 
«^af«4be agrevnaiit.—lYalib ▼. Lanadelej 46 L.T. S$8. 

' j^) ^ ^ YaorlV Tbnanry-^issisrviaiii of Bfevertion’-~4t ^ 5 

^ ^ «. 1d.-~A pae^y tenant under a pared demiae aaaignad by 

(foed &n bia aeUie and intareat to a third party, but Qie landlord 
refnaed to oooc^ ti^ aasignee aa^tenant, and.afterwarda mortgaged 
bia roTecaion. The aaaignee new attorned to tbe landlord or mort¬ 
gagee t Held that the mortgagee oonld not maiptain an aoUon foe lant 
aoainit ^ original tenant—'AZlooeb t. Jtfoorhovse, L.B. 8 Q.B.D. 866 ; 

wwTa. BIX. 


(ii.) 0> A*— Lmuo — Oov^nant to fay Ratoif and A»$e»inieni8—^Paving UaUfor 
JVetr 86 Viot., c, 108, «. 90.—-A tenant under a leaae of a 

bonee in a new irtireet within the metropolitan district, ooremnted to 
‘ pay the diatriot rbtes and aaseaements wbioh were, or should be taxed, 
rated, assessed, oir imposed npon the demised premises, or npon or 
jjayable by the oooopier in respect thereof: Held that he was not liable 
to repay the amount paid by the landlord in respect of a rate made by 
the restry for paring tbe street .—AUum v. Dickinson, 80 W.B. 980. 


(iii.) C« A**^ Lease—iWntsKsd House^AgreesnwU as to Paying for Damage 
io»—The lessee of a furnished boose agreed in the erent of breakage' 
or damage to the bonse and fumitnre to make good and pay for the 
same; tbe amount of snob payment, if in dispute, to be.referred toaud 
, settled by two ralnara or their umpire: £sZd that the lessor oonld not 
maintain an aotion for breakage until the siim payable for tbe same 
had been settled in the manner provided by the ^reement.— 

T. Oimlbum, 4S L.T. 794. • 


(iv.) Q. B. DIy.— Lodger's Qodds-^Diatress —84 ^ 85 Viot., o. 78.—A 
person may be a lodger within tbe meaning of the Lodgers’ Goods Pro. 
teotion Act, 1871, though he has the right of exclusively oooupying the 
greater part of the premises, and has separate and onoontroll^ power 
m ingress and egress, and neither tbe landlord zunr his agent sleeps or 
resides in the house.—fTsss ▼. Stephenson, L>R. 8 Q.fi.D. 845. 

Jjaiids ClatLses Aot>— 


(r.) Q. B. !>!▼.— Arhtration—Coits —Payment J>ue before Conveyance .— 
When the amount of oompensstion to tbe owner of lands taken under the 
Lands Glauses Acts is settled by arbitration, and the costs of Uie arbitrs. 
tion awarded to tbe owner, the taxed costs become payable to him within 
a reasonable time, and the exeontion of the oonreyance by him is not 
a condition preo^ent to the payment of the oosts .—Capell w. Q. W. 
Rail. Co., 9 Q.B.D. 459. 


ICMtor andSerrant 

(ri.) Q. B. DIy. —Hiring at Yearly BaZory—'frofirs.—A hiring at a Salary of 
£B00 a year is prtmd facie a l^ng for a year certain.—Bafftinybotn r. 
Svirrey and Bants Canal Co., 46 L.T. 886. 

(vii.) Q, B, Di7—fT^urv to Wbrltmon—JTorteso/—48 Fict,, e. 42, s. 7.— 

A uiHhbe action nnder the Employers^ Liability Act, 1860, see. 7, is 
good, whieh in snbstuioe states tbe oause ai injury, and which, though 
oefet’tlrb, does not, in tha opinion of tbe judge, prejudloe or mislead 
ike ds^ndant.—C^ark^on ▼. 5fus0rat>s, L.B. 9 Q.bJd. 886 j 51 L.J. 
Q.A586. 

Uortgaga^ 

(rfii.) pkw. V. 0. fit.- Priority—Sneeessive Pmifsittibil pf 

Tbe rule of equity postponing a 8 rst mortgagee who 
neglects to obtain possession of the title deeds to a Inbseqnent iuomn. 
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brancer witbont notice, operatee for the benefit of every eabeeqnenk 
mortgagee wbo has advauoed his money in tbe belief that the second 
mortgagee was in fact a first mortgagee.— Clarks v. Palmm', 51 L.J. 
Gb. 684. 

A 

Municipal Law* 

(i.) Q. B. Div. — Elementary Education — Contribute District — Eaypenees 
o/ School Attendance Committee —83 ^ 34 Viet., c. 76, ss. 60, 74; 39 40 

Viet., c. 79, K. 33.—Tbe gnavdians of a union comprising the parish of C., 
'which bad no sdhool board of its own, but by order of tbe education 
department, contributed to the schools of a district which Lad a school 
board, appointed a school attendance committee under sees. 7, 32 of 
Elementary Education Act, 1876, for C. and other parishes in the Union, 
and under sec. 31 claimed a proportion of the expenses of the committee 
from C.: Held that C. was liable. —Regina v. Vane, 51 L.J. M.C. 114; 
47L.T. 21. 

(ii-) C, A. — La-nd Purchased for Prison Purposes —28 ^ 29 Viet., c, 126, ss. 
28, 24: 40 ^ 41 Viet, c. 21, ss. 48, 60.—A deed of conveyance recited 
that certain land was purchased and held upon trust by defendant for 
the Justices of Middlesex for the purposes of the Prisons Act, 1865; 
and upon or for no other trust or purposes: Held that the land vested 
in the Prison Commissioners under secs. 48, 60 of Prison Act, 1877.— 
Pnson Commissioners v. Cleric of Pence/oj* Middlesex, L.R. 9 Q.B.D. 506; 
61 L.J. Q.B. 433; 46 L.T. 861 j 30 W.K. 881. 

Partnership 

(iii.) H. Jj.'^Retiring Partnei'-^Lidbility for Debt of Firm — Notice — Estoppel — 
Election. — A., a partner in a firm of A. JB. & Co., having retired, B. 
entered into partnership with G., under the same style as before A.'s 
retirement; and J., an old customer of tbe firm, continued to supply 
goods to the new fiiun before receiving notice of the change of partners ; 
and after receiving such notice he continued to supply goods as before. 
The new firm having gone into liquidation J. proved for the balance due 
to him for goods supplied both before and after tbe notice, 'and theu 
brought an action against A. for the price of the goods supplied before 
the notice: Held that J. bad an option to sue either A. and B. or 
B. and C., and that by proving in bankruptcy against B. and C. he hod 
made his election and could not sue A. — Scarf v. Jardine, 30 W.R. 893. 

Poor Law;— 

(iv.) Q. B. Div. — Rote — Occupation — Railway Book.Stalls. — Book-stalls 
erected by newsagents at a railway station, under an agreement with the 
Railway Company under which they have the exclusive right to sell 
newspapers, at the station, in consideration of a yearly payment, 
are not rateable to the poor-rate.— Smith v. Lambeth Assessment Com¬ 
mittee, 61 L.J. M.C. 106. 

(V.) Q. B. Div .—Rotcable Valve—Buildings occupied by Municipal Cor- 
pwation. —The gross estimated rental and rateable valne of buildings 
occupied by mnnioipal corporations and other public bodies are to be 
aaoei'lainod, for the purposes of paiochial assessuient, by reference to 
tbe amount of rent which a tenant, unfettered as to user, would give, if 
the premises were in, the market.— Chorlton Qoei'seers v. Chorlton Union, 
61 L.J. Q.B. 458; 47 L.T. 96. 

Power of Appointment:'- 

(vi.) 0. A. — Portions — Appointment of —Eraiid on Pi>u>er — Covenant for 
Quiet Enjoyment. —A tenant for life of realty having power to charge 
portions for younger children, to be vested at snob times as be should 
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think fit, charged portions in favour of three danghtere of tender ages, 
and directed the portions to be immediateljr vested, and to be payable 
sabject to his life interest, at twentj-one or marriage. Two of the 
daughters died, and he assigned their, portions, eabject to his life 
interest, to pl^tifl for value: Held that the appointment was valid; 
and that the portions of the danghtere who died descended to the 
tenant for life.—v. Wrey, 30 W.E. 850. 

(i.) Ch. Div. V. C, B. —Revocation 0 / Appointwisnt — Release—Fraud 
Power. —A fund stood settled in trust for snch children of A. oe he 
should appoint, and in default of appointment to the children equally. 
There were four children of whom one died auman'ied and intestate in 
1879, leaving A. his legal personal representative. A. appointed b 7 deed 
in favour of the. surviving children, reserving a power of revocation. 
He subsequently revoked this appointment and proposed to execute an 
absolute release of his power, so that he would become entitled to the 
share of the deceased child: Held that this would not coustitute a fraud 
on the power.— Shirley v. Fisher, 47 L.T. 109. 

Practice 

(ii.) Ch, Div. P. J. — Accounts—Eaecutor — Wilful Vefaull — District 

liegistry — Repoi’t — Judicature Act, 1873, s. 66— Ord. 3, r. 8} 16, r, I; 86, 
7T. la, 4.—A summary order cannot be made under Ord. 15, r. 1, for an 
account against an executor on the footing of wilful default. A district 
registrar has power under Ord. 85, rr. Ja, 4, to make an order for aii 
account under Ord. 15, r. 1; and he can take tho acoount himself if the 
order so directs, but not otherwise. Ju making a reiiort to this Court 
under sec. 66 of Judi 9 atufe Act, 1873, of the resultfof an account in an 
administration action, the District Registrar should adopt the form of a 
chief clerk’s certificate.— Bennett v. Bowen, L.B. 20 Ch, D. 538; 
47 L.T. 114. 

(iii.) C. A. — Accounts in Chambers—Adjowniment before Judge, — A party 
desiring to question the decision of a chief clerk upon an item in accounts 
boiug taken in chambers may adjourn the original summons tol^e judge, 
without taking out a fresh summons.— Upton v. Brou'ne, L.R. ^ Ch. D. 
731; 30 W.R. 817, 

(iv.) C. A. — Appeal—Amending Jlecord nf Trial — Ord. 68, 1 *. 6; 59, r. 2.—At 
the trial of an action the jury found certain issues in favour of plaintiff, 
and the judge reserved judgment. The verdict was entei'ed as a 
general verdict for plaintiff, hut the judge gave judgment for defend, 
aiit. On appeal, the Court of Appeal amended the reoenrd 1:^ entering 
the verdict for plaintiff on the issues on\y.—Cluck v. Wood, Xi.B. 9 
Q.B.D. 276; 47 L..I. 144; 30 W.R. 931. 

(v.) C. A. — Appeal—Staying Proceedings pending — Oi'der to pay Money out 
of Court. —An order was made by tbe Court of Appeal directing a sum 
of consols in Gonrt to be sold, and tbe proceeds paid to B. Y. appealed 
to the House of Lords, and after sale, but before payment out, applied 
to stay proceedings pending appeal, aud to have tbe money re-invested 
and retained in Court: Held that Y. must undertake, in cose he failed 
on appeal, to make good the difference between the income actually pro¬ 
duced by the fund, and interest thereoa at £4 7 >er cent, per annum, and 
to pav tl.e costs of tbe sale and re-investment.— Brewer v. Yorhe, L.K. 20 
Ch. 1). 669. , 

(vi.) Q. B. Div.— Appeal from County Court —88 ^ 89 Viet., c. 60, $, 6.— 
It is a condition precedent to the right to appeal under sec. 6 of 
County Courts Act, 1675, that the question of law upon which it is 
desired to appeal should have been raised before the County Court 
judge at the inah—Clarkson v. Musgrane, L.K. 9 Q.B.D. 866; 51 L.J. 
Q.U.525. 
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(i.) C. A. — Otarging Order hy Solicitor —Fund tn Court— Svheiituted S«r- 
vice of Summona to Pay Out. —M. having obtained a charging order 
under 23 and 24 Viot., o. 127, a. 28, on a snih in .Coart belcmging to 
defendant, for ta^d costa as defendant’s solicitor, took ont a aammons 
for defendant to show cause why the money ehoald not be paid oat to 
him; and defendant socoessfnlly evaded servio^ijf the sammons. The 
Coart directed ,a notice of the sammong to be pat up in the Maater’s 
Office, to be advertised iu the Timet, and to be served on two persons 
who knew defpndant.'-^Himt y. Austin, Em parte Mason, 51 L.J. 
Q.B. 456. 

(ii.) Ch. DiV. P. J.—Coats— Action Against CorporaMon —Joinder of 
Individual Ccnporatnrs as Defendants. —A vestry having resolved to incur 
certain unaothorised ezpenditdre, an action for an injnnction was 
broaght by the Attorney-General at the relation of a ratepayer against 
the vestry and certain members thereof, who had supported the resola. 
tioQ in favour of the expenditure. An injunction was obtained against 
the vestry by consent without costa, and without notice to the individual 
members: Held that the individual members conld not be ordered to 
pay thd costs, and that the action must be dismissed aa against them.— 
Attorney-General V. Bermondsey Vestry, 46 L.T. 862 j SOW.R. 872. 

(iii.) C. A. — Costs — Appeal. —Where an appellant is successful on an appeal 
upon a point hot adjudicated upon in the Court below, he will not, 
generally, be allowed bis costs.— Qoddard v. Jeffreys, 46 L.T. 904. 

(iv.) C. A- — Costs,—Appeal for—Parties —Ord. 16, r. 7.—Trustees of a will 
brought an adtion against mortgagees to hare a mortgage declared void, 
and made the beheficiaries under the will also defendants. They 
succeeded in the action, and the mortg^ees were ordered to pay the 
costs of the boneiiciarieB : Held that the beneficiaries ought not to have 
been made parties, and that the order as to their costs might be appealed 
from, and was wrong.— Cooper v. Vesey, L.R. 20 Oh. D. 611} 47 L.T. 
89; 80W.R. 648. 

(v.) Q. B.DiV.— Costs — Oi'alBxaminaiion of Party —Ord. 81,r. 10; B6,r. 1. 
—An order was made by the Master at Chambers that plaintiff, who had 
insoffioieiftly answered interrogatories, should be examined vivd voce, 
and shonld pay the costs of the examination : Held that the master had 
jurisdiction to make such order.— Vicary v. G. N. Bail. Co., L.R. 9 Q.B.D. 
168; 61 L.J. Q.B. 462. 

(vi.) Ch. Div. 0* J.— Costs — Taxation—Costs of Reference — Attendance — 
6 7 Vict., c. 73, 87.—Solicitors proceeding under the common order 

for taxation must pay the costs of reference, if the party chargeable 
does not attend the taxation. A person does not attend by writing 
letters to tbe taxing master.— Re Upperton, SO W.R. 840. 

(vii ) Ch. Div, K. J.—Cowntsr.C?«tm— Ord. 19, r. 8; 22, r. 9; 27, r. 1.— 
Whore defendant has set up a oounter-olaim which is calculated to delay 
the trial of plaintiff’s action, the Court or judge will, at plaintiff’s 
instance, direct the counter-claim to be struck out.—Gray v. TTebb, 46 
L.T. 913. 

(vin.) Ch.Div.V.C.B. — Discovery —Prod.itcfto« of Documents—Right to take 
Copies. —A party w^o has a right to production of documents has also a 
right to take copies of them.— Pratt v. Pratt, 80 W.R. 837. 

(ix.) Q. B. Div. — Judgment agaUst Firm — Action on Judyment^Ord. 42, 
r. 8.—When judgment has been recovered against a partnership in the 
name of the firm, plaintiff may bring an aotitm on the judgment against 
the individual inrmbers of the Arm.— Clark v. CuZien. L.R. 9 Q.B.D. 355, 
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(i.) C.. A. — Married WoTnan — Judgment by D^ult against — Setting Aside 
^belay .—In an action against a hnsband and wife, ;|ndgment for default 
of appearance was signed against both in 1880. The wife knew nothing 
of the nature of the proceedings till Korember, 1881; ac^d in February, 
1882, a SQinmoDS for committal was serrld on her, on which an order 
was made, and she then moved to have the original judgment set aside : 
Held that the judgment was irregular, being a personal judgment against 
a married woman,, and must be set aside notwithstanding the delay 
Dauis V. Ballendent 46 L.T. 797. 

(u.) H. L. — New Trial — Costs. — When a verdict of S jury depends upon a 
qnesbion of eoienoe which is not fully solved, a new trial may be granted 
though the preponderance of evidence against the verdict is not so 
strong as would be required in the case of an ordinary question of fact. 
Where a new tria*l is granted on the ground of the verdict being unsatis. 
factory, it should not be granted conditionally on the applicant paying 
the costs of the previous trial.— MeirrmnJitan Asylum Hoard v. Hill, 
47 L.T. 29. 

(iii.) Ch. Div. 0. J.— Pleading—AdmtsMons— Ord. 40, r. 11.—The state¬ 
ment of claim in a foreoJosure aotiou set out the effect of certain deeds 
and alleged that they were duly executed. The defence craved leave to 
refer to the deeds when produced, and otherwise did not admit that 
they were to the effect stated. On motion for judgment on admissions 
the deeds were produced, and were to the effect stated : Held that the 
execution of the deeds was suffioieDtly admitted, and that plaintiff was 
entitled to jndgment.— Barnard v. Wieland, 30 W.B. 947. 

(iv.) P. D. A. Div,— Receiver — Surety — Guarantee Society. —The security 
of a guarantee society may be taken in the case of a receiver in a 
probate action.—v. Solicitor to the Treasury, 46 L.T. 821. 

(v.) C. A. — Reference —Fmn of Report — J-iidicature Act, 1873, sa. B7, 68— 
Ord. 36, r. 34.—A referee, acting under see. 57 of Judicature Act, 1878, 
is not bound to set out in his report the grounds on which he has arrived 
at his findings of facts; but the Court can, under Ord. 36, r. 34, require 
any explanation or reasone frem the referee a» to the principle upon 
which the findings have been arrived at.—Afillcr v. Pilling, 61 L.J. 
Q.B. 481. 

(vi) Ch. Div. C. J.—Sale hy orde^' of Court — Incuinhra/nr.ea—form of 
Order-^Conveyaneing Act, 1881, s. B.—On a sale hy order of Court 
under sec. 5 of Conveyancing Act, 1881, of land free from iuoumbranoos. 
the incumbrancer not being a party to the action, the order should, after 
directing payment into Conrt and setting apart a sufficient sum to meet 
the inoumbranoo, declare that auy person interested should be at liberty 
to apply in Chambers for a declaration that the land is freed from the 
incumbrance.—JDtfHn v. Dickin, 80 W.R. 887. 

(vii.) 0. A.— Special Indorsement-^fjeave to Defefid^Ord. 14.—In an action 
by a company for unpaid calls in which they applied to sign judgment 
under Ord. 14, defendant swore that he had been induced to apply fur 
the shares on the understanding that he would not incur any liability, 
aud that he had never received any letter of allotment, A clerk of the 
company swore that a letter of allotment to defendant was only posted : 
Held that there was no defence to the action Jf the letter was posted, 
but as defendant desired to cross.examine on uis point, leave was given 
him to ddfend on paying the amount into Conrt.— Carta Para Gold 
Co. V. Faatnedge, 80 W.it. 880. • 

(viii.) Ch. Div. E. J.— WitneeS’-^EiBpenees — Auctioneer .—An auctioneer 
summoned as a witness is eniitl^ to receive a guinea a day for loss 
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of time and fii'sfc clasn railway fare, and till a sufficient enm is tenderec^ 
him, he may refuse to give evidence.— Re Worhing Men*8 Mutual Society, 
30 W.R. 938. 

Principal and Agent 

(i.) Q. B. DiV.— CommiBsion Agent—Goods Consigned not of DescHption 
Ordered —Measure of Damages. —Where a merchant in England employs 
another merohbnt residing abroad to purchase goods of a particular 
quality for him, and the latter purchases by mistake goods of an inferior 
quality to that required, the true measure of damages for which he is 
liable is the loss actually sustained by the principal, and not the differ¬ 
ence between the value of the goods purchased and those ordered.— 
Cassabcglou v. Qibhs, L.R. 9 Q.B.D. 220} 47 L.T. 98. 

(ii.) C. A. — Vndiscloited Principal-^Privity of Contract — Set-off—Spanish 
ljnw.—-D., in Huvannali, acted as shipping agent for H. in Havannah, 
and by H.’s directiou consigned a cargo ef goods to G. in London. By 
D.’s diroctioTis, Q., knowing that D. acted for an undisclosed principal, 
insured the cargo In Loudon. The ship having been lost and D. having 
become bankrupt, the insurauco moneys wore paid to G., who claimed 
the right to set«off moneys dne to him from D.: Jfeld that il. could 
recover the insurance moneys from G., and that the relation subsisting 
between D. G. and H. was not affected by the law of Bpain.— Maspons 
y ITernano v. Mildred and Co., 30 W.B. 802. 

Public Health 

(iii.l Q. B. Biv.— Patdng E-cpenses—New Street—Premises Adjoining —38 
89 Viet., c. 55) B. 150.—The books of three bouses abutted upon a footpath 
at the eud of a street, but there was no means of access from the houses 
to the street, and the ground at the back of the houses was live ieet 
above the level of the street: Held that the houses adjoined or abutted 
on the street within seo. 160 of Public Health Act.— Newport Sanitary 
AuthoHty V. Graham, L.R. 9 Q.B.D. 183 j 47 L.T. 98. 

(iv.) Q,. B. Div,— Paving Kate—Notice of Demand — Appeal—Time —88 
39 Viet., c. 56, Bs. 160, 268.—On 4th May, 1881, a local board gave 
notice under seC. 160 of Public Health Act, 1875, to T., the owner of 
adjoining premises, to pave a street; and on T.’e default the Board did 
the work themselves. On 19bh September an apportionment was made 
by the Board’s surveyor, and notice served on T. of the amount of his 
share, and that the apportionment would be binding if not disputed 
within throe months. On 20th December notice of demand was made 
on T. for the payment of bis share, and on 10th January, 1882, T. 
entered an appeal under sec. 268 of the Act, by sending a memorial to 
the Local Government Board, complaining that part of the work done 
was not required, and that the cost was excessive: Held that the appeal 
was in ttmo, and that prohibition against the hearing of the appeal by 
the Local Government Board on the ground that they might take into 
consideration matters wbioh did not properly arise before them, would 
not lie.— Reginav. Local Government Board ^ Taylor, 51 L.J. W.C. 121. 

B^iilway 

(v.) C. A.— Passenger Tolls—Scale of Charges —8 Viet, c. 20, s. 94, 95.— 
Held that defendant company was not prevented by sec. 95 of Railways 
Clauses Act, 1645^ from demanding tolls for conveying passengers in 
the company’s carnages over a part of the liue where mile-stones were 
not maintained ; that the provisions of a private Act, that the limit of 
the charge for third-class pajuengers should be one penny per mile, 
repealed the provisions of a former private Act enabling the company to 
charge a higher rate over a portion of the line.—Brmra v. G. IV. Roil. 
Co., 61 L.J. Q.B. 629. 
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Ship 

(i.) C. A. — Collision—Compulsory Pilotago—Susz Canul Perjulatiov.s. —The 
employmeut of a pilot in the Saez Canal, though oompolsory, is not of 
Bach a nature as to exempt owners of^ ship from liability for damage 
done to another ship by the negligence of such pflot.— The Ouy ManibeHinj, 
L.E. 7 P.D. 132; 46 L.T. 905; 30 W.R. 836. 

(U.) C. A.— CoHijfion— Fog — Moderate Speed.—Thg qaestion what is a 
moderate speed for a sailing vessel in a fog in aooordance with Art. 13 
of Regnlatione for Preventing Collisions at Se^ 1879, depends on the 
ploco where the ship happens to be, and is not neoessarily proportioned 
to, or less than her maxinmm speed.—The Etysia, 46 L.T. 840. 

(iii.) C. A. — Collision with sunl- Vessel—Liahility of Owners of Wredk .— 
Where a vessel, through the negligence of those in charge of hor 
becomes a wreck and a dangerous obstruction in a navigable river, and 
the owners have duly informed the harbour-master, who has under¬ 
taken to light the wreck, the owners will not be liable for damage done 
to another vessel by coming in contact with the wreck.— The Douglas^ 
L.R. 7P.D. 161. 

(iv.) C. A. —Detentio)!/ hy Jioord of Trade — lieasonahle cause far —39 40 

Viet., c. 80, 8s. 6, 10.—Tho Board of Trade, in consequence of the 
reports of their surveyors, ordered tho British ship L. to be provisionally* 
detained, and a Conrt of Bnrvey was held as to her condition, which 
reported tliat she was not unsafe, and ought not to have been detained, 
lu an action by the owner of the ship against the Secretoi'y of tlie 
Board for compensation for provisional detention : Held that the proper 
question to be left to the jury was whether the frAits with regard to the 
L., which would have been apparent to a.perflmi of ordinary skill on 
examining her, wonld have given him a reasonable cause to suspect her 
sufety, and detain her; and not whether it was reasonable for tho 
Board to detain her in conseqaenco of the reports of tho surveyors 
ucfcually famished.— Thompson v. Farrer, L.Il. 9 Q.B.D. 372; 61 L.J. 
QB. 634; 47 L.T. 117. 

(v.) C.*A.—Insurance— Barratry-- Wanvinty against Capture and Seizure.—- 
When in a marine insurance, the risks insured against include barratry 
of master or crew, and there is a warranty against capture and soiznre; 
and, owing to a barratrous act of the master, tho ship is seized by 
revenue officers, the insurance moneys are nut recoverable.—C'ory v. Burr, 
L.R. 9 Q.B.D. 463; 51 L.J. Q B. 408 j 30 W.R. 818. 

(vi.) C. A- — Insurance — PnrtialLoss—Estimation of. —An insured ship having 
been injnrod by running aground, tho owners determined not to repair 
her, but sold her and claimed for a partial loss : Held that tho proper 
measure of the assured’s loss, was the depreciation in tho value of the 
ship caused by the injury, and not what it would have cost to repair her. 
— Hitman v. Universal Marine Insurance Co., L.ll. 9 Q.B.D. 192; 46 L.T. 
863; 30 W.R. 906. 

(vii.) H. Xi.— Insurance — Valued Policy — Compensation for Excess Value. — 
The valuation in a valued policy is conoltisive between the parties for 
the purpose of the contract itself, and the rights arising ft*om it only. 
Compensation paid to the assured aliande in respect of loss not covered 
by the policy, cannot be recovered by au underwriter who has paid as 
for a total loss.— Bumandr. Rotlocanar.hi, 6} L.J. Q.B. 648. 

(viii.) C. A. — Salvage—Jurisdiction of Justices—Merchant Shipping Act, 1864, 
ss. 458,460.—A mod hopper barge used for carrying mod out from a river, 
and not propelled by oars, is a Aip within sec. 2 of Merchant Shipping 
Act, 1864, and therefoa'e justioes have jurisdiction to award salvage for 
services rendered to her.— The Mac, L.E. 7 P-D. 126; 46 L.T. 907. 
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(i.) P. D. A. Div.—3W<ier—When ft tender in fteftlrftg^ 
Bait is prononnoed for, the asael preotioeie to condemn plaintiff in costs 
inontred since the date of the tender, hot tlie Oonrt may^in its^'sCMtion 
make no order as to each costs.—TAe LotWf 80 W;B. ^8. 

(ii.) P. Dt A. "-^Shipping OaawUty — Wrongful Aei of Master-^Appeat 
hy Oumer—17 ^ 18 Viet., c. 104, s. 242 ; 42 ^ 48 F»ct., c. 72, a. 2. — In 
an investigation before the Wreck Commissioner it was proved' that 
the loss of ft ship* was dne to improper ballast taken on board with the 
sanction of tiie master at an English port: Held that the Iws was oansed 
by the wrongfal &ct or default of the master within sec..242 of Merchant 
Shipping Act, 1854. No right of appeal is given by see. 2 of Shipping 
Casualties Investigations Act, 1679, to any persons other than the 
masters and officers whose certificates have been suspended or can. 
celled. —The Qoldm Sea, SO W.B. 842. 

Solicitor 

(iii.) C« A.— Acting agcUnut former Client — InjwncUon.—A soHoiior who has 
been discharged by a client for whom he was acting in legal pro. 
ceedings, is not precluded from subsequently acting for that client's 
anti^nist in the same proceedings; but he must not disclose his 
former client’s secrets.— Little v. Kingswood ColUenee Go., L.R. 20 
• Ch. D. 733. 

(iv.) C. A.— J^meciition of Fi. fa.—Authority of Creditor^eSolicitor. —Asolicitor 
to a judgment creditor irauing nji. fa. has no implied authority to direct 
the sheriff as to what goods he should seize, so as to render his client 
liable.—iSfwith Keal, 47 L.T. 142. 

Trade Mark:— 

(v.) C. A.— Registration — Rectification of Regietn'-^Lapse of Ttme—38 ^ 39 
Viet, c. 91, 88. 3, 5. —An application under sec. 5 of Trade Marks 
Registration Act, 1876, by a person aggrieved for rectification of the 
register is not restricted by sec. 8 to a period of five years from 
date of registration.— Re Vahner's Ti’ade Mark, 51 L.J. Ch. 673; 
46 L.T. 787. 

Trustee 

(vi.) Ch. Uiv. K. J.— Appointment of where none appointed hy Will — 
'Tf'V'Stee Act, —Although the Court has no jurisdiction, under the 

Trustee Act, 1850, toreinovo an executor, it has jurisdiction to appoint 
trustees to discharge the duties incident to bis office.— McAlpine v. 
Moore, 80 W.B. 889. 

(vii.) H. Ii.— Priee of War — Qranf to Secretat'y of State on Tmst for Pei'sons 
Eniiiled. —Hor Majesty, by Royal Warrant, gi'anted certain booty of 
War to the Secretary of Slate for India in Council, in trust for the use 
of the persons entitled to share in it, as declared by the Admiralty 
Court on a reference to it from the Crown : Hs2il that an action by cue 
of the persons entitled against the Secretary for an account and 
distribution of the fond could not be maintained.— Kinloch v. Secretary 
ef State for India, 47 L.T. 188 ; 80 W.R. 846. 

(viii.) Q. B. Biy. — Tru»tee of Tenn to Secure Annuity — Right to Title Deeds. 
—C. by marriage settlement, charged certain property with the 
payment, after his death, of an uinulty to hie wife, and secured the 
same by granting the property to defendant, as trustee, for 100 years; 
and on exeoation of the settlement banded the tiUe deeds the 
property to defendant. C. died intestate: Meld that the trustee was 
entitled to letain the title deeds as agunst the heir8.at.law.—C^orm v. 
Tlufmas, 46 L.T. 916. 
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(i.) Ch'DlT. F. J .—Trustet Reusing to Trai^tr—Vtsimg Order — 

Act, 18^, t. 23. ^Where (wo or more briusfcees of pi'operty improperly 
refose to transfer it, the Ooart has power nnder sec. 28 of Trastee Act, 
1860, to make an (wder vesting the property in new trustees.— Rb 
H yatt*8 Trtbets, 61 L.J. Ch. 742? ' 

(«.) Cb !Div« V. C. B.— Unnecessary Aetitj^ by-^Costs. — A trustee and 
executor nnder a will bronght an action for administration. The Court 
being of opinion that the action was unnecessary) dismissed it with 
costs against the trustee .—Gage r. Rutland, 46 L.T. 848. 

Water* 

(iii<) Q. B. DiV.— Coinpany — Rate —10 Viet, e. 17, if. 18.—By a 
water company's special Act, which incorporated the Waterworks 
Glauses Act, 1847, the company were to supply water to occupiers of 
houses at a rate not exceeding £6 per cent, per annum upon the annual • 
rack rent or value of the premises; and the mte was to be payable 
according to the annual value at which the premises were assessed to 
thepoorratej or,ifnota8Be8B8d,acoordingtotbenottnauualvaluo: Held 
that the water rate must be calculated on the rateable value and not 
on the gross estimated rental .—yVarrmffton JVaierworka Co.v. Longsham, 
L.n. 9 Q.B.D. 146; 51 L.J. Q.B 498; 46 L.T. 815. 

(iv.) Q. B. Biv Waterworks Compani/ — Rate .—A water oompany were, by 
their special Acts, required to supply water to houses at a certain rate 
per cent, per annum on the annual value of the houses, and it was 
provided that the water rate should be payable sooordiug to the actual 
rent of the premises where the same could be ascertained, and in other 
cases according to the actnal amount or anunal v^ne upon which the 
poor'rate asassement was calculated. Id a* case where there was no 
actual rent paid : Held that the water-i'ate most be calculated on the 
rateable valne of the premises supplied with water, as appearing from 
the poor-x*ate asBessment .—Dobbs v. Grand Junction Wafeitvorks Co., 
L.E. 9 Q.B.D. 161; 61 L.J. Q.B. 601; 46 L.T. 817. 

Will 

(V.) Ch.’Biv.V. C. B .—iyc« 2 U«H( to erect Ahnsfiouses 
—9 Oeo, II., c. 86.—Bequest of i^l,000 co a company upon trust, when a 
proper site could be obt^ned, to erect uud build alnishoiises, with a hope 
that some othor persons wuuhl endow the said almshouses: Held nut 
void under the Mortmain Act .—lie White*s Trusts, 80 W.K. 887. 

(vi.) Cb. Div. V. C. H.— Construction—Annwity without any Deduction — 
Income Tats .—Gift of an annuity to testator’s wife, and a declaration 
that no dedoction should be made from any legacies for the legacy 
tax or any other matter, cause or thing r Held that the widow was 
entitled to have the income tax on her annuity paid out of the testa* 
tor’s estate .—Peareth v. Marriott, 46 L.T. 800; 80 W.R. 884. 

(vii.) Cb, Diy. C. J.’^ConsirttcUon—Conditional JAiniiaidon — RepugnaM,cy. 
—Devise of real estate to the use of A., her heirs and assignB, 
subject to the proviso thereinafter contained for determining her 
estate and interest in the event thereinafter mentioned, with other similar 
devises in favour of other objects. Proviso that in €»8e any of the 
objects of the devises should Income bankrupt, the devise onto snch 
object should be void: Held that the provisp was a condition repug. 
nant to the gift and void .—Re Machu, 80W.B. 887. 

(viii.) H. Zi. — Oonstruetion^Oonversion .—The mere fact that a testator 
has given personalty with limitations appropriate only to realty will 
not ^ safhoient to raise an implied trust for conversion into realty.— 
Evaivs T. Ball, 80 W.B. 899. 


li 
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(i.) C. A.— Construction—Devise to Creditor on Condition of Relinquishing 
Debt — Death of Lapse of Residue. —Testator devised land at 

M. to R. on condition that he shoaid relinquish a debt owing to him 
from testator; and he devised land at S. to trustees to sell, with 
power to postpone the sa^e, the unsold portion to be transmissible as 
personalty. He bequeathed his personidty upon trust to pay debts, 
except mortgage debts and the debt due to R., and in case of insufficiency 
the deficiency wjjis to be paid out of the realty directed to be sold. R. 
died in testator’s lifetime, without issue : Held that the M. estate must 
bear the debt owing to R. The trusts of one-half the proceeds of sale 
of the S. estate tailed: Held that the half of the S. estate passed to 
the testator’s heir>at.law.— Kirk v. JTirfc, 47 L.T. 36. 

(ii.) C. A. — Construction — Forfeitwe on Alienation — Acceleration of Remain^ 
der. —Testator gave property to bis son for life, to be conveyed to the 
son’s children on his death in equal shares as they attained twenty-one, 
and he directed that bis son’s life interest should cease on alienation or 
bankruptcy and the gift to the children should be accelerated : Held 
that an assignment of the son's life interest and other property, which 
as to the life interest was never acted upon and subsequently disclaimed, 
worked a forfeiture, but that the gift to the children was not thereby 
accelerated.— Hurst v. Hurst, 61 L.J. Ch. 729; 46 L.T. 899. 

(iii.) Ch,. Div. V. C. B.— Constructwn—Gift to Clu.ss — Froiu 8. Down/wards. 
—A gift to the children of A. “ from S. downwards: ” Held toinclude S. 
— Lett v. Osborne, 47 L.T. 40. 

(iv.) C. A.— Construction — Gift to Issue and their Heirs—Life Estate. — 
Testator devisqd realty to bis sou, and after his decease to bis lawful 
issue and their heirs for ever, if any, and if he should die without having 
any children born in wedlock then to 111. and his heirs: Held that the son 
took an estate for life only.— Mf>ryan v. Thoinas, 51 L.,I. Q.B. 566. 

(V.) Ch. Div. V. C. B .— Co^istiuction—Qiftio Miirried Woman—Restraint 
on Anticipation — Non^lncoine Producing Fund — Annuity—LeuseholdsFree 
of Outgoings. —Testator bequoathed £20,000 to 8., and if 8. should die 
iu his lifetime to S.’s children equally, and declared that every bequest 
to a female during her coverture should be for her separate use, and 
without power of anticipation. ITe directed bis trustee to set apart and 
invest a sufficient part of his estate to pay an annuity of £500 to W.; 
and he bequeathed to W. a leasehold house, to be free of all outgoings 
and payments in respect of annual or other rent. S. died in testator’s 
lifetime, leaving two children, one a married woman : Held that the 
married woman was entitled to have her share of the £20,000 paid over 
to her, that the outgoings of the leasehold house up to testator’s death 
only were payable out of bis estate, and that the annuity was for W.’s 
life only.—v. Kayess, 61 L.J. Ch. 721; 46 L.T. 806 j 80 W.K. 
888. 

(vi.) Ch. Div. F. J.— Construction — Inconsistent Gifts — Erroneous llecitalin, 
Codicil. —Testator gave bis daughter an estate tail in his real property, 
and an absolute interest in his personalty; and by his codicil, after 
reciting that by his will he had given her a life interest in his property 
with 1 ‘emainder to her issue, he proceeded to make further dispositions 
of the property inconsistent with the gift to the daughter in the will, 
but consistent with a gift to her of a life estate : Held, that the gift ixi 
the will, though not ^revoked by the erronoous recital, was cut down by 
the inconsistent gifts in the codicil to a life estate.— Haggard v. Haggard, 
46 L.T. 807 ; 80 W.R. 920. 

(vii.) Ch. Div. V. C. fi.— Construction — Invalid Trust — Intestacy. — 
Testatrix devised her dwelling-house to trustees on trust, to keep it 
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blocked np for twenty years, and after that term to certain persons 
beneficially: Hefd that the directions as to blocking ap the house must 
be treated as ineffectual, and that there was an intestacy as to the term 
of twenty years.— Brown y. Bwdett, 47 L.T. 94. 

(i.) Ch. Div. F. J. — Construction — Svhstitutod^Qift—Failure of Prior 
QifL —Testator left bis residuary estate on trust for his wife for life, 
provided she shoold survive him twelve months, and gave her power to 
leave half the property by her will at her death, and gave the other half 
after her death, to his sister; and in case of his wife dying within 
twelve months of his decease, and in case of heraDot making a legal will 
loft the whole of his estate to his sister. Testator's wife died in his 
lifetime: Held that the gift over to the sister took effect.— Baviee v. 
Davies, 47 L.T. 40 j 30 W.R. 918. 

(ii.) Ch,. Div. V. C. B. — Construction—Substituted Gift. —Testator gave 
his residue to Us sister for life, and after her decease to her children on 
their respectively attaining tweuty.one, in equal shares ; and if any of 
them should die leaving issue, the shares of those so dying should goto 
their respective issue per stirpes; and if any of the children of his sister 
should die under age without leaving issue, thoir shares should lapse : 
Held that the gift to issue of deceased children was conditional, and 
therefore the issue of a child dead at date of will did not take.— Asq uith 
V. Savtlle, 47 L.T. 38. 

(iix.) Cll. Div. K. J. — Oonslmction — Vesimff—Contingent Re7nainrler—-Trust 
Estate — Direction to Pay Debts. —Testator, after directing that his debts 
should be paid, devised real estate to his executors and trustees on trust 
to pay his daughter the rents during her life and t^ter her decease upon 
trust for and the testator gave and devised the said I'eal estate to all 
the cbildren-of his daughter who should attaih twenty.one, equally, with 
a gift over in default of any child attaining twenty>one. At the time 
of the daughter’s death none of her children had attained tweuty-uue: 
Held that the direction to pay debts was sufficient to show the testator’s 
intention to give his trustees an estate in fee simple, and therefore the 
contingent I'emainders to the daughter's childi'eu did not fail.— Marshall 
V. Gingell, 47 L.T. 169. , 

(IV.) Ch, Div. K. J.— Constittetion — Vesting—Gift io Class—Death with 
Coiitimjency. —Testatrix gave realty upon trust for three daughters for 
life ill equal shares, and directed that after the decease of each of thetn 
her share of the income should be applied for the benefit of her 
.hildren living at her death, until they should attain twenty .one, then 
they would bo entitled to tbeir mother’s portion;” with oroasdimitu. 
tioiis over in default of children attaining twenty.one: Held that a 
child of one of the daughters, who htlaiued twenty.one and pre.deoea8ed 
his mother, took a vested interest.— Nottage v. Bux;ton, AtJ L.T. 161. 
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ALL REPOETED CA’SES, 

# 

IN THK 

l^aba ^£ports, ^Tato j0uraal Jlcpods, ^ato Cimts 

Reports, mid ®cchlg ^Icporter, 

FOR November, and December, 1882, and January, 1883.^ 
By Henry M. Keary, of Lincoln’s Inn, Barrister-at-Law. 


Administration:— 

(i.) Ch. Div. V. C. H ,— Athin'i^iisfraiion hif Conrt-% Lefjac]/ for Life.--- 
Rff>}dti(tnj Le<jutvt ’.—A legacy was given for^tiie separate nae of the 
logjiiee, to be invested by IruKtees to named by her, and after her 
doatli to fall into Ibe n'sidiie: HWd that tlio resifhuiry legatee ]>ad no 
right to have the fuml lm)nglit int«» Chnirt, in the absence <)f reaaoTiahle 
ground fur the a])j>licatioTi.—v. JlVZ/fx, L.R. 21 Uh. D. J21; 
52 L..r. Ch. 15; 31 W.H. IHO. 

(ii.) C. A. — i'Utmjp - ('ovtrthnlton -17 IH 17c/., c. 11.3. TcBlator hold 
aharoB in a banking company tvhoso deed of settlement )ii’ovided that 
if any shareholder did not on dcTnuud pay all Tnoneys due to the 
company, the directors might declare his share forfeited, ami <h»l 
nevertheless he should still he linbh* (o‘]iHy thiMlebt. Testator hoiTowtid 
money from th<5 (!om]>any and deposif cil deedH of r(>al <‘Biato as security, 
lie- devised the real estate to A., who eJaimeil that the testator’s sliares 
till the hank should contribute ratoaldy to the payment of the debt: 
Hvld that no case for contribution arose.—v. DunJoj), b.U. 21 
Ch. D. 583; 31 W.K. 211. 

A^eements and Contracts 

(hi.) C. A.— Umtrh— Ltfji(lihitrt( jUnuntji’n—Ri’iin/hi ,—A eonlract for sale of 
land by plaintiff to defendant for .C70,(MKJ pruvitled that d(*fendant 
shonld ])roviile .€70,0ft0 f.>r the purpose of laying out the (“state and 
bniklitig th<‘r(M)n ; nnd tlial he shoidd di'posir. t'o.UOO in a bank in joint 
riiimos of plaintiff and d<“f<*iidaiit, sneii .Co.CKXj to he forfeited ;is ii(pii- 
dated duniagcs if defeiidani shoidd eonirnit u siibstantiai bn-'ueh of the 
contract: llvltl that the foriV-ilurc was inti'iidcd only to take place on 
a substantial breach of any of the HubBetpieid^stipnlaLions, arnJ that the 
£5,000 must bert!gardc(l as lic^uidaled damage's .—Malhs v. iSm^fh, L.Jl. 
21 Ch. D. 2+3; 47 L.T. 380; 31 WMl. 214. 

* Cases reported only in tlie hftu' T’eme.** Rt'portr> and MVc/.V// Il>‘piirler for 
January 27th are postponed to the next quarter's Dtgest. 
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(i.) Q. B. Div. — Brnnch—Liquidated Da)nageB—Penalty.Covenant by 
lossoc of niniefl at fcho expiration of l^ase to put lands in state they were 
before, or to pay £100 for oveiy acre not so restored: Held that lessor 
was oiititlod to £100 for every acre not restored, though the gum greatly 
exceeded the actual amount of the damage.— Re Earl of Meisborough and 
Wood, 47 L.T. 6t6. 

(ii.) Ch. Div. M. B ,—^iZe«frj!c^H'e Covenant — Breach — Acquieecenee.-^Held 
that ‘the right tb enforce a covenant by pnrehasera of part of an estate 
not to keep a beor-shop, was lost by a long acquiescence in breaches of 
the covenant.—dfcZsei/ v. Dodd, 52 L.J. Ch. 34. 

(in.) Ch. Div. V. C. B. — Restrictive Covenant—Building Estat^^Right 
to Enfoi’ce. —Purchasers of lots in a building estate entered into certedn 
covenants as to the number and position of the houses to be built 
thoreou. Defendant bought lots adjoining a lot bought by plaintiff and 
was about to build houses not complying with the covenants, and in 
consequence overlooking plaintiff’s plot more than if they did comply; 
Held tliat plaintiff was onlitlotl to restrain defendant from brealdng 
the covenants, notwithstanding that broaches had been permitted on 
other plots not contiguous to plaintiff's.— JachMon v. Whmifrith, 47 
L.T. 243. f 

(iv.) Q. B. Div. — Restrictive Covejiant — Tnjunciion — Laches — 

Indemnity of Lessee. —Plaintiffs conveyed to A. lands adjoining their 
railway, and A. covonantod for himself, his heirs, executors, adminis¬ 
trators and assigns, thot he would not build within ten feet of a certain 
viaduct: Held that the covenant was binding on a purchaser from A.; 
that plaintiffs wore entitled to an injunction against such purchaser and 
his lessee to compei them to remove buildings erected in breach of the 
covenant, notwithstanding that a breach was also committed in 18(59; 
and that tho losseo was not entitled to be iuclemnified by his lessor, 
though tho latter had given him leave to erect the building sought to 
be removed.— London, Chatham and Dover Bail. Co. v. Bull, 47 L.T. 413. 

(v.) C. A.— Sale of Goods—ifonthly Delivery — Non-payment hy Veiidce — 
Repudiation. —Mere non-payment by the wondcc for goods delivered 
under a contract is not, in itself, sufficient to justify tho vendor in 
treating the contmcl as at an end, and refusing to deIi\'or goods there¬ 
under.— Mersey Steel and Iron Co. v. Naylor, L.R. 9 Q.L.D. G48; 51 
L.J. Q.B. 57Gj 47 L.T. 3G9i 31 W.R. 80. 

(vi.) Q. B. Div. — Sale of Goods—Time limited foi' Rejection. —Whore the 
vendor of goods has stipulated that no aJlowaJico shall bo made for 
injpcrfoctions unless notice be given by first post after receipt of g«)od8> 
this stipulation applies to all defects, whether latent or patoiit.— 
Carton v. Macintosh, 31 W.R. 232. 

(vii.) Ch. Div. K. J,— Specific Performance—Damnyes—21 22 Viet., 

c. 27.—To ontitio a plaintiff in an action for specific performances to 
recover daniugos, other than his actual loss and expenses, in respect of a 
breacli of oonrr.vc?t, misrepresentation by dofemdant must be pleaded 
and established,— Rock Pm-flond Cement Co. v. Wilson, 31 W.E. 193. 

Arbitration 

L 

(viii.) Q. B. Div. —Injunction to Restrttin. — The Court will grant an injnnc* 
tiou to restrain an arbitration if it appears that the question in dispute 
is not a question or difference witliin the meaning of the agreement 
ujider which the arbitration is insisted upon.— North Londoji Rati. 
Coix. Great Northern Rail. Co., 47 L.T. 883. 
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Bankruptcy :~ 

(i.) C. A.— Act of Bankrupt/:y~Trader—of Trade— liank^ 
rtiptcij Act, 1869, «*'. 6, 8.—a debtor is not actually carrying on a 
trade at tho time when he is alleged by a petitioning creditor to hare 
committed an act of bankraptcy, it is a ({uestioii^of intention to ho de* 
cided on the evidence, whether the debtor has pemianontly ceased to 
trado or not; and if he has only temporarily snspended trading he is 
still a trader within the Banki’aptcy Act. ~E(o par It Salaman, Re Taylor, 
L.B. 21 Cli. D. 394j 47 L.T. 495. 

(ii.) O. J. B.— Adjudication—Poioer to Annul —-Ba«lTti|ptr.vAct, 1869, 10.— 

An adjudication in Imnkrnptcy not appealed from and duly advertised, 
will not be afterwards annnlled on the ground that there was no snffi* 
cient petitioning weditor’s debt.— E.v parte French, Re Trim, 52 L.J 
Ch. 48; 47 h.T. 339. 

(iii.) C. A .-^Bankruptcy of Asttignee of fjcaae — Ihuclai-mcr—BanVniptcy Act, 
1869, s. 23.—Tho disclnimor of a lease by the trustee of a bankrupt 
assignee has no effect n]>on tho rights and liabilities betw'oon the lessor 
and original lessee, and tho former can recover from tho latter rent 
accrued duo since the date of disolaimor.— Eaat and India Dock 
Co. V. Hill, L.R. 22 Ch. D. U; 52 L.J. Ch. 44 j 47 L.T. 270; 31 
W.ll. 55. 

(iv.) C. J. B.— Composition—Small Assets — Registration. — A debtor filed 
a liquidation petition and all the creditors except one agreed to accept 
a composition of 3d. in the pound payable in two months, and sec.urod. 
The debts amounted to dS304, and the asscsts to £8. I'ho rosoluCioiiH 
were confinued and registered : Held that the regislS^tiou was right in 
tho absence of evidence of mala tides .— K.r paiie Russell, Re Robins, 
47 L.T. 338. 

(v.) O. A .—Dealings icith Bankrupt—Protected Tratisaciion—Rankrujjtcy 
Act, 1869, s. 94 (3). —A dealing or contract wdtb a bankrupt made before 
date of udjudioatiou by one having notice of any act of bankruptcy 
committed by the bankrupt and available! against him at date of adju¬ 
dication, is nob protected by sec. 04, sub-sec. 3 of Bankruptcy Act.— 
Hood V. Nemhy, L.ll. 21 Ch. D. C05; 31 W.tt. 1H5. 

(vi.) C.A.-JS: .ram inatinu of Witness—Right to Copy of DepositBankruptcy 
Act, 1869, s. 96.—The Court has a discretion whcllier or not to give a 
copy of the short-hand notes of J,hc deposition of a witness examined 
under sec. 96 of Bankruptcy Act. A creditor who was so examined 
WHS allowed a copy.—E.r parte Pratt, Re Haymon, Ji.K. 21 Ch. D. 489 ; 
47 L.T. 368; 31 W.R. 189. 

(vii.) C. A.— Exiunination of WitnesH-^Vealings tolth Bankrupt—Banknipicy 
Acf, 1860, ss. 9G, 97 —The Court has no ])ower to onler a witness bo 
furnish nu accoiiut in writing of his doulings with the bankrupt.— K.k 
parte Reynolds, lie Reyuolih, L.H. 21 Ch. D. 601; 47 L.T. 496 j 
31 W.R. j87. 

(viii.) C. A.^~^JuriMdiction~~VraH(lHlent Deed. —Whore a trustee in bankruptcy 
proceedings in a county court inipcacbes a deed oxocntod by Iho bank¬ 
rupt as fraudulent under 13 Eliz., c. 6, if tho amount at stako ;h oon- 
sidornble, and serious cjnestions of characte-r aro involved, the Jndgo 
ought, if so desired, to loavc tlte matter to be tried in an action 
in the High Court in the ordinary way.--A’.*' p«r/e/burr, Re Roberts, 
L.R. 21 Ch. D. 553 ; 47 L.T. 402; 31 W.R. 104. 

(ix.) C. J. B-— Jurisdiction—Bonkruptef Art, 3809, s. 72.—Tho fact that a 
mortgage of premises to a surety by the prmcij)al to secure him |q);8insi 
loss, contains a condition that tho mortgagee sliall be at liberty to cuter 

. C—2 
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npon the premises on the bankraptcy of the mortgagfor, does not give 
the Court of Bankruptcy jurisdiction to interfere, uter the mortgagor 
has become bankrupt, with the mortgagee’s rights, when he has in fact 
entered on the premises under another oondition.-^ExparteHutchinson, 
lie Holt, 47 L.T.,483. " 

(i.) 0. J. B. — Liquidation — Lease — Surrender hy Operation of Law — Agree* 
merit for Nerv Lpase. —A fire having occurred on leasehold premises the 
lessor entered, and subsequently an executory agreement for a new 
lease at an advanced rent was entered into, and the lessee, on the 
lessor’s dcmwid^ had paid the advanced rent under protest. The lessee 
having become a liquidating debtor : Held that the old lease was sur* 
rendered by operation of law, and that a distress by the landlord for 
the iuoroasod rent was lawful.— En) parte Vitfde, Re Young, 47 L.T. 480. 

(ii.) C. A. — Liquidaiiov—Statement of Affairs — Partnership. — A debtor who 
carries on one business alone and another in partnership with a solvent 
partner, wlion he hlus a lujnidation petition mnst set out in his state¬ 
ment of affaii'S the assets and liabilities of the partnership business in 
detail, and must state the acconnt between himself and his partner. If 
he cannot make snch a statement, he cannot have a liquidation by 
arrangement or composition. — parte Amor, Re Amor, L.R. 21 
Ch. D. 594. 

(iii.) C. A. — Petitioning Creditor’s Debt—Cortfract to take Shores — Stock’ 
Broker—Rules of Stork E-uchange. —By the rules of the Stock Exchange 
prices of shares contracted to be bought or sold by a defaulting member 
are to be Axed by the official assignee of the Stock Exchange, and the 
differences paid to, or claimed from such assignee. A member of the 
Stock Exchange having contracted for the purchase of certain shares 
failed to meet his engagements: Held that the price iixod by the official 
assignee for such shares was substituted for the original contract, and 
a bankruptcy petition could be founded upon a claim for such price.— 
Ex parte Ward, Re Ward, 31 W.R. 112. 

(iv.) C. J. B<— Petitioning Creditor’s Debt — Liquidated Sum — Act of Bank¬ 
ruptcy — Trader. —A trustee was ordered by the High Court to deliver 
up certain property or pay the value of it to A., and an inquiry was 
directed to ascertain the valno: Held that the amount dne to A. under 
this order could not constitute a good petitioning creditor’s debt till after 
the conclusion of the hiquiry. A trader who executed an assignment 

. of all his bnsiness and then went abroad : Held not a trader within the 
meaning of thoBankrnptcyAct,afterhehad executed the assignment.— 
Ev parte fteyvnlds, Re Reynolds (2), 47 L.T. 448. 

(v.) C. A. — Proof-—Admis8in}}—Right to apply to Expunge — Time — Bank* 
ruptcy Rules, 1870, rr. 72,73. —A trustee in bankruptcy who has admitted 
a proof against the estate is entitled at any time afterwards to apply to 
the Court to expunge the proof, on the ground that it was wrongly 
admitted} but, if expunged, the creditor will l»o entitled to retain any 
dividends ah’eady received.— Er parte Harper, Re Tait,h.}l. 21 Ch. D. 537; 
47 L.T. 421; 31 W.B. 152. 

(vi.) C. A. — Proof—Refuml to adjourn Consideration — Appeal.^The admis¬ 
sion or refusal of ? disputed proof at the first meeting of creditors is an 
exercise of judicial discretion of the registrar, and he is not bound to 
adjourn the coiisidcration of the proof. An appeal will lie from the 
exorcise of such discretion, hot the Court of Appeal will not interfere 
except on a very strong case being shown.— Ex pa rte Mark, Re Amor, 31 
Vr.R. 101. 
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(i.) Q. B. Div. — of Settlement—AnnxUmenf of Adjudication — 
Release of Bankrupt.-^By a apodal reaolatiou u baukrupt’a creditors rc< 
solved that upon his assigning to his tmsice all his estate and effects for 
the benefit of hui creditors, the order of i^judication should bo annulled : 
Held that he was thereby discharged from all debts in respect of which 
he was made bankrupt .—Oilhey v. Jefciee, 47 L.T. 473. 

(ii.) Q. B. Biv. — SeUoff-^Muttud DenUmji*—Landfcyd and Tenant—Rent 
Due before Batikruptcy—Bankruptcy Act, 1809, «. 39.—Tho trustee of a 
bankrupt lessee of a farm carried on tho farm till tho termination of the 
lease. The cnstozn of the country required the faudlord, at tho expira* 
tion of the loaso, to pay tiio tenant a valuation for tillage, sowing, and 
cultivation: Held that the landlord could not sot-off against the sum so 
due to tho trustee, the rent dne from the bankrupt at the time of 
bankruptcy .—Allmvay v, Steere, L.R. lOQ.B.D. 22; 52 L.J. Q.B. 38; 
47 L.T. 333. 

(iii.) H. Xt «—Stoppage in Transitu — S-uh'l’urchafie-^Conutrtwtive. Dclieery. 
—Tho re-sale by the pnrehasor of goods hi tmuKitu, the receipt of de« 
livery orders by the sub-purchaser, and the actual receipt by him of 
part of the goods, do not put an end to the transit us, so as to pnwent 
the vendor’s right of stoppage lu transitu attaching to the unpaid 
purchase-money duo from tho sub-purohascr, — A’mwp v. Folk, L.R. 7 
App. 573; 47 L.T. 454; 31 W.R. 125. 

(iv.) C. JL,—Triii>fee—Direction by Creditors—Application to Court — Bank¬ 
ruptcy Act, s. 20.—Under section 20 of tho Bankruptcy Act, 1809, 
the Court, has power to give directions to a trustee over-riding direc¬ 
tions given him by a majority of the creditors,•where those do not 
appear to have been given in the .interests of the creditors 

generally .—Ex parte Cocks, Re Pooh, L.R. 21 Ch. D. 397; 47 L.T. 49C; 
31 W.R. 105. 

Bill of Exchange 

(v.) Q. B. Div. —Acceptance in Ulank—FraiululvnlxiUcraiioii — Liahilitij .— 
A bill of exchange coutainiug the sum of £14 in tho margin in figures, 
but no words in the body denote tho amount, was accepted by 
defendant and returned to the drawer, who fruudulontly inserted tho 
w’ords “one hundred and sixty-four” in tlic hill, and altered the mar¬ 
ginal figures to that amount: Held that defoiidaiii was liable on the 
bill Ui an innocent bolder for value .—OarrarJ v. Le.ivie, L.ll. It) Q.B.D. 
30; 47 L.T. 408. 

Bill of Sale 

(vi.) Q. B. Div.— Af/er-Acguired J*ro2)t:rly—Orowhig Crops.—By bill of sale 
grantor assigned to grantee the growing crops on certain premises and 
those which at any time thereafter should be in or about the same or 
:iny other premises of the grantor during the continuance of the security: 
Jleld sufficient to (mss future growing crops on their coiniug into 
existence, and to enable grantee to maintain an action at hiw for their 
recovery or for damages for conversion. — ClementH v. Mo-lheics, 47 
L.T. 251. 

(vii.) Q. B. Div<— Attestation — A^davit-~41 ^ 42 Viet., r, 31, s. 10. — Tho 
affidavit of the attesting witness to a bill <4 sale need not state in so 
many words tjiat he did attest tho bill, if this can be inferred from the 
affidavit.—lute* v. Ashcroft, 47 L.T. 337; 31 W.R. 160. 

(viii.) C. A.— Coneideration—Affidavit (ff Attestiition —-41 ^42 Vief., c. 31, ss. 
8 , lO.—The consideration for a bill of sale is set forth suffi^entiy to 
satisfy section 8 of Bills of Sale Act, 1878, if it is stated as a certain 
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enm in cash, though iu fact saoh sam was never aotna^Iy paid to the 
grantor but was retained by-him oat of moneys payable by him to the 
grantee for a oontemporanooas purchase of the pi'operty comprised in 
the bill. Tt is not neoessaiy ih^ the affidavit hied on the registration 
of a bill of sale should state that the attesting solicitor explained the 
effect of the bill to the grantor before the exeontion .—ISsf parU Boltandf 
lie Roper, L.B. 21 Ch. D. 543j 47 L.T. 4«8; 81 W.R. 102. 

(i.) C> A*— ConsIderatiQU — Agreement not to Register-^Additimial Romts — 
Misdescription gf Grantor—Al ^ 42 Viet., c. 31, m. 8,10.—At the time of 
granting a bill of aalo it was verbally agi'eed that tbo bill should pot be 
registered, iu consoqneucc of which a higher bonns was i»<yable by the 
grantors: Held that the agreement not to register was collateral, and 
need not be stated in the bill, and that it was not a defeasance or con* 
dition withiu section 10 of Bills of Sale Act, 1878. The grantors, a 
father and son, were described as partnors. They had been partners, 
bnt at the date of execution the partnership was dissolved. The father 
afterwards booamo bankrupt: Held no such misdescription as to affect 
the validity of the registi^tioii.— parte Popple well, tie Siorett, L.R. 
21 Ch. 1). 73 i 52 L.J. Ch. 39} 47 L.T. 274} 31 W.Il. 35. 

(ii.) C. A. — ReHtegistration — Ajffidavit—Deacriptiwi of Grantee —41 ^ 42 
Viet., c. 31, 8. 11.—When a bill of sale is re-registered, the affidavit must 
set forth the names and addresses of the parties as stated iu the bill, 
though such description may bo erroneous.— Ex parte Webster, Re Morris, 
31 W.R. 111. 

Building Soefety: — 

(iii.) O. A. — Rorroipiug Powe'rs — Orer’drawing Account—Bankers Lipn.—~A 
building society, having no power to borrow, overdrew its account, and 
deposited deeds with its bankers as security for the over-draft; Held, on 
the winding-up of the society, that the over-drawing was ultra vires, but 
the bankers were entitled to hold the deeds as a security for so much of 
the money advancedas had been applied in payment of the liabilities of the 
society properly payable.— Blackburn Building Society v. CuHlife Brooks 
^ Co., L.R. 22 Ch. D. 61; 31 W.R. 98. 

Charity 

(iv.) P. G,—Charitable Gift'Appropriation to .Educational Purposes^^ 
Endowed jSchoo/.s Act, 1809, ss, 6, 14, 19.—Endowments given for 
cliaritablo uses and appropriated to purposes of education by a scheme 
and order of the Court of Chancery are educational endowments 
within sec. 5 of Endowed Schools Act. When, sneh endowment was 
actually given mure than 50 years before the A(^t, but appropriated 
under the scheme within 50 years : Held that it was not within 
sec. 14, sub-sec. 1. A schomo providing that educational fees of a 
particular class should be increased: Held not contrary to see. 11 of 
the Act, or see. 5 of the Amendment Act of 1873.— Ross v. Charity 
Commissioners, L.R. 7 App. 463 ; 61 L.J. P.C. 106; 47 L.T. 172. 

Colonial Law 

(v.) P, C.— toio of Canada—Debentures issued by Ti'^istees of Quebec Turn¬ 
pike Roads. — Held, that debentures issued under the authority of 
Canadian Act, 16 Viot., c. 235, by the trustees of the Quebec turnpike 
roads, appointed .under Ordinance 4 Viot., c. 17, did not create a 
liability on the part of the province in respect of either principal or 
interest thereof j and that the province of Canada had not recognised 
its liability to pay the sams.-^Reptna v. Belleau, L.B. 7 App. 473. 
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Company 

(i.) O. A.— Memwandum—Adding to by ArticUn — Dn'idcndn out of Cnpitat — 
Companien Act, 'l£t62, s. 12.—The nominal capital of a compuuy 
formed for land and finanoial bnsineBS was stated by the niGmorandiiiu 
of association to be divided into A shares and,B shares. The artiolos 
of association provided that the capital and ixi6oiuc of the R siiares 
wore to be formed into a trust fund for paying a i)roforeDtial dividend 
on the A shares t Held that the articles were tiffed rirtte.-^Quiintenti v. 
Land Corporation cf Ireland^ 4^ L.T. 517. 

(ii.) C..A* —Folirw/—Prortss—AtfcstatiMi.—-A comphuy’s artiolos provided 
that proxies must be in writing, and the Bh.arehuldor’8 siguatui-e nttosted 
by a witness, and provided a form of proxy .containing an attestatibn 
clause. By subsequent special rosolution, a now form of pi*oxy was 
adopted which bontainod no attestation clause : Held that votes given 
on the new forms wore invalid.— Harben v. rhilliptf, 31 W.R. 173. 

(iii.) C. A.—-Actiw by Liquidator for Luht^l'iet-nff—Judicature 
Act', 1875, 8. 10; Ord. 19, r. 3,—In an action by tho li<iuidator of n 
company which is being wound-up for a debt due to tho conipajiy, 
defendant may sot-off unliquidated damages, by coiiutcr-claini, to nn 
amount not exceeding the claim of tho liquidator. —Mernpg titirl lT* Iron 
Co. V. Nfi/t)loT, L.K. 9 Q.B.D. G48j 51 L.J. Q.B. 57G; 47 L.T. 309;, 
81 W.E. 80. 

(iv.) Ch,. iDiv. E. J.—* — Contributory —Jlfw/RQ^anrc 
-^Sef'Ojf — Ord. 19, r. 3.~-A summoua was taken out, in tho winding-up- 
of a company, against H. for damages for inisfoasauco, ^uul an order 
made thereon for payment by him of £2,(XX). AJtor tlio suirinious, and 
before the onlor, 11. assignod oertjiin dobis.duo from tho company to 
him to T., who took them without notice of tho claim against H. s 
Held that the liquidator could not set-off against 1’. the £2,000 duo from 
TJ .—Kx parte Theye, Re Milan Tmmwav!/ L.U. 22 Ch. D. 122; 
62 L.J. Oh. 29; 31 W.R. 107. 

(v.) C. A. — Windiuff’Up^Oosts of Liquidation—Appeal—CompanicH Act, 
18Q2, b\ 95.—A liquidator is, generally speaking, entitled to costs pro¬ 
perly incurred, but is liable to bo onlerod to pay costs personally whoro 
ho has been guilty of ignorauco or want of skill, though there has been 
no actual misconduct. If he appeal froja an ailvorse decision without 
leave, he will l>e liable for the costs of appeal if unsuccoesfuK—Rft 6(iL'er 
Valley Mining Co., L.R. 21 Ch. D. 381 ; 31 W.ll. 90. 

(vi.) C. A. “-Winding-up — Direciwn’ Liability - Dividendt, out of Capital — 
Hi’t-off—Statute of LimitaUons-- Cmipaniee Art, 1862, 8. 105 .—Held that 
directors of a company who had paid dividends out of capital were 
guilty of a broach of trust within aoc. 1C5 of Uompanios Act, 1862, and 
jointly and severally liable to refund tho mortey so paid ; that the Statute 
of Limitations did not affect thoir liability; and that they were not 
entitled, in tho winding-up of the company, to set-off ilobts due to them 
from the company.— i'hlcrofVe Cane, Re Exchange hanking Co., L.E. 21 
Ch. D. 519; 31 W.R. 174. 

(rii.) C. A.— Windi-ng-up — Director'/t LiahiUiy — Misfeaeamce — Set-off. — Dl- 
reetoi‘8 of u company agreed to pay £2,600 to a promoter for his ser¬ 
vices on a verbal understanding that he should expend this sum in the 
purchase of the compan 3 r’s debentures; wlych he accordingly did, and 
divided them between himself and the directors : iiedd, in tho winding, 
up, that the directors were liable to znako good tho £2,600, and that 
there was no right of sot-off in i'espoct of the sums so payable by tho 
directors against debts duo to them from the comjiany.— Ex parte 
Pelly, The Anglo-French Co-^erative Society, L.E. 21 Ch. D. 492; 31 
W.R. 177. % 
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(i.) Ch. Div. P. J .— Windanj-up — ■Direct<y)'’8 Liability — Nan^feanance. — 
Section 165 of Companies Act, 1862, does not apply to non-feasance by 
directors.— Re Wedgwood Coal and Iron Co.^ 81 W.R. 181. 

(ii.) C. A. — Winding-up — fS.vec,ution—Companies Act, 1862, s. 163.— 
Where an excentfon af^inst the goods of a company which is being 
wound-up is avoided under section 1C3 of Companies Act, 1862, it is 
avoided altogether, and the creditor retains no interest under it.— 
A';!!part#' Fourdnnier, Re ArtiKlic Colour Printing Co., L.R. 21 Ch, D. 
510; 31 W.R. 149. 

(hi.) Cll. l}iv. C, J.-~Wnidivi)’Up — Mortgage of Companies Effects -Books 
of Coinpany. —In the windiug-up of a company a mortgagee in possession 
under a mortgage of all the company’s effects, cannot retain the books 
of the company, as against the official liquidator.— Re Chjne Tin Plate 
Co., 47 L.T. 430. 

(iv.) Ch. Div, V. C. B. — Winding-up—Two Petitionx. —Where it is clear 
that a comj)any cannot continue to carry on business, a winding-up 
order will be made upon petition, though a prior petition in another 
branch of the Couit, and" a motion for transter under Ord. 51 are 
pending, if the second petition has been presented loud fide, without 
knowledge of the first.— Re Wynaad Qorddu Lead Mining Co., 31 
W.R. 220. 

Copyright: - 

(v.) Ch. DiV- V- C. B.— Tnfringemeitf -Book -6 ^ 6 Viet., c. 45. — Plaintiff 
registered ns a book an envelope containing a card perforated so as to 
oast a shadow i'esembling a well-known picture. The title and description 
of the article were printed on the envelope : Held, that the only thing 
registered was the matter printed ou the ouvolope,— Cable v. Markx, 4? 
L.T. 432; 31 W.R. 227. 

(vi.) C*A. — Infringemenl — Ilhtstrn.ted- Catalogue —5^ G c. 45, k. 2.— 
An illustnited catalogue of furniture is a book within see. 2 of Copy¬ 
right Act, 1842, and protected from infringement under the Act.— 
Maple and Co. v. Junior At'my and R'ary Stwes,Jj.R. 21 Clu D. 369; 
31 W.R. 70. 

Coroner, Duties of: - 

(vh.) Q. B. Div. — liefiisal to Hold Inquest — Delay. — A coroner received 
from the police anthoritn s notice that a man within his district, aged 
fti.vty-oue, had been found dead in his hod. Jt did not appear either 
iliat there had been any previous illness, or that there was any sus¬ 
picion of suicide or crime, and a medical officer refused to give a 
certificate ; Held, that the coroner was bound to hold an inquest. A 
coroner is not justified in delaying the inquest on a body in a state of 
decomposition for five days in order that the bodj' may bo identified.— 
Re Hull, L.R. 9 Q.B.D. 089. 

County Court 

(viii.) Q. B. Div.— Case sent for Trial to —l/'vdfyHi'datp#? IMimoj/ck— 19()r"20 
Viet., c. 108, M. 2G.—There is no power to order an action for unliquidated 
damages to be tried in a County Court, though the writ bo endorsed with 
a claim for a specified sum.— Knight v. L.R. 10 Q.B.D. 11. 

(ix.) Q. B« Div,— Priedte Act—Reference to County Cf*urt Judge- — Manda¬ 
mus. —By a private Act it was provided that any dispute between the 
fi. sewers b<^d and any local authority with respect to carrying out 
the provisions of the Act, might, at the instance of either party, be 
referrred to the Judge of the Sussex County Court who Bhould hear 
and 4|[termine such dispute, and whose decision should be final. A 



QUARTERLY DIGEST. 


29 


dieputo having arisen between the board and a local authority, the 
board reqiiired it to be referred to the County Court Judge: Held that 
he was bound to hear and determine the matter, and that mandamus 
was the proper course to compel him to do so.— Re BHghton Setvers Act, 
L.R. 9 Q.B.D. 723. 

Grimes and Offences 

(i.) C. C- R.— Admiralty Jurisdiction — Admiralty jurisdiction 
of England extends over British vessels when in the rivers of a foreign 
territory, where the tide ebbs and flows, aneb where great ships go.— 
Regina v. Carr, 62 L.J. hl.C. 12; 47 L.T. 450; 31 W.H. 121. 

(ii.) Q. B« Div.— Elementary Educaiiov—Attendance Order—Death of 
39 ^40 Viet., c. 79, as. 11,13.—An attendance order mode on 
the father of n child under sec. 11 of Elementary Education Act, 1876, 
cannot, on the father’s death, be enforced against the mother under 
sec. 12. --Hance v. Fairhurst, 51 L.J. M.C. 139. 

(iii.) C. A. — Extradition—Verson ulreudy in Custody —Arj'esf anihout War* 
ro«t—33 34 Kicf., c. 52, h. 8.—Under sec. 8 of Extradition Act, 1870, 

a fugitive criminal who is aln'ody in custody may bo detained for an 
offence coming within the Act, though originally arrested without 
warrant.— Regina v. Weil, L.R. 9 Q.B.D. 701; 31 W.lt. 01. 

(iv.) P. C.— False Imprisourment — Lunatic — Puhlic Jhify .— An officer in 
India in command of military cantonments, and having general con* 
trol of the police in the absence of the cantonment magistrate, believing 
appellant to be a dangerous lunatic, directed two medical officers to 
examine him, and place<l a guard over him till*they could decide tho 
ease. The medical officers reported appcdlant to be sane: Held, that tho 
officer was liable for damages at tho suit of ap|>ellaDt.”»S'i«ria/r v. 
Broughton, 47 L.T. 170. 

(v.) Q. B. Biv.— Oaminy—Opt’ii and l‘ubllc I’lace-^Raihvay Gaiv/aj/e—SCiJ" 
37 Viet., e. 38, «. 3.—^A railway caniago wliilo travelling 011 its journey 
is au open and public place to which tho jmblic have or are permitted 
to have access within sec. 3 of V'ligiiuit Act AnKjndinont Act, 1873.— 
Lanyrish Archer, L.R. IO‘Q.B.1). 4-J-; 47 L.T. 548; 31 W.R. 183. 

{vi.) Q. B. Dig.-*- Indictment—‘Adding t'oiiiitx—liO iji’ 31 Viet., e. 35, «. 1.— 
On an aiiplication for 11 oouHcnt under sec 1 of 30 & 31 Viet., i*. 35, to 
add counts to a hill of indictment, materials ought to he placed before 
the Judge in order to euahlo him to oxcreiso his disen'tion as to giving 
his consent; and where such consent has not been ]>roperly given, the 
(!ourt has jurisdiction to quash tho counts arlded under it .—Hnghui v. 
Itrad/augh, 47 L.T. 477; 31 W K. 229. 

(vii.) C. C. R.*— Koj»iir —(.*hiW Befioeon Tirelre avdThtrleen —38 ^ 39 Viet.,r. 
04, s. 4.—Section 4 of 38 A 30 Viet., 0 . 94 does not repeal the common 
law which makes the offence of rape a felony.— Regina v. Ratcliffe, 47 
L.T. 388. 

Debtor and Creditor:— 

(viii.) Q. B. DiV. — Chnicn nf ])iihlors — Eitirfiim—Enioppsh —Any act of o 
creditor, having the right to elect which of two debtors lie will proceed 
against, by which he materially affects tho position of the other creditors 
of one of the debtors, will be held to amoiuit to an election on his part. 
— Fell v. Parkin, 47 L.T. 850. 

(ix.) Q. B. Div ,— Release [nspectorship Deed — Estoppel.—X deed of 

inspectorship and composition Vmtained a covenani. that in a certain 
event the debtor would, if required, assign all his property to the 
inspector for the benefit of his creditors, and that thereupon debtor 
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should be released from his debts. There was also a proviso that the 
deed shonld be void if all the creditors to a certain amotmt did not 
execute it within six months. The debtor made the assignment to the 
inspector: Held tliat the deed was voidable only, and not void if 
not executed by all the “ necessary creditors, and that the release 
was a good defence against a creditor who had executed the deed and 
endeavoured to obtain payment of a dividend under it, and who knew 
that all the creditors h^ not executed it.—Xhtuav. Wyman, SI L.J. 
Q.B. 623. 

Defamation 

(i.) H. Xi.— Libel — Inuendo — Question fw 'Jury. — Whwre words taken in 
their primary sense are not libellous, in order to prove a libel depending 
on an inuendo there must be evidence of facts which w'ould reasonably 

• make thorn defamatory in their secondary sense, known beth to the 
person who indicted the libel and to those to whom it was published.— 
Oapitfd and Counties Lank v. Henty, L.K. 7 App. 741; 31 W.R. 157. 

Easement 

(ii.) Oh. Div. V. O. B .——Implied Orant—Deroyating from.—~3. 
erected buildings consisting of seven blocks on certain land, and mort¬ 
gaged one bl(jck to R. and subsequently Eiuother to M. At the date of 
the mortgages the blocks were unhuishod, and when they wero com¬ 
pleted some of the rooms in R’s bh>ck derived their light through 
windows in the party wall separating this block “from M.’s. B. and M. 
afterwards foreclosed: Held that M. mast be restrained from interfering 
with the easement of light to B.’e block through the windows in the 
party wall.— R-^sell v. Wettts, 47 L.T. 245. 

(hi.) C. A.— Right to support — luipUed — Qranl. —Tke corporation of L. sold to 
plaintiff one of several lots of land which wore offered for sale on con¬ 
ditions requii’ing tho purchasers to build thereon according to plans 
approved by the corporation. Plaintiff began to build a house on his 
lot, and snbsoquontly dofendaut bought an adjoining lot, and began to 
excavate for foundations to a greater depth than plaintiff bod done, and 
thereby endangered plaintiff’s foundations: Held that he inuBt be 
restrained from doing so.^Righy v. Bennett, L.R. 21 Ch. D. 559; 31 
W.B. 223. 

jBcolesiastioal Law 

(ir.) Ch.. Div. C. J.— Lcprivafhn — Prohibition—Inierlocutonj Decree—Royal 
Vaiace —3 ^ 4 Viet., c. 86.—A suit for ecclesiastical offences was 
instituted against an incumbent in 1874, and sentence pronounced of 
suspension on 9th March, 1^78, conditional on an affidavit being filed. 
When the affidavit was filed, another sentence to tho same effect was 
pronounced on 23rd March, 1878. A second suit was brought for dis¬ 
obedience of tho order of 23rd March, 1878. On motion to make 
absolute a rule nisi for prohibition to the judge of the Arches Court, 
and the promoter: Held that the order of 23rd March, 1878, was valid, 
and that Committe Boom E of House of Lords, whore the Judge sat who 
pronounced sentence, was not exempt from ecclosiastacal jurisdiction as 
being in the Palace of Westminster.— Combe v. De la Bere, 47 L.T. 185; 
81 W.R. 24. 

Election * 

(v.) C. A. — Parliament—Election Eaepensos —AwtAority of -Sub-Agent.-^ 
Though a auh.agent at an election has an implied authority to employ 
canvassers, he has no authority to pay them, uid therefore cannot 
recover the amount so expended from tlsM candidate.— Parker, L.B. 
2lCh.D.408? 31 W.R. 212. 
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Fishery:— 

(i.) S. Ii.— Preset d, pi'«ndrc. —Plaiiitlffe, in auacticuof tres¬ 
pass for (lietnrbance of their several oyator fishery in a tidal na\’igablo 
i-iver, ostublishod a primd facie title to the soil of the river uud tho 
fishery; Held that a claun by defendants to«a right to fish at certain 
times in the river as inhabitants of ancient tenements in a borough was 
not a profit d prendre «a alieno solo, and that a lawful origin to tho usage 
ought to be presumed if reasonable.—Ooodwan v. Mayor of Saltash, 
L.R. 7 App.^ 633. 

Highway• 

(ii.) Q. B. BIy. — Repair —Rate—38 ^ 39 Fief., c. 65, s. 210.—A local 
district board in 1880, laid down in theii' district a korbslouo about 300 
yards long, as a coping to the pathway of a road: Held that this did not 
constituto the establishment of public works of paving within soo. 21C, 
sub-sec. 3 of Public Health Act, 1875,—Oaiwhopo District Board v. 
Bradford Corporation, 47 L.T. 344. 

(iii.) Q. B. Div. —Trespass— Entry of Ox info Adjoining Street^No 
Negligence. —Aii ox belonging to dofondaiit, while being driven liis 
servants through tho streets of a country town, entered plaintiff’s shop, 
which adjoined the street, through an open doorway, and damaged his 
goods. No negligence by defendant or his servants was i)rovod : Helfi 
that he was not liable.— Tillettr. fKord, L.R. 10 Q.B.D. 17 j 47 L.T. 
646* 31 W.B. 197. 

Husband and Wife 

(iv.) Q. B. Biv.— Conti'acthy Wifewith Husband as to Realty—3 ^4 Will. IF., 
c. 74, SB. 77, 79.—A married woman seised in fseof real estate, enterod 
into a verba) agreement with her husband, that if ho would jjay certain 
incumbrances on tho property, and provide for its management and 
repair, she would convey it to him and settle it upon iiim ab8<»lutoIy. 
I’he wife died without executing a conveyance to tho husband 1 Held 
that the contract could not be set up ns a defence to n claim by the 
heir.at»law of the wife to recover the realty.— Willia/ms v. Walker, 
ii.R. 9 Q.B.D. 676; 31 W.R. 120. 

(v.) F. B. A. Biv. —Ptiwes—(7hii»w for Damagee hy Banlcrupt—^Seciirity 
for Costs. —In a petition for dissolution of marriage by a husband, who 
was an uncertificated bankrupt, he claimed damages: Held that unless 
the claim for damages wore withdrawn, he must give security for costs. 
—V. Bmith, L.tt. 7 P.l). 227; 47 L.T. 365; 31 W.R. 124. 

(vi.) P. B. A. Div. —Djyorrfi—3ffl//t^c7jaacc—“Du/a Oasta^’ cIuiiho .—After 
decj ‘00 absolute for dissolution of marriage a deed was executed by order 
<»f the Court, securing a mainUmance for the wife. It did not contain a 
dam castri clause : Held that the Court bad no powor to set asitle tho 
deed by reason that the wife was no longer chaste.— Bradley v. Bradley, 
L.R. 7 P.D. 237; 61 L.J. P.D.A. 87; 47 L.T. 355; 31 W.R. 200. 

(vii.) Ch. Biv. P. J. — Eqnify to ,<ipttlein&nf—Decree directing Settlement^ 
Death of Huvhaiid—Highte of Children. —In a suit to enforce her equity 
to a settlement a wife obtained a deorec, declaring that subject to a 
certain enquiry and direction, the property in question ought to be 
settled on her and her infant cluldren. Tho husband ditvl before the 
decree was carried into effect; Held that tJjo wife was OJititlod to the 
property absolutely as against her children.— Pmnbert>yn v. Marriott, 

. 47 L.T. 332. • 

(viii.) Q, B. Biv.— Liahility—Dehfs 0 / Deceased Wife contracted 
before Marriage — 87 ^ 38 Vict^ c. 50.—An action vrill not Ho against a 
husband married between July dOth, 1674, and January 1st, 1883, after 
the death of his wife, for debts contract^ her befm'e marriage.— 
Bell V. Stocker, 31 W.R. 183. 
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In&nt 

(i.) Oh. Div. BT. J.— Ivfanfs Real Estate—Power of Court to Mortgage .— 
Au infant was absolutely entitled, subject to certain trusts, to the beneficial 
interest in real estate vested in trostees: Meld that the Court could 
direct the estate to be mortgaged to raise money to pay for necessary 
repairs.— Jachsm v. Talbot^ L.R. 21 Ch. D. 786. 

(ii.) C.A. —Ward of Cxnirt—Removal out of Juriadictiour^Fathei' a Banh'v^t, 
—A ward of Court was apprenticed in the Government Dockyard at 
Devonport. Hie feather, who was a bankrupt, was about to emigrate to 
Manitoba, and proposed to take the ward with him. An uncle having 
undertaken to provide for the ward’s maintonauoe in England till 
he could earn ^ own living, leave to t^e him out of the jurisdiction 
was refused to the father.—-Tidier v. Collyer, 47 LrT. 283. 

Iigunction 

(iii.) C. A.,“^hitei'locutwy Injunction —Plaintiff obtained an inter¬ 
locutory iujunctiCn to restrain dofondant from building, so as to obstruct 
access of light, on the usual undertaking as to damages, and this order 
was afterwards discharged, and the action dismissed by the Court of 
Appeal. Six months afterwards defendant applied for au inquiry as to 

* damages, the only damage alleged being that he was prevented from 
carrying out an agreement to let part of the property, but no binding 
agreement to lot was proved: Meld that no inquiry as to damages 
ought to bo granted, and that even if a binding agroement to let had 
been proved, no damages would be granted on that accohnt, as they 
were too remoter Smith v. Day, L.R. 21 Ch. D. 421; 31 W.R. 187. 

Landlord and Tenant 

(jv.) Cll. Liv. P. J.— Agreement fm’ Lease—Specific Performance — Lease 
to he Approved by Lessor. —Defendant wrote to his solicitor, who was 
also plaintiff’s solicitor, telling him to make plaintiff an offer of a lease 
of certain promises on certain terms, and adding a proper lease to be 
drawn up with all proper clauses, and to be approved by me-and my 
solicitor j” and plaintiff accoj)ted the offer: Held that those words 
did not prevent there being a complete contract, and that defendant 
was not entitled to insist on the lease containing a covenant against 
underletting.— Eadie v. Addison, 47 L.T. 643. 

(v.) C. A^,^Lease—Agreement by Landlord tn Provide Machinery—I)estruC‘ 
tion by Fire—Liability for Rent.—Pl&intiSa let to defendant the room 
and power in a cottou mill in consideration of a certain annual 
payment, and there was a proviso that plaintiffs should supply certain 
machinery and steam power. Daring defendant’s occupation the pre¬ 
mises were destroyed by fixe: Held that defendant was liable for rent 
subsequently to the destruction by fire.— Marshall v. Schofield, 47 L.T. 
4061 31 W.R. 134. 

(vi.) Q. B. Diy.— Lease — Assignment—Assiyumeni of Reversion of Part of 
Premises—Apportionment —32 Hen. VIII., c. 34.—Defendant, who was 
tenant of land under a lease for years granted by plaintiffs, assigned 
all her interest in the term, and subsequently plaintiffs granted the 
reversion in part of the demised premises. No lunt having been paid 
by defendant’s assignees, plaintiffs sued her for arrears of rent accrued 
duo since the grant of the reversion by them, claiming a fair appor¬ 
tionment of the rent in respect of the reversion remaining in them : 
Held that the covenant in the l^ase to pay rent was divisible, that 
the rent could be apportioned, and that plaintiffs were entitled to 
recover.—Mayor of Swansea v. Thomas, L.E. 10 Q.B.D. 48. 
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(i.) C. A. — Lease of Chapel — Covenant — Clergyman. 
—A lease of a chapel was (p:a>nted containing' a covenant by the leasees 
not to permit any clergyman or person to officiate or perform divine 
service therein but such as should bo a regular clergyman of the 
Church of England : Held that it ,was a bretich of the covenant to 
allow a cleigynian of the Church of England to officiate in the chapel 
who had been inhibited by the bishop from performing divine service 
in the diocese, and to whom the vicar of the parish in which the chapel 
was, had refused leave to perform sorviefc therein.—tfof’ernws of 
Founding Honpital v. Garrett, 47 L.T. 230. 

(ii.) C. A. — Relief Against Forfeihii'e—~Pendinii J^nceedings—“’Conveyancing 
Act, J881, ». 14— th'd. 58, r, 6.—Section 14 of Conveyanoiug Act, 1881* 
applies to cases of breaches committed, actions brought, and ufipeals 
fro7« jndgnients delivered, before the commcucoment of the Act.— 
i^uHter V. Maplesoti; L.R. 9 Q.B.D. G72; 62 L.J. Q.B. 44; 47 L.T. 561; 
31 W.B. 75. 

Lands Clauses Act: - 

(hi.) C. A. -‘Co7npensattnii — Inquisition — Certiorari-^- Delay. —On an appli¬ 
cation for a certiorari to quash an inquisition before; the sheriff as to the 
amount of compensation payable to a claimant under tho Lands Clauses 
Act, on tho ground of un improper mode of assessment having bec;i 
adopted by tho jur 3 ', the Court rtifused to grant tho writ, as tho appli¬ 
cant had allowed five mouths to expire without making any objeotton.— 
Regina v. Hh'eward, L.R. 9 Q.B.D. 741. 

(iv.) Cb. Div. F. J.— Conip-ulsonj Porvers—Eusemeut — Compensation — 8 .J* 
9 Vict,, c. 18, «. 85.—A railway’ company was cstitlod by a special A(;fc 
to acquire compulsorily an casement of tnimolling under land, unless a 
jury should find that the oascunent could not be acquired without 
material detriment to tho rest of iho land : Held that the company 
might enter upon the land for tho purpose of tunnelling under sec. 85 
of Lauds Clauses Act, 1845, on depositing the value of the casement.— 
Hilly. Midland Rail. Co., L.R. 21 Ch. D. 14:1; 47 L.T. 225. 

(v.) 0‘ A .—Interim Investment—Cankuwler (Control of Court —23^24 Vicf., 
c. 38, s. 10.—Purchase-moifey paid into Court under the Lunds Clauses 
Act, 1645, is cash under the control of Mie Court ^vithin sec. 10 of 23 A 
24 Viet., e. 38; and may be invested in East India 3^ por cent, stock 
(Tcatod since the General Order of 1st Fcbruoiy, 1801.— Ea parte St. 
Jnhti'f> College, Camhriihje, L.R. 22 Ch. J>. 93; 31 W.R. 65. 

(vi.) Ch. OIt. K. J,— Payment out—Fund vnf dealt with fw Fifteen Years 
—Costs of Offi-cial Solicitor. —Where money exceeding £500, and repre¬ 
senting the purchaMO-money of settled lands taken by a railway company, 
had not been dealt with for fifteen years: Held tlial tho costs of the 
official solicitor, whom it was necessary to servo, were payable out of 
the portion of the fumi which came to iho tenant for life, and not by tho 
company.—Jic Cleric’s Estate, L.'R. 21 Ch. D. 77C. 

(vii.) Ch. DiV. P. J.— Supcrjtmns Land — Jtoiindary Wall — RaUv'ay i’oni- 
pamj .— Where a railway company had a field which was superfluous 
land, tti>d which was l)ouiided on one side by a wall : Held that they 
need not, on selling the field, retain so much earth on tho further 
sido of the wall as would He between the wall and a verti(«iJ line 
drawn from the footings of the wall.— Ware v. London, Hrir/toti South 
Coast Rail. Co., 47 L.T. 541; 31 W.R. 2'^tC. 

Licensed House. 

(viii.) Q. B. Diy.—Beer-ftoiwe—0/f License.^Refwfnl to RenewGeo. IV. 
^ 1 Will. IV., c. 64 J 45 ^46 Viet., c. 34.—Justices may refuse to renew 
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license to soli beer not to be consumed on the premises on the ground 
only that such a license is not required in the district.— Kay y. Orer 
Dai'wen Juatieetty 47 L.T. 411. 

Limitations, Statutes of;— 

(i.) Cll. Div. 0. J.— 'Wrwujful Potssesaion — Tenancy in Common. — 3 ^ 4 
Will. TV., c. 27, aa. 12, 34.—Lands were devised to trustees on trust for 
A. for life, and after his death to sell, and divide proceeds between M., 
S., T., and J. equally. On A.’s death in 1857, T. and J. entered on the 
lands, and remained in possession till J.'s death in 1874. T. then re> 
mained in sole posse'ssion till his death in 1880: ffeld that T. had aequired 
the fee simple of the lauds at that date.— Bolliny y. H^day, 
31 W.R. 9. 

Lord Mayor’s Court 

(ii.) Q. B. Liv.— Judgment for leas than £20~^Reinoval to High Court —35 
4r 36 Ftri., c. 86, a. 6; Hch. r. 9.—Thoi’e is nothing in the Borough and 
Local Courts of Record Act, 1872, to restrict the liberty which a party, 
who has rccovoi’od judgment in the Lord Mayor's Court for less than 
£20, possesses to remove such judgment oithor into the High Court or 
County Court.— Payve v. Slater, 47 L.T. 386. 

.Lunacy 

(iii.) C. A. — Maintenance—Allmoance for Past Mai7itenance^Ttoo Funds .— 
The bj’other of a lunatic not so found, having advanced money for her 
maintenance for several years, died, and she was then found a lunatic 
by infjureition. The Court made an allowance to the brother’s estate 
for past maintenance of the lunatic limited to advances made within 
six years before his death. When a lunatic is entitled to property ft)r 
life us well as property absolutely, the Court will apply the life interest 
primarily towards the lunatic’s Tnaintonance.— Jie Wearer, L.R. 21 Ch. D. 
616; 31 W.R. 224. 

(iv.) O. A. — Parties entitled to affetui Proceedings—Illegitimate Lunatic — 
Attorney-Oe^^eral of Duchy of Lancaster. —A lunatic who was illegitimate 
and unmarried was resident wdtbin and had copyhold property held of 
the Duchy of Lancaster: Held that the Attorney-General of the Duchy 
was not entitled to attend proceedings in lunacy, as well as the Queen’s 
Attomcy-Gcneiul.— Re Kershaic, L.R. 21 Ch. D. 613; 31 W.R. 130. 

Master and Servant:— 

(v.) C. A. — Apprentice^ Change of Locality of Business^ Divlaion of 
PlantifE was bound apprentice to four partners who carried 
on bnsinoas in London as engineers. Before the expiration of the term 
of apprenticeship, the partnership was dissolved and divided into two 
finns, one in Ijondon for selling only, and one in Derby for manufac¬ 
turing, and (le&ndaiitwas called nponto attend at the place of business 
at Derby: Held that there was an implied stipulation that the contract 
should be ])oi*formod in London, and that jdaintiff could not be required 
to go to Derby; also that as tho business was divided between two 
firms neither of them was entitled to plaintiff’s services.— Eaton y. 
Western, L.H. 9 Q.B.D. C3Cj 52 L.J. Q.B. 41. 

(vi.) Q. B. IDiV.— ’Injury to Worhman—Defect in condition of Way — 43 ^'44 
Viet., c. 42,I (1).—A aoiTant of defendants in tho oi*dinary course of 
his duty, was running a trolly along a mofal way, and a substance 
called “ tap” hjxd been allowed to fall on the way, whereby the trolly 
was overturned, and he was injured: Held that the obstruction did not 
constitute a defect in the conditiow of the way within sec. 1, sub-sec. 1 
of the Employers Liabilitv Act, 1880.— McGiffeny. Palmer’s Shipbuilding 
Co., L.R. 10 Q.B.D. 5; 62 L.J. Q.B. 26; 47 L.T. 346 ; 31 W.R. 118. 
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(i.) Q> B. DiV.—rnjHirj/ /o Worhman^Negligence of jporewan—43 ^ 44 
Ftct., c. 42, «. 1.—A boy nnder fifteen, in defendante* omi'Ioy, was 
ordered by the foreman to drive a two-horse van to the market. There 
was a rnlo of the defendant company, which the boy know of, for¬ 
bidding anyone under fifteen to drive n»vnn. While driving the van the 
boy was thrown out and injured; ifeW that the order of the foi'eman 
•was not an order to -which the boy was bound to conform, and thoreforo 
the Employers Liabilitv Act did not apply.— Bunker r. Midland Rail. 
Co., 47 L.T. 476 ; 31 W'.R. 231. 

Ketropolitan Management 

(ii.) Ch. Div. F. J. — Brninage—Local Board oalside Area—Right in drain 
into Mefropolitun Board’s Sewers —18 ^ 10 Fict., c. 120, «. 135.—Tho 
Metropolitan Board of Woi'ka took into their drainage system a brook 
which the A. local board, outside the motropolituu urea, had used as u 
means of drainage : Held that the A. board were nut entitled to use the 
brook to carry off drainage to a greater extent than such right had been 
acquired by prescription, so as to cause aii additional quantity of sewage 
to flow into the Metropolitan Board’s drains.— Attor'iiey’Qe.neral v. Acton 
Local Board, 47 li.T. 510; 31 W.R. 153. 

(iii.) 0. A. — Street Tinpron'/nen/—Dwellings of Labouring ClaseeR—Coni' 
piUsory Pvrchofie. —By a private Act incorporating tho Lands Clauses* 
Acts, tho Metropolitan Boaitl of Works 'waa empowered to enter iipon, 
take, use, and hold certain lands compulsorily; and by hoc. 33 of the 
private Act it was provided that tho Board should not tuko fiftoon hoasos 
or more occupied by labourers until they had provoil, to the a/itisfaction 
of a Secretary of State, that suitable ucconjmoda^on was provided else¬ 
where : Held that the Board was entitled to proceed -vvith tho pre¬ 
liminary steps for acquiring compulsorily moro than fiftoon houses 
occupied by labourers, without first com]>]ying with the conditions of 
see. 33.— Spencer v. Metropolitan Board of li'orA-.'f, 47 L.T, 459. 

Mortgage 

(iv.) C/A.—Attornment Clouse — f)istress under— Bankruptcy of M<frifjagor .— 
A mortgage to a building society coutaiiiod a provision that in case of 
default in payment of the monthly iustalmcuts, and the mortgagor 
should be then in ooctipation of the promisos, ho should l>c tenant 
thcrc'of from month to month at a monthly rent equal to tho amount of 
the monthly instalments. The mortgagor mado default, and tho society 
distrained for vent under tho attornment clause on several occasions, 
the Inter of such distrosses being levied subsequent to the bankruptcy 
of ihn mortgagor: Held that tho society was cutitlod to retain the 
procoods of tho sales of the distresses against tho trustee in bankruptcy 
of the mortgagor.— B.r parfe. Vnisev, Re Knight, L.R. 21 Ch. D. 442 j 
47 L.T. 362; 31 W.R. 19. 

(v.) C. A.,'~~ForecJosiirp. — ICijuifahJe Mortgage —Form of Decree..—X fore- 
closure decree upon an oquitablo mortgage should contain the word 
“ foreclose.” in addition to tho words used in Form 4, in 2 Sotou on 
Decrees, p. 1,120.—v. Fisher, 31 W.R. 94. 

(vi.) C. A. — Foreclosure—Equitable Mortgage. —Injunction to restrain parting 
with Legal Exfates. —In an action by an equi|ablo luortgugeo for sale or 
foreclosure, the Court granted an infentn injunction on his e!t parte 
application, to restrain dealing with the legal estate till next motion 
day, thore being ground for Iwliqyhig that defendants intended to part 
with the legal estate pendente, life. — London ^ Countg Banking Co, v, 
Lewis, L.R. 21 Ch. D. 400 ; 47 L.T. 501; 31 W.E. 233. ' 
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(i.) Ch. ]3iv. F. J.— Jndijment—Merger — Rate f>f Ivierenl. — By a mortgage 
deed the mortgagor covenanted to pay the debt on a day named, and to 
pay interest at £7 per cent, so long as the principal, or any part thereof, 
remained dae. 'J’hc mortgagee obtained judgment for principal and 
interest duo at date of judgment, with interest at £4 per cent, on this 
amonut: Held that he was entitled to sue for the difference between 
interest at £7 per cent, on the mortgage debt and the interest at £4 
|>er cent, allowed under the judgment. —Popple v. Syh'eeter, L.R. 22 
Ch. D. 98 ; 52 L.i'. Ch. 64} 47 L.T. 329} 31 W.R. 116. 

(ii.) C- A. — Mortgagei't secure Moneysdue fromMortgagor or Assigns—-Advance 
to Assign. —W. mortgaged a boer-housc to brewers to secure £1,300 and 
all sums at any time owing to them from W., his executors, ^minis- 
trators, or aBsigns, on any account; and ho died, leaving his property to 
liis wife. She was supplied with beer by the brewci’S, to whom she 
made payments from time to time, which discharged the moneys due 
from W., except the £1,300. Subsequently, the brewers sold the 
property under a power of sale, and claimed to retain besides the 
£1,300, money due to tlicm for beer supplied to the widow : Held that 
they were entitled to retain this as against other creditors of W.’s 
estate.— Smith v. Watts, L.R. 22 Ch. D. 6. 

. (iii.) C. A. — MoHgagee in Possession — Sale—Use and Occupation—~PBrmanent 
Improvements. —A mortgagee in possession sold the property under his 
power of sale, a day being fixed for completion of the sale and letting 
the purchaser into possession; and at the request of the purchaser he 
let Ixim into possession four months befox-e the appointed day, and did 
not require hiig to pay rent: Held that the mortgagee could-* not be 
charged with an occupation rent for the four months j also that on 
primd facie evidence "that the mortgagee had expended money on per¬ 
manent improvements increasing the value of the estate, that he was 
entitled to an enquiry whether the outlay had increased the value, and 
if so, to bo repaid liia expenditure.— Shepard v, Jones, L.R. 21 
Ch. I). 409. 

(iv.) Ch.Diy.V. C. H .— Tower of Sale—Conveyance hy Executors— 37 ^ 38 
Viet., c. 78, «. 4.—'rhe executors of a deceased mortgageo who has con¬ 
tracted to sell under his power of sale, cannot convey under sec. 4 of 
Vendor and Purchaser Act, 1874. —Re White’s Mortgage, 51 L.J. Ch. 850. 

Municipal Law 

(v.) Ch. Liv. V. C. “H..—Municipal Corporation—Action Against by 
Premnm—Property held on Trust /or—5 6 Will. IV., c. 76, s. '2.—Plain¬ 

tiffs on behalf of themselves, and all other freemen of a borough,brought 
an action to establish that property belonging to the corporation was 
held for the benefit of the freemen individually, and averred that at 
the time of the passing of the Municipal Corporationa Act, 1835, the 
rents and profits claimed were not, nor ever had, nor ought to have 
booi\ applied to public purposes, but had be<'U always applied for the 
benefit of the freemen : Held sufficient to bring the case within the 
saving clause in sec. 2 of the Act, that the action would Ho, and need 
not be by iufurmutum by the Attomcy-Geiicral.— Prestnett v. Mayor of 
Colchester, L.R. 21 Ch. D. Ill j 51 L.J. Ch. 805. 

(vi.) C. A.— New Street-Line of Buildings— '2\ ^ 22 r?Vt., c. 98, «. 34; 
38 ^ 39 Viet., c. 55, ss. 356, 157.—The t^'rm new street in sec. 34 of 
Loca.1 Government Act, 1858, and sec. 157 of Public Health Act, 1875, 
applies to an old country road, or lane, which gradually becomes 
a street by the building of honses along it.— RobinsM v. Barfcm Local 
Board, L.R. 21 Ch. D. 621; 51 L.J. Ch. 6 j 47 L.T. 28C. 
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Nationality:— 

(i.) Ch. Div. K. J. — Descendant born abroad of British Subject — 35 Edic. 
UL, St. 1--7 Anne, c. 6; 4 Oeo. II., e. SI; 13 Geo. HI., c. 21.—The sou 
and grandson bom abroad of a father wl»o is a British subject are, by 
force of 7 Anne, c. 5, 4 Geo. II., c. 31, “and 13^ Goo. HI., c. 21, natuKil 
bom subjects;- but the nationality cannot be transmitted further.— 
De Geer v. Stone, 47 L.T. 434 ; 31 W.R. 241. 

Negligence* 

(ii.) Ch,. Div* Field J, — Overjtoic of Water—Uiijh Tide—Defect in. 
Batik —Acf c/ God. —Defendants leased a part their dock wall to iv 
company, the lessees covenanting to maintain a channel through the 
wall into the dock. During an unasoolly high tide and a strong galo 
the water entered the dock' throngb the channel in such quantity 
Hs to overflow plaintiffs land. The banks of iho dock had not been 
maintained at the height required by tho Comniissioncrs of Sowers 
for the district: Held that dofondants were liablo for the damage.— 
Burt V. Victoria Graving Dock Co., 47 L.T. 378. ' 

Partition 

(iii.) Ch. Div. £« J*— Parties out of Jurisdiction — Dispensing wWi Service 
and Advertisements —39 40 c. 17, 3.—In a partition uotioji ^ 

the Court cannot, in addition to disponsiug with survico on parties 
out of the jurisdiction, dispense with the adrortisomonts directod by 
sec. 3 of Partition Act, 1876.— Hacking v. Whatley, 51 L.J. Ch. 044. 

(iv.) O. A.— Trust for Sale —31 ^ 32 Viet., c- 40, s. 4.—Tho Court has no 
jiurisdiction, at the instance of the tenant for jifo and reversiouors 
juris and beneficially interested to tho extent of a moiety, to 
direct a sale or partitiou under the Partition Acts, of property over 
wliich there is a discretionary power of sale vested in trustees.— Jii'/gs v. 
Peacock, 52 L.J. Ch. Ij 47 L.T. 341; 31 W.R. 148. 

Partnership: - 

(v.) Ch. Div. V. C. "S.-^AppointmeHt of Ilece.iver—IMssoluHoti not chimed. 
—fn a partnership action where thorp was no claim for a dissolution, 
the Court on an interim motion, appointed a receiver not being a 
managonof the pertnorahip bnsinesa. —Medwin v. DUcham, 47 I,<.T. 250. 

(vi.) O. A.— Death of Partner — Heceirer — Deposit of Deeds with Surrivinij 
'Purfiicr — Clmrije. —At the fcimo of the death of one monibor of firm of 
solicitors the firm was indebted to 11. for money given by her to bo 
invested by tho firm. I'he executors of tho deceased partner brought 
a partnership action, aud 11., tliu surviving partner, was appointed 
receiver, jointly with another person. 11., without the knowledge of 
his co-recciver, allowed R. to obtain possession of deeds forming )>art 
of the partneraliip property: Held that H. had no power to give R. a 
security upon the deeds fur the money due to her, and that she must 
snrrendor them to tho receivers.— Hills v. lieeves, 31 W.ll. 209. 

Poor Law 

(vii.) O* Occupation — Railway Rooik-s^a/i.—Decision of Q. B. Div. 

(see iv., p. 10) affirmed.—v. Lambeth Assesfifnent Otrnmittee, 52 
L.J. M.C. 1. 

(viii.) Q. B. Div.— Settlenient'—Dcrirative Jiirtlb—^9 Jf 40 Viet., e. 61, s. 35.— 
An order was made for removal of a pauper wife and her three 
children, aged from five to one ^eara, to a union, on the ground that 
the settlement of her husband was the birth aettlemeut of lus father 
within that union. On appeal, the birtli settlement of tho bosbaud’a 
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father was proved, bat no other settlcmeut of the hosband or his father 
was set np : Held that tho wife took the settlement of her hasbaud, and 
that the children oii|rht to ho deemed to he settled in the parishes 
in which they were bom.— jKc£?iw« v. Bridcinorih OuardianH, L.R. 9 
Q.B.D.7C5 ; Aladpley Cf-uardimm v. Bridgnorth GuardianHf 51 L.J. M.C. 17} 
47 L.T. 301. 

(i.) Q. B. Biv.— fieftlemenf — Deserted Wife —24 ^ 25 Fict., c. 55, 6. 3.— 
A womnn in 1873 left her hnshand and wont away with another 
man with whom she lived till 1879. She then wrote to her husband to 
ask him to take licr l)ack, but he took no notice of the letter, and 
would not have received her if she had come back. In 1881 she 
b<icame chargeable to the parish of L. as a pauper lunatics Held 
that there was no evidence of desertion by the husband within sec. 3 
of 24 & 25 Viet., c. 55.— Regina v. Coohham Union^ L.ll. 9 Q.B.D. 522. 

Fractioe 

(ii.) C. A-.-^AdirtinistraHo^i Actiim — Recocation of Vruhate, —A decree was 
made at the suit of residuary logatocs to administer a testator’s estate. 
Afterwards a subsequent will was found disposing of the estate 
differently; and probate of the old will was recalled, letters of ad* 
ministration with the later will annexed being granted to a beneficiary. 

. On proof of these circumstances the Court of A))pca) dismissed the 
administration action.— Dean v. IFr/jf/jt, L.R. 21 Cli. D. 581 j 47 L.T. 
601; 31 W.a. 174. 

(Hi.) Q. B. Biv.— A ppeal — Costs—Coufessumnf Defence —Ord. 20, r. 3.—There 
is no appeal, without leave, from a refusal of a judge at chambers to 
deprive n plaintiff of his coats under Ord. 20, r. 3.— Perkins v. 
Beecsford, 47 L T. 615. 

(iv.) C, A. — Appeal. — Informal Notice of. —Witliin the time for appealing, 
ap])ollants wrote to respondent “ we arc advised to ajid intend to give 
notice of appeal.” A formal notice was given uftenvards which was 
out of time: IleJfl that tho appeal was too late and cx5uld not bo lieard.— 
Re Neiv Callao Co., 31 W.Il. 185. 

(v.) C. A. — Appeal — Seenritij for Costs— Time. —An application for security 
for costs of an appeal must bo mode promptly, and, as a general rule, 
it is too late if made when tho appeal is in the paper for hearing; 
but the Court will take intonecount special circumstances.- Re Indian 
Kirnf.stmi, ^"r., Gold Minina Co., L.R. 22 Ch. D. 83; 52 L.J. Ch. 31 ; 
31 W.R. 34. 

(vi.) C. A. — Appeal on point of Law—Staying trial of Issues pending — Ord. 
68 , IG.—Wlicro there is an appeal upon a qticstion of law raised on 

demurrer or preliminary objection, the Court will not stay the trial of 
issues of fact ponding the appeal.— Re Palmer, h-R.'J.2 Cli. D. 88; 31 
W.R. 33. 

(vii.) Q. B. Biv. -Certiorari—Arfion in County Coiirt—Hmploifers Liahilihj 
Act —43 44 F»c’f., c. 42—Plaintiff having bmught one action in the 

County Court for compensation for injury while in defendant’s service, 
under the Employers Liability Act, 1880, and another action in the 
High Court to try the question of defendant's liability at Common Law, 
in which he claimed more than £50, sought to remove the County 
Court Action into the High Court for purposes of consolidation. Leave 
was refused.--iVanday v. Thames Ironworks Co., 47 L.T. 351. 

(viii.) Ch. Biv. P. J.— Centamp/—JiiiWTictirwi. -The Court has jurisdiction 
torestrain a porsoubyinjuuctionfromdoing an act,which,ifeoznmitted, 
would bo contempt of Court.— Kitcatv. Sharp, 31 W.R. 227. 
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(i.) Ch. Div. P. J.- Continuing Cauve of Action — Miityepresenfnlion — 
Action for Damagea. —A tenant brought an action in the County Court 
againat hia landlord for fraudulent misropresentation as to the state of 
drainage of the farm subjeetdx) the tenancy, and obtained dunuiges : 
Held that he was estopped from bringing a subsequent action in the 
High Court for damages suffered since the ^udgmeut of the County 
Court.—C/.arfc« v. Yorkr, 52 L.J. Ch. 32; 47 L.T. 381; 31 W.il. (i2. 

(ii.) C. A-——Afimtw/fltruthm— Adjimrnmflnt bifovo Judge. —Where, in 
an administration action, a mortgagee bond fde makes a claim whi<‘h tho 
Chief Clerk disallows, ho is entitled to have Jhe point heard by tho 
Judge, and will bo allowed his costs though unsucoesaful.— Smith v. 
WnttH, L.R. 22, Ch. D. 5. 

(iii.) Ch. Div. F. J. — Costa — Administration Arlnn?.—A tenant forlifowho 
hud duly roceii'Sd the income of tho estate, and to whom proper ac<’ounIs 
had been rendered, instituted an action for adminisiration, and tho 
accounts showed that he had been slightly over-paid: Held that he 
must have no costs of the action, at)d must pay tho coats of taking tho 
income account.— Crngij/in v. Allen, L.U. 22 Ch. D. 101 ; 47 L.T. 4117. 

(iv.) Ch. Div. E. J.— Cosls — Affidant of Jlnvumeuts — Prolixihj, —An 
affidavit of documents setting out a large number of lottjms instead of 
referring to them, was ordore<l b<i taken off tho file, the costs to bc^ 
piiid by defendants.— Walker v. iWr, L.R. 21 Ch. D. 835j 61 L.J. 
Ch. 840. 

(v.) Ch. Div. N. J. —Cow/x —* DefaiUlitiij Trustee — Jlunkniptey. — The 
troatoc of a settlement bocamo bankrupt shortly after tho commeuco- 
nient of an action for executing tlu> trusts, and up ord(‘r was marlo for 
payment by him ()f a sum due to the estate: Held tJmt he was entitled 
to eosls of the action, but was not to receive t hem till he had made good 
his default.— hen-is v. Trask, L.K 21 Ch. 1). 802. 

(vi.) Ch. Div. E-J.— Costs — hiherty to .■itfend. — Mere lii)orty to attend 
procee<ljnga under an admiuiMtnil.ioii judgment does not ontirlc tho 
parties having tho liberty to costs of nttondunoc in chainbers, us a 
matter of course.—Jlay v Hnttij, 21 Cli. D. 830. 

(vii.) O. A..-^Costs — Tdirntiov — Affendanre nf Counsel at ('hainhers—BuJes of 
Court, 1875 ((Tests), r 14. —Rule 14of Rpecial Allowances (Costs), 1875, 
applies ti) taxation of costs as betw<!en solicit (Jr and client, as well as 
between partj' and party.— Ke ( 'hapman, L.K. 10 Q.B.D. 54; 47 L.T. 420. 

(viii.) ft. B. Div. —Cost.s — Taratuin — l'cluute.rduini. — IMaintifF claimed 250, 
which defendant admitted, and eountcirelainjed for ,275. Judgment was 
gi'ven for plaintiff on the claim, and for defendant for 240 on tho 
couutcrelalm, jtlaititiff to have costs of claim, and defendant of countor- 
elaim : Held, that plaintiff was cntitlt^d to tho costs of tho cause up to 
the delivery of defence, a)id defendant to such costs after the delivery. 
Lifnvker v. Kestereti, 47 L.T. 04.>. 

(i.x.) C. A.— (.VkN— Taxation—Itecoienj of Lavd—Higlterfir Lov'er Scale.— 
An action to recover land in which plaintiff alleged fraud was dismissed 
without costs. The costs of phiintiff's solicitor were taxcjd on the lower 
scale ; Held that an appeal lay from the order of the Judge C(mfirming 
such taxation ; but that the fact of fraud being alleged did not take the 
case out of Ord. 6, r. 1 of Rules of Court (Costs) 1875.— fic Terrell, 
31 W.R. 208. • 

(x.) ft. B. Div.— Costs—Ta..i-atiou — Trespass—Injunct ion.—An action for 
damages for a trespass, and for an injunction to restrain a repetition of 
it, where the injury done is slight, is not an action for an injunction 
w-ithin Rules of Court (Costs) Oi^. 6, r. 2; and the costs should be 
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taxed on the lower scalo, thon^h the trespass was oonunitted as an 
assertion of title to the property. “ Breaches of Covenant,” in this 
rule refers to covenants under BeaX.—Ooodhaud v. Ayscottcjhy 31 W.R. 114. 

(i.) Q. B. BiV.— DincM'ery — lvterrogatorie»—An»u-er to Criminate 

— Libel. —In an action for a libel plaintiff delivered interrogatories to 
prove tlie publication, and defendant objected to answer on the groxmd 
that to do so might tend to criminate him: Held a snfficient answer.— 
Lamb V. Mwister, 52 L.J. Q.B. 46; 47 L.T. 442 ; 31 W.R. 117. 

(ii.) C. A. — Diacoverij — Interrogatories—Matters known to Agent or 

A party inlerrogUtod as to facts known to his servants or agents in the 
ordinary course of their duty, must, if necessary, ascertain them; but 
it is sufficient to answer that the servants or agents possessing the 
knowledge are so situated that it is unreasonable to ask him to commu¬ 
nicate with them.— Bolekota v. Fisher, 52 L.J. Q.B. 12; 31 W.E. 236. 

(iii.) C. A.*'^I)iscovery — FroducHon of Documents. —On an application for 
discovery of documents said to assist in establishing applicant's title, 
it is not sufficient, in ^rder to t^esist discovery, to deny that the docu¬ 
ments assist applicant, when the Court is reasonably certain that they 
must do so.— Atforney'Qcneral v. Emerson, 81 W.R. 191. 

(iv.) Q, B, Diy.— Discoiiery — Froduction of Documente—Possession of by 
Defendant and Another. —Defendant in his affidavit of documents swore 
that certain documonts wore in the joint possession of himself and a 
person not a party to the action, and were their muniments of title: 
Held that plaintiff was not entitled to inspection of these documents.— 
Kearsley v. Philips, L.R. 10 Q.B.D. 36; 52 L.J, Q.B. 8; 31 W.R. 92. 

(v.) C. JL.—^Eoidence—'Withdrawal of Ajfidavit-'—Cross-examination of Wit¬ 
ness —15 16 Vn't., 'c. 86, s. 40.—Whore a person has made and filed 

an affidavit for the puipose of being used in a matter pending before 
the Court, ho cannot be exempted from cross-examination by the with¬ 
drawal of tho affidavit.— Ex pa He Young, Re Quartz Hill Gold Mining Co., 
L.R. 21 Ch. D. 642 ; 51 L.J, Ch. 940; *31 W.R. 173. 

(vi.) C. A. — Fi.fa. — Seizure by Sheriff-^Trespass—Action^Costs. —Under a 
writ of Ji. fa. against a son, the sheriff seized goods of the father, with 
whom tho sou lived, and the father having given him verbal notice that 
tho goods wore his, tho sheriff issued an interpleader summons. Tho 
father brought an action ngaiitst the sheriff alone for an injunction to 
n^strain him from retaining possossiou: Held that the action was pre- 
]natui‘o,and that he must pay the costs, and that the execution creditor 
ought to have been a party to the action.— Hilliard v. Hanson, L.R. 21 
Ch. D. 69; 47 L.T. 342; 31 W.R. 151. 

(vii.) Cll« Biv. V. C; Bt—'-Foreclosure-’^Motio-n for Judgment—Conveyancing 
Act, 1881, s. 2r' (2).—Upon motion for judgment in an action where a 
mortgagee claims only foreclosure, and the mortgagor does not appear, 
tho Court will not exercise its discretion under sec. 25, sub-sec. 2 of 
Convc} anciiig Act, 1881, unless the mortgagor has had notice of tho 
intention of tKo mortgagee to ask for a sale.— Western District Bank v. 
Turner, 47 L.T. 433 ; District Bank v. Turner, 81 W.R. 113. 

(viii.) Q. B. Biy ,— Motion for Judgment—Jury Discharged — Grd. 40, r. 8.— 
A J udge cannot bo said to bare abstained h'om giving judgment within 
tho meaning of Ord. 40, r. 3, nuless he has been asked to give judgment 
at the trial.— Dareuport. v. TJ'ard, 47 L.T. 348. 

(ix.) Q« B« Biv.—— Actum for Bed action. —In an action for 
seducing plaintiff's daughter: Hdd that defendant was not entitled to 
particulars of times and places, unless he first filed an affidavit denying 
the seduction.—v. Birllcy, 31 W.R. 230. 
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(i.) Q. B, Div. — Parties—Addirnj Plaintiff — Ord. 16, j*. 13.—In wi notion 
for an injanctiou to restrain defendants from using certain preaiisea as 
a small-pox hospital, an application under Ord. 16, r. 13 by plaintiff to 
add another person as plaintiff with his^oonseiit, who Jived in the same 
neighbourhood, on the ground that since action brought plaintiff had 
made arrangements to leave the neighbourhood, was refused.—v. 
St. Mary AbbntVa Q-uardians, 47 L.T..349 

(U.) Q. B. Dlv.-l ^arties-^Bankruptcy oj J'lui)iliff~~~JChction of Tyusiec not 
to Proceed.— Where plaintiff in an action bocoraes^ankrupt and his Uiistjie 
elects not to go on with the action, plaintiff cannot proceed wit.li it.— 
Warder v. /Saunders, 47 L.T. 476. 

(iu.) C. A. — Parties—Death of Defendant — Action in Tort —3 ^*4 IV., 
c. 42, e. 2.—Whbre defendant to an action founded on tort dies before 
the trial, and at a date later than six months after commoucemont 
of action, tho further proceedings in the action cannot bo carried on 
against his legal peraonal representatives.— Kirk v. Todd, L.R. 21 Ch. D. 
484 ; 31 W.tt. 69. 

(iv.) Cll, BiVi F. J,—Pai/»tent into Court—Tyut.tce Uvliff Art — Notice- 
Chancery Furtfin {Amiinded) Orders, 1874, r. .I.—Money having been loft 
to A., but should he not return to England within seven years from^ 
testatrix's death, then to other persona, after tho lapse of tho seven 
years tho. executor paid tho money into Court under tho Trustoo 
Relief Act. A. was last heard of four years ago in Australia, 'fho 
money was allowed to bo paid out to the persons eniitlcd nudor tho 
gift over, and service upon A. of notice of payment into Court was dis* 

})OUBed with .—Re Whitaker, 47 L.T. 507 ; 31 W.RT J 14. 

• 

(v.) C. .^.—Pleading —Action on Foreign Jiulgment—Fraud.—In an action 
on a foreign judgment, a defence that the judgment was obtained by 
a fraudulent miareprosontation to tho foreign Court is good.— AboiUoffv, 
Oppeniteimer, 52 L.J. Q.B. 1; 47 L.T. 323 ; 81 W,R. 67 

(vi.) Ch. DiV- F. J.— Pleading—Right of Way—Ord. 27, r. 1.—A plaintiff 
who claims a right of way^over a rojwl, and seeks an injunction to 
restrain an obstruction, should state, iu his claim, (he way in which ho 
chvims the right, and tho Limitations of tho rood over which he claims 
it.—Jiarris v. Jenkins, 47 L.T..570{ 31 W.R. 1.37. 

(vii.) C. A. — Receiver—Vispated Title — .hulicnture Act, 1873, s. 25.—Tl>n 
Court has power under see. 25 of Judicature Act, 1873, to apj>oint 
a receiver where tho title to property is disputed. — Berry v. Keen, 
51 L.J. Ch. 912. 

(viii.) Ch. Dir. C. J. —Recox'ery of Land — Foreclosure — Writ of Possession — 
Ord. 42, r. 3.—A judgment for foreclosure absolute is not a judgment 
for the recovery of possession of land within Ord. 42, r. 3.— Wood v. 
meater, 47 L.T. 440 ; 31 W.R. 117. 

(ix.) Ch. Div. K. J. — Reference—Referring hark Report"—Time -—AfoAiow to 
Conf^r 1 ll—J^^dlr.ature- Art, 1873, ««. 66-58 - Ord. 3G, r. 34.—There is no 
time limited within wbitih a motirm to remit for fnrthor consiUera* 
tion the report of an official referee on an m'cou7it must bo made. It 
is unnecessary to move to confirm such re]»ort. An olSdal referee 
is not required to state reasons for his findings.— Walker v. Bunkell, 
31 W.R. 138. 

(x.) Q B, Dir .—Security for Costs—Joint Plaintiffs—One. residing Abroad 
— Ord.- 16, r. 1. — An action ^as brought against defendant by two 
plaiuti^, one residing abroad, and their statement of claim alleged 
a contract by defendant with tho plaintiffs jointly, and in the alter* 
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native with each plaintiff separately: Held that the plaintiff abroad 
could not be reqairod to give aecnrity for costs.— jyHoi'mimgee v. 
Grey, L.R.'lO Q.B.D. 13. 

(i.) Ch. DiV. P. J.— Seqvretrafimi—Money in Handn of Third Person — 
Paijment info Cmirt- -Where bankers had in their hands money belong¬ 
ing to n person against whom sequestration had issued, it was ordered 
that it should be paid into Court, and the costa of plaintiff and the 
bankers, and the rerrmnoration of the sequestrators, paid out of it.— 
MU/er V. Huddlefitone, 4^7 L.T. 570; 31 W.R. 138. 

(ii.) C. A.— Sf’i'i'ice of PlemUngf — Tirne — Ord. 24, r. 1; 57, r. 6.—The time 
for delivering a reply which would have expired on 26th of July, 
was extended to tho U)th of Scptoml)er: no reply having boon received 
on y.Gih Suj»tetnber, defendojit served notice of motion for judgment, 
and on the same day plaintiff, by leave, served notice of motion fur 
leave to deliver a reply, which was refused on the ground of unox- 
plainod <lelHy : Held that Ichvo shonhl have been granted on the terms of 
plaintiff paying tho costs.— Kohoi v. L R. 22 Ch. D. 01. 

(iii.) C- A.— Service tnit of JuriHdictinn — Orii. 11, r. 1.—No leave will now bo 
given to seiwo a writ out of the jurisdiction except in cases within 

• Ord. 11, r. 1.-■ Eager v. John/donc, li.H. 22 Ch. D. SGj 52 L.J. Ch. 50; 
81 W.Jt. 38. 

(iv.) Ch. DiV. V* C. "S.--Serrfcc out of jHriti<Uc1i<r)i - Noticn in lieu of — 
Ord. 0, j'. 13.- -Ord. 9, r. 13, as to indorsoment of the date of service 
on tho wnt does not ap])ly where notice out of tho jurisdiction in lion 
of Horvi<;e of the^writ of summons has been allowed .—Fixh v. (hatterto'n, 
47 L.T. 828; 31 W.K.'87. 

(v.) Ch. DiV. P. J .—Special Tndorsewent—Foreclosure Aclion — C(n'e.nant to 
pmf in Mortgage —Ord. 3,r. 6; 14, r. In. —Where the writ in a foreclosure 
action was specially indorsed with a claim for the amount duo on the 
covonajit to pay on the mortgage deed, an application to enter judg¬ 
ment under ()rd. 14, r. la, for the amount claimed, before the hearing 
of the action, was refused.--/Zt7/ v. l^dehottom, 47 LT. 224. 

(vi.) Q, B. "Div,- -'Special [tidorscment—Leave to Defend—SiU of Exchange — 
Ord. 14, r. 1.—lu an action on a bill of exchange, plaintiff alleged that 
he was a bond fde holder for value of the bill, and defendant in his 
atfidavit for leave to defend, ullogod that the bill was drawn in fraud on 
him: Held that defendant was entitled to unconditional leave to defend. 
— Fidlev V. Alexandery 47 h.T. 443. 

(vii.) C. A.— Suit in Equity before Judicature Acts—Legal Demand —Juriedir^ 
tinn—Judieatn v Art, 1873, s. 22.—Where a suit in the Court of Chancery, 
in wliieh plaiiitiff’s claim was a purely legal demand, was pending at 
the time of tho comincncement of the ,1 ndicntare Acts; Held that a 
decree could he made now, though the hill could not }»avo been main¬ 
tained under the former practice.- Hurst v. Hurst. L.R. 21 Ch 1). 278. 

(viii.) Ch. Div- P. J. —llV/h- Error in- Amending—lh-d. 27, r. 11. - A writ 
issuod in the ])roeent yenrpur|>orted to be tested by Lord Caima ns Lord 
Chancellor: Held that the Judge h.ad power under Ord. 27, r. 11, to 
give leave to umaiid.--Pleasants v. East Derehain Local Board, 47 
L.T. 439. 

(ix.) Q. B> BiV'— Writ—Error in Copy of—Jvdgineiit Default o/.4ppcar- 
«ncc.—Judgment was obtained by plaintiff in default of appe.arance on 
a specially indorsed ■writ. 'Pho copy of tho wx-it served upon defendant 
contained the date 1880 instead of 1881 in the teste. This error was 
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not discovered in the affidavit of sei*vice: Held that defendant whs 
not entitled to have the judgment sot aside. — K v . Stalker^ 
47 L.T. 444. 

Principal and Agent' 

(i.) C. A. —Dealiny toith Agent—Discharge of Peincipnl .—In order to’ dis- 
charge a principal from his liability for a debt contracted by his agent, 
the principal must show that the creditor has misled him into supposing 
that he has elected to give exclusive credit to the agent, and that the 
principal has been thereby projudiuod. Ab)rc delay in enforcing 
payment from the agent will not be sufficiout ,—DaeiMU v, Do7ialdHuii, 
L.B. 9 Q.B.D. 623 j 47 L.T. 564. 

Principal and.Surety:— 

(ii.) C. A. —Bond to (Juanhnne/oe CoIlectto)i of Tiaivs—Neifloct of Oeerseers .— 
Defendant gave a bond as sun'ty to the gminiians of M. union con* 
ditionod for the discharge by C. of his duties as collector of pexjr rates 
for the parish of N. within that union. 0. ahscoYidod, having onihozslod 
pari of the rail's and allowed part to ho lost by not collecting them. 
It appeared that if the overseers of N. had discharged ihoir statutory 
duties >vith care the loss from non-collection miglit )iot have oci'urrod : 
}1pld that the guardians wore entitled to recover the amount lost through 
C.’s neglect, as well as through hisembozzlomont .—(iuardiariH 
V. Wnrjhf, L.ll. 0 Q.B.D. 683. 

• 

(iii.) C. A. —Continuing OMirunter—Death of (VA'arcty.—Tlie (loath of one 
of the co-sureties under a joint and several continuing gnaraiiteo does 
not by itself determine the future Uabiiitv of tliefsurviving co-suroty.— 
Beefrettv. L.K. 9 Q.B.D. 783; DVL.J. Q.H 597. 

Probate 

(iv.) P. D. A. Siv.— Infants—Criiardiutt ud Litem ,—Where a will is dis¬ 
puted by a guardian nd htem on behalf of infants, the Court has power 
to enquire whether the suit is for their bcuc/it .—Percmal v. (bvw.'f, 
I/R. 7 P.D. 234 ; 52 L.J. P.D.A. 16; 47 b.T. 353 ; 31 W.K 124. 

(v.) P. D. A. Div.— Pi'tfof in Holeinn Form—Costs - ttrsnlnavij I/egatee muter 
Prior Will .-—The rule and practice by wJjich a }*arty may cuirtpol proof 
of H will in solemn form without liubtHty for costs, do not cK.toM(l to a 
residuary legatee under a prior will .—ilocldeii v. W'lfo.tly L-R. 7 P.D. 239; 
51 L.J. P.D.A. 92; 47 b.T. 354. 

Public Health 

(vi.) Ch.Div,V.C.B, —Lneal Board — Comproimse, of Art ion hy—Agreement 
not uiuJey Sent —38.^39 Pic/., r. .55.— An agroimumi. tiy a local board 
compromising an ac'tioTi is not within ilio Public Health Act, 1875, and 
is not void by reason of its not being under seal.— At1orneti-fi>'nevnl v. 
(iaskiff, 47 L.T. 566; 31 W.R. 135. 

(rii.) C. A.— Bute — Notin: of l)ein(i,nit—Aj>/tenl—Tiine —38 

c. 55, ss. 150, 2t)8.- 'Decision of Q. B Div. (see iv., p. 14) nilirniod. - 
Iteyiiia v. Locat tJorernment Boant, 52 L.J. M.C. 4; 31 W.R 72. 

(viii.) Q. B. Div. — L’lisimnd Jdeat— Seizure, ajter 39 Virf., r. 5.3, 

sk, 110, 117.— 11. exposed for sale meat ath^ged to be utilU for the food 
of mail, which w'as purchased and taken afi’iiy by 0. 3'lir(!« days after- 
wards the inspector of nuisances went to C'.’s house, and by C.'s leave 
took away the meat, which was afterwards condemned by a justice : 
HeUi that the justices were right iu refusing to convict If. on an in¬ 
formation under sec. 117 of Public Health Act, 1875.— Vinlifr v. Hind, 
31 W.R. 198. 
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Railway 

(i.) Q. B. Div. — CaiTier — Liability^—Delay in Transminsion of Goods. — 
Certain bales marked “ragg," were forwarded by defendauts’ railway 
by plaintiffs, and should have been delivered to eonBiraees within twenty* 
four hours. By inifitake thoy were not delivered for several days, and 
being damp, they had become heated and were spoilt. If tltey had been 
packed dry, or delivered within twenty-four hours, they would not have 
been injured: Heth that plaintiffs were only entitled to nominal damages. 
Bnldwi'n v. London Chatham and Jjovf'r Rail. Co., L.R. 9 Q.B.D. 582. 

(ii.) C. A.— Carrier -NefiUfjenre^-^Damages — Temporary Loss — 11 Oen. IV. a/nd 
1 Will. IV., c. (38, 8. 1.—Plaintiff delivered to defendant a trunk to bo 
sent by rail from London to Liverpool and thence by steamer to Italy. 
By defendant’s negligence tbo trunk was sent to the Victoria Docks and 
theni!e to New Yoi-k, and x>laintiff did not get it for a long time : Held 
that defendant was not deprived of the protection of the Oarriera' Act 
by the fact that tho loss was tempomry : and that ydaintiff was not 
entitled to recover as danni.gcB the cost of the repurchase of articles in 
place of those temporarily lost. —3/d/rn v. lirash, 31 W.ll. 190. 

(iii.) C. A.— Compnhorij Pure.hase — Entry — Lands Clauses Act, 1845, hs. 68, 

. 85.—A railway company gave notice of its intention to take lauds, but 

took no further steps till within tliirtecn days from tho time when the 
period for completion of tho company’s works expired, when the com- 
])any entered on the lands under sec. 85 of the Lands Clauses Act, 1845 : 
Held that the right to exercise compulsory powers had ceased ; and that 
the owiior of the lands w’as entitled to be put in possession of them again. 
—LooHpjnore v. Ticprt'On Sf N. Der07i Rail. Co., L.B. 22 Ch. D. 26; 
31 W.R. 130. 

Revenue 

(iv.) H. Tj,— Income Tax — Coal Mine,—‘Deduciion f/vr Dishausfed Pits—5 C 

Vtct., c. 35 ; 29 Viet., c. 313, a. 8.—A tenant of coal mines is not entitled, 
in computing prudis fur assessincut of income tax, to deduct from the 
gross proiits a sum estimated to represent a capital expended in sinking 
\)itB wliich have been exhausted by the year’s working.— Coltness Iron 
(V>.v. B/arik, 61L.J.Q.n.624. 

(v.) Q. B- Div.— Inhahited J/mtxc Duty —41 Vict.,c. 15, s. 13 (2).—Premises 
were ()cca])ied as a bank, and a man and his family also lived there, 
having to kco]) the premises in oirlor; the man being a olcrk in the bank': 
Held that thiscase'dirl not come within tho exemption in sec. 13, sub* 
sec. 2, of 41 Tict., c. 15. — Woof ten v. Rolfe, 47 L.T. 252. 

(vi.) Q. B. ‘!Div,~-Tiihuhited Hmme Dufy —41 Viet., c. 15, 8.13 (2).—Premises 
were occujiiod us a bank, and ti man also occupied ono room thei'ein. He 
was a dork in the hank, and it was his duty to see that the premises wore 
locked up at night, the keys being committed to his charge : Held that 
the case fell wdthin the exemption contained in sec. 13, sub-sec. 2, of 41 
Viet., o. 15.—Citi/ Bank v. Last, 47 L.T. 254. 

Sootland, Law of : — 

(rii.) H. L . — Bill of Exchange—Bankruptcy of Draicer and Acceptor. —The 
rule established by ex parte Wanug (19 Ves. 345 ; 2 Ri>se 182) as ex¬ 
tended by subsequent, eases, has not been adopted in Scotland, and is 
inconsistent with Scotch bankruptcy law.— Royal- Bank of Scotland v. 
Commercial Bank of Scotland, L.tt. 7 App. 366; 47 L.T. 8(30; 
31 W.R. 49. 
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(i.) L.— Bitry/i— Encroachment by Magistrates on propet'ty o/—Actio 

Popularis—Jurisdiction to refuse Interdict. —A. suing *8 <ajo of the 
community applied for euspeusion and interdict against magistrates of 
a burgh building municipal'stables on a piece of ground vested in them 
for the use and enjoyment of the commonity^. Fending proceedings 
the stables were completed at a cost of about £1,900. The interdict 
was granted, and on appeal by the magistrates they offered to provide 
another piece of land in substitution for that taken : Mels' that it was 
not too late for the Court to exorcise its disorotiouary power to refuse 
the remedy which A. sought, so far as concealed tiio removal of the 
stiiblos.— Qrahame v. Swan^ L.Il. 7 App. 547. 

(ii.) H. Ij.— Construction of Statute—Damage /rotn Escape, of Water — Extra¬ 
ordinary Flood. —By a private Act it was provided that the commis* 
sioners under the Act should be bound to make gocxl to 11. and her 
heirs, all damages wliicb might be occasioned to her or them, by reason 
of or in consequence of any bursting or flow or escape of water from 
any resorvoir, or pipe or other work conneeted therewith, 
constructed by the cotnmissionors : Held that R. was entitled to com¬ 
pensation for damage by flood waters from the reservoir, no matter 
how paused.—Counft!j<« of Rothes v. Kirkcaldy Waterworks Commissioners, 
L.R. 7 App. 094. 

(iii.) H< Xj.— Entail—Trust to make Strict Entail—Heirs whatso'ever. — X. by 
' his final general settlement conveyed his estates to trustees with direc¬ 
tions to execute a deed of strict entail of liIs lauds to and in favour of 
B. and his heirs wlmtsoevor, whom failing to and in favour of C*. and 
his heirs whatsoever, whom failing to porsmis thorcafter to be 
nominated by A. and failing such nomination then to A.’s own heirs 
whatsoever and their aBsigneea. B. ami C.Verc A.'h natural sotis. C. 
pn^deceosed A., unmarried, and A. died without executing any deed of 
nomination of fresh heirs. I'hc trustees then executed a de^ in the form 
of an entail conveying the estates to B. in the terms of destination of 
A.'s deed ; B. died without issue: Hold tliaitho heir-at-law of A. tot>k no 
interest under the deed of settlement; and that B. wus jnstifled in treat¬ 
ing the property as his fee Biniple.--('/ordf>n v. (Jwihtn, L.R. 7 App. 713. 

(iv.) H. Xi.— Huisavee—Calcining — Vamaqe to Vlantniinns — Interdict. —In¬ 
terdict granted to rest,ruin the ajipoMuni conijMiny from csirrying on their 
calcining within one mile of respondent’s plantations in Ihc same manner 
as hitherto jiursned by them, or in any other manner So as to cause injury 
to the plantations .—Schotts Iron Co. v. Inglis, L.R. 7. Apj). 518. 

(v.) TT. Tt.—-Superior and Vassal—Resinctionsin FfiU Charter — Interest .—Feu 
rights in land in a town contained r^'strictions against retailing beer and 
spirits. The superior sought an interdict to proliibit the defenders, the 
feuars, fi'oiu selling beer or spirits, alleging iliat the town was built on 
ground held of him as sujM'rior, tlmt ho w'as proprietor of certain bouses 
therein, and had a large extent of ground in and adjacent thereto, and 
that these properties were damaged by the existonoo of so many public- 
houses: Hffd th»t the restrietiuns sought to be imposed were not 
personal, against public policy, nor repugnant to the pursuer's estate; 
and that tho interest to sue the a<5tion was connected with patrimonml 
estates, and the pnrsner’a case was sufficient to entitle him to the relief 
prayed .—Earl of Zetland v. Hislop, L.R. 7 Ajip. 427. 

(Vi.) H. L. —Holograph Document — Amhig'dity .— In the re])OBHorios of 

deceased, who left no other testamentary instrument, was found a 
holograph writing signed and dated, and complete in its testamoiitary 
provisions, but headed notes M intended settlement by '* deceased: 
Held that it was the last will and settlement of deaeased. — Wlvyle v. 
Pollok, L.R. 7 App. 400 i 47 L.T. 35C. 
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Settled Estates Act 

(i.) Ch. Div. K. J. — Jurisdirtinn—Cnuts of Application to ParUament.—’ 
Seinble whore au estate is settled ou legal limitations in favour of one 
for life with remainder to an infant tenant iu tail, the Court has no 
jurisdiction to order that the costs of an application to Parliament 
for a private Act to carry out a proposed sale, should be borne by 
the estate, whether or not such application is successful.— Stanford 
V. Roberts, 52 L.J. Ch. 50. 

Settlement:— 

(ii.) Ch. Div. P. J ,—Covenant to Settle after-acquired Proj/erfy-Rever- 
Kionary Interest. —By a marriage settlement it was agreed that if at 
date of aottlomont, or during coverture, the wife, or her husband in 
her right, should become possessed of or entitled to property of the 
value of 1J500 or upwards, the same should be coiivej'ed to the trustees 
of the settlement. At the date of the settlement the wife was entitled 
to a share in certain accumulations of surplus income, which share did 
not then or during tlm coverture amount to £500, but subsecjuently 
to the husband’s death, and before distribution, it exceeded that 
amount: Held that her share was not subject to the covenant in the 
BOttlemont.— Wv.lHtead v. heeds, 47 L.T. 331. 

(iii.) C. A.— Votnniarij Settlement — Assignm-ent of heasebolds—Vrfeotiug 
Creditors —13 Ehz., c. 5.— It. gave to a bank a guai’nntec to secure sums 
which might become due on H.’s account with the bank, and subse- 
cpioutly ho voluntarily assigned all his i»rf)perty, couHisting of lease¬ 
holds, except a ct:*ht due to him from H., to trustees on trust for himself 
for life, and after his death for his son and daughter. At the time of 
the assignment a large sum was duo from H. to the bank, and three 
years afterwards H. became bankrupt; Held that the assignment by 
R. was void under 13 EHz., c. 5.— Ridler v. Uidter, L.U. 22 Ch. D. 74; 
31 W.ll. 93. 

Ship 

(iv.) P. D. A. Div.— Action for Nercsstn'les — Transfer of—Sale —31 ^ 32 
Viet., c. 71, s. C.—Where a necessaries action against a ship had pro¬ 
ceeded to judgment in the City of London Coux’t by which a sale of 
the ship was ordered, and another action was afterwards brought in 
tlio High Court Ijy matorinJ men having a possessory lien ou the 
sliip, who also entered an appearance in the City of Lomlon Court, the 
sale was stayed, and the oction transferred to the High Court on their 
Application.— The Jmmacolafa Cimcezzione, 47 L.T. 388. 

(v.) H. Xj.— Rill of Lading — Set of Three — Right of Indorsee — Warehouse¬ 
man’s Liabilt’if .—The consignees of a cargo to arrive in London 
indorsed and delivoi'ud the tirst of tlu'oo bills of lading to plaintiffs 
to seonre money advanced. Wlicn the ship arrived the go^s were 
placed in defendants’ wai*ehouse, the master signing an authority to 
defondnuts to deliver the goods to the holders of the bills of lading. 
After receipt from the consignees of the second of the bills of lading 
and after removal of a stop for freight which the master had lodged, 
defendants delivered the goods to various persons upon delivery orders 
signed by the consignee- PUuitiff did not know of this until after the 
consiguoe’sbankrnpti^’: Held that defendants were not liable to plaintiffs 
for the value of the goods.— Glynn, Mills Co. v. E. ^ H’. India Doris, 
L.R. 7 App. 591; 47 L.T. 309 ; 31 W.R. 201. 

(vi.) C* jL,'^Charter-party —Demurrage-^-Vetentioii by Frost— Custoinary 
Manner of Loading. —A charter-party provided that the ship should 
proceed to a certain port and thcro load iu the customary manner 
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from froightors’ agents a cargo of iron; the cargo to be loaded as 
fast as the steamer could take on board, and if longer detained, 
merchants to pay a certain rate of dcmuri'age, “detention by frost, 
<fec., not to be reckoned as lay days.” The freighters’ agents, unlike 
most shippers at the port, had no whai’f iiu tho docks, hut one up a 
canal connected with tho docks, and the cargo was brought to tho 
ship’s side in lighters. After tho loading began the canal Inicnme 
frozen so that the loading was inten’uptcd. • The dock all tho time 
remained nnfrozen. The slilpowncr, when he mndo tho chartor-jwirty, 
did not know who wer<> the I'reighters’ agent* : Hvtd tliut the oxoej)- 
tion iu tho charter-party as to dotention by frost did not apply, and 
the freighters were liable for demnrrago.— Kmj v. Pieid, 52 L. J. Q.B. 17 j 
47 L.T. 423. 

(i*) C. A.— Charfei‘‘pa7'fij - Final of By tho terms of n 

ebartor-party t!io owners were entitled to an advance «>£ one-third of 
freight within eight days from final sailing from tho ship’s Inst port in 
the United Kingdom. The vessel was towed about three miles out from 
the port whore she ]on«Ied, and then cast anchor, and while lying at 
anchor her cables yiartod and she ran ashore. She had never been 
beyond tho limits of tho port ns del’uicd for fiscal pnrjioscs, but had loft 
wliat, for commercial jnirposos, is considered tlio port: Hold that sho 
“must be taken to have finally loft her last porl.— Prior, v. liin/KjHtonCf 
L.R. 9 Q.B.D. 679. 

(ii.) C. A. — Cliartrr-pnr(If- -Mtmiiuromorif of iUtn/o- ■Cifstnm.—Uy a (dini’ter- 
part}'it was agrood that a ship should lotwl a cargo and ])rocccd ton 
port in Ureat Britain and deliver the saiuo on i)eing paid fndght at a 
certain rate per 180 Engliah cubic feet taken on boarr!, as por (iothon- 
bnrg custom : Hold that the freight was to Cc ascertained by mousuring 
the cargo according to the method used in (lothoiiburg, and nut uceonl- 
ing to tho methoti used at port of discharge.— Tho , 51 U.J. 

P.D.A.J)3. 

(iii.) P. D. A. Div. —/h/i/— Coniiti'f.rlmiti — 24 Ko’/., r. 10, s.24.'— ■ 
W^joi'c iu an action for damage* by c«»lJision the sldp proccod<*d against 
is n<il arrested, and phiintilTS «lo not rocpiirc bail to be given, (hifcmUints 
cannot coinpol plaintiffs to give scn*urity t<i answer a connt(*r-claini in 
tlic action, under sec. 24 of Ailrniralty (hjurt Act, 1861, tliougb tlit*y 
voluntax'ily give bail. —Tho Aluo H<$l}no, 47 li.T. 3t>7. 

(iv.) P. D. A. Div.— ( 'ollitfioii — Pud — Sale in (inolhor Aolioii— Paifinouf Into 
I'niirf .— Wlici'o, afior judgment against a ship iu a damage action, in 
which bail 1ms been given and tfic ship reloasod, judgment is given 
against tho ship in a iieccs.surics acfioti, umler which the ship is sold 
and the* preK-ecds paid into ('ourt, jdaintiffH iu tliei damage action cannot 
be paiel out of tlm proceeds to fho prejudice of otlier claimants having 
maritime liens upon the firoeeeds. —Tho Falk, 47 L.T. 308. 

(v.) P, D. A. Div.—Cu//i.'fu»n —Jhiih ShipK lo hluhio—’llofoi-ence-^ f'oHtif.—- 
Whf'ro, in an action for damagi* by collision, defcmlant sets U]) a 
counter-claim in respect of the same collision, and both shijib arc held 
to blame, and a refer<*nc<* ordered to asctsrtnin the amount of damage, 
eacli party is, generally, entitled to t)ic rtiHlH of cstablishitig his claim 
licfore tho registrar, jirovidoil tliai not rimro than one-fourth of his 
claim is diHullowcd.—The Afary, L.U. 7 P.D.-20J ; 31 W.R. 2*18. 

(vi.) H, I»,—— Hiffh Hhipg fo hlfnno — J/iinHnfion. of l/iahdity- —25 
20 c. 03, M. 54.—Where tw^ ships liav<* been injured by a collision 
for which both arc in fault, and each has Ixsen eondeninud to pay tho 
moiety of the other’s damage, if either party applies to have his liability 
limited under sec. 514 of Merchant Shipping Act, 1862, a set-off is 
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allowed between the two accounts, and the other party is entitled to 
prove against the fnnd paid into Court for a moiety of the balance due 
to him after making such set-off.—iStoomnaart Nedvrland v. 

PandnsiUar and Oriertlal Steam Co,, L.R. 7 App. 795; 62 L.J. P.D.A. 1 5 
47 h.T. 198. 

(i.) P. D. A. Div. — CfiJlisu/n — Damages — Wa-ges—Priority of Lien. —The 
owners of a vessel who have recovered judgment against another ship 
in an action for 'damage by collision have a prior right against the 
proceeds of such ship to seamen who have recovered judgment against 
the same ship for wages earned before and after collision.— 2'he Elin, 
51 L.J. P.D.A. 77. 

(ii.) P. C.'—ColJisum — l7ffringeine7U of Rvless as to Lights—Damages —3G ^ 
87 Viet., r.. 85, s. 17.—Whore two ships incurred damage by collision, 
and it was found that one was to blame for improper navigation, and 
that the other had infringed the regulations as to lights : Held that in 
the absence of proof that such infringement could not have contributed 
to the collision, the damage must be divided according to the ordinary 
mlo in Admiralty actions — China Merchants Steam Navigatum Co. v. 
Bignold, L.R. 7 App. 512; 51 L.J. P.O. 92; 47 L.T. 485. 

(iii.) P. D. A- Div.— Coiiisimi — Limitation of Liohility — Stag of Proceedings, 
—Owntirs of cargo recovered judgment in a collision action, and tlie 
owners of the ship carrying the cargo subsequently brought an action 
against the ship to recover damages in respect of thq same collision. 
The damages in both actions would exceed, but the damage in the cargo 
action did not exceed, the value of defendant’s ship at j 68 per ton. The 
Court refused application to stay proceedings in the cargo’s action 
until after judgment ^in the ship’s action, ma4e with the object of 
avoiding the necessity of a limitation of liability action.— The Alne 
Holme (2), 47 L.T. 309. 

(iv.) C. A.— Insurance — Construction—ConMtructtve TataJ Loss. — One of the 
bye-laws of an insurance company, subject to which all insurances wero 
made, provided that in the event of any ship being stranded or damaged 
and not taken into a place of safety the directors might procure its 
safety, and that n(» ac*ts done by them under this power should be 
dee-med to bo an acceptance or recognition of any abandonment of 
which the insured might have given notice, and the company under any 
circumstances should only pay for the absolute damage caused by the 
]M>rils insured against which was in no case to exceed the sum insured : 
Held that this did not exclude a constructive total loss, but was intended 
' to apply onlv to a partial loss.— Forwoud v. North Wales Afarmc his'wrance 
Co., L.R. 9 Q.B.D. 732. 

(v.) H. L. — Insurance — Freight—Option to Discharge Ship — Perils of the 
Seas. —Plaintirfs’ ship was chartered with the condition that freight was 
not to bo payable in the event of the ship becoming unsoaworthy. 
Plaintiffs insured the freight with defendants against perils of the scos. 
M'he ship struck on a rock and was damaged so as to require repairs and 
the charterers discharged the ship: Held that ilefendauts wore not 
liable on the policy.— hunan Stoatnship Co, v. Bischolt, L.R. 7. App. 670 j 
31 W.R. 141. 

(vi.) Q. B. Div. — Tnsuranec — TnsurahJe Interests — Goods not specifically 
Appropriated.—-Phiinlyff effected a floating policy of marine insurance 
on goods, and on the 12th Junnary entered into a contract with 1). to 
buy 200 tt>ns of sngar of a certain description to be shipped from Ham¬ 
burg to Bristol. D. had previously contracted for the sale of a similar 
quantity to B., who had also contracted with plaintiff for the sale to him 
of this amount; such last contract however being void underthe Statute 
of Frauds. D. accordingly shipped 390 tons of sngax at Hamburg, 
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oonsijifned to “ Order, Bristol.” Xo appropmtion of the sngar to each 
of the contiucts was made till after the ship had been lost; bnt D. did 
make such appropriation before receiving news of the loss. PlnintifF 
and B. liad no motioe of this appropriation till aftex they heard of tho 
loss, when plaintiff declared under tlie* 6 oating policy in respect of both 
couaignmenta of sugar: Held that ho had no insurable interest in any 
of the sugar shipped.— Stock v. Infilin, L.R. 9 Q.B.D. 708 ; 62 L.J. Q.B. 
SO 5 47 L.T. 416. 

(i.) A dna . Ct.—CillQUB Ports.—S’ttZi’Ofjt!— Misconduct of Salvors.^ 
Violent and overbearing conduct on the paat of salvors, though it 
may not amount to such wilful miscondui't as to cause an entire 
forfeiture of salvage award, will ojieratc to induce the Court to diminish 
the amount.— The Marie, L.R. 7 P.D. 203. 

(ii.) P. D. A. DlV.— Shippltiff Camalty — Wrongful Act or Default 

18 Vief., c. 104, 8s. 242, 432— Appeal—Freeh JUrUle.nre — Costs. —An error 
of judgmetit by tho master of a vessel at a moment of groat difiicnlty 
does not amount to a wrongful act or default within sec. 242 of Merchant 
Shipping Act, 1854. On a shipping casualty appeal, application should 
be made to tho Court of Appeal prior to the hearing for leave to oddneo 
fresh evidence, if it is desired to do so. On a sncccssful a}>peal, the 
Board of Trad© having appeared in support of the doeUiun appealed 
from, was ordered to pay the costs of appeal.—2'/ic Famenoth, L.R. 7 
P.D. 207. 

Solicitor 

(hi.) Q. B. Div.— Suit for Judicial Separation — Compromise. — Wife's Costs. — 
The costs of a solicitor-employed by a married woman to itisfcituto 
proceedings against her hnsbjuid for a judiciiil soparution can only be ro* 
covered against the husband, when the necessity for sneh proceedings 
has been made out in point of fact.-'Toj/^nr v. Ilailsfonv, 47 L.T. 440. 

Trade Mark 

(iv.) Cll. DiV- V. C. B.— Infringement — Registration—• Comhinaiion' of 
Letters. —Combinations of Jotters maj' conslitntc a valid trad© mark 
notwithstanding that they iudicalo the quality and paiiom of the goods 
to which they aro applied, if they also indicate that the goofls have biieti 
manufactured by a particular person or firm.—/fn/itiriiaic v. Graham, 61 
L.J.Ch. 897 i 47 L.T. 218. 

Trustee 

(v.) C- A.— Discretio7iary Poxeei'—Control of Court. —Where absolute dis¬ 
cretion has been given to trustees ns to the exercise of a- power, tho 
Court will not compel them to exercise ii, but if they pro]»o 8 e tooxcreiso 
it, tho Court will see that they do not do so improperly.— Tempests. 
Lord Canmjs, L.R. 21 CIi. D. 571} 61 L.J. Ch. 785. 

(vi.) C. A.— Lunatic Trustee—Vesting Oi'der —13 ^ 14 Viet., c. GO, s. 6 .— 
Wliero one of four trustees of stock bocamo lunatic, and there was no 
difficulty in finding a new trustee to be appointed in his place, tho 
Court refused to make an orilor vesting tho right to transfer the stock 
in the three remaining trustees, and ordered a new trustoc to bo ap¬ 
pointed in the place of tho lunatic.— Re Rm/, 47 L.T. 600, 

(vii.) Ch. Div. C J. — Poirer to grant Lease — Fquitnhle Fxerv.ium hy Tenant 
for Life—Infant Tenant tv Tail. — A tenant for life entered into a bind¬ 
ing agreement for abuilding lease under a power, and then died, leaving 
an infant tenant in tail, during whose minority the trustees had a 
power of leasing : Held that the trustees lied power to grant a lease in 
accordance with the agreement.— Dams v. Harford, L.R. 22 Ch. D. 128 5 
47 L.T. 540 j 31 W.R. Cl. 
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(i.) Ch. Div. K. J.— Poioer to Iinumt in Henlty — Monei/ Adrartced hy 
To'unfae to C'om}d<‘ftt PurchuHe.--TroBtQCB uuflci- a Hottlcmciit having 
power to invest in realty wiih the consent of the tenant for life, 
purchased real estate with such coneont, the price of which exceeded the 
simomit of the tj^at fund j and one of the trustees advanced the 
amount-required to make up the j)urch}ise-money. Bo subsequently 
died : Hdd that the trust estate had a first charge on the property 
bought for the (imount of the trust fund, and subject thereto the 
trustee’s estate had a right to be indemnified for the amount advanced 
by him, and to enforce that right by sale of the property .—Worcester 
City County Ba/nh-ny Co. v. Bhck, 31. W.R. 105. 

Vendor and Purchaser• 

(ii. ) Ch. Div. P. J ,— Covditions of Sale—Commencejnent of Title — Mis¬ 
leading Condition. —Vendors stipulated that the title to property should 
commence with an indenture dated I8th Oct., 1845, and made between 
U. of the one part anti C. and fl. of the other part, and that the earlier 
titlo should not bt' investigated or objected to. It appeared that tho 
conveyance of 18th Oct., 1845, was in part ii settlement and in part a 
voluntary conveyance on trust for sale, with a pow-er of revocation 
reserved to the grantor: 1/c/d that the condition was inislcmling and 
that tho vendors could not insist on eoinpletioii without giving a forty 
years’ title.— Marsh v. Earl Grnnrillc, 47 L.T. 471; 31 W.R. 239. 

(iii.) Ch. Div. P. J. —-Right to Rescind—’Defective Title.—A vendor con¬ 
tracted to sell an agreement for a lease?, and afterwards the purchaser 
repudiated the ooutraot. At the date of the contract and of the 
repudiation, the agreement was voidable at the wdll of a third party, 
who WHS willing to confirm it on certain conditions : Held that the con¬ 
tract could not bo enforced.—i*/‘cu’erv. Uroadwond, L.R. 22 Ch. L). 105 ; 
47 li.T. 508 ; 31 W.lt. 115. 

(iv.) C. A. —Right to Rescind Marletahle Title — Purchaser's Knmvlcdge of 
Defect. --Defendant agreed t4) sell to plaintiff certain property, and to 
make a good murketublo title. On investigution, it appeared ''that tho 
pro])erty was subject to curtain stringent restrictive covenants, w'liicli 
made the title not a niavketublo one; and ])laititiff brought an action to 
recover his deposit. It was proved that pl.aintiff know of the restrictive 
covenants at the time of the contiwt: Held that plaintiff was entitled 
to locovur .—Cato v. Thfunjison, L.R. 9 Q.B.D, 610; 47 L.T. 491. 

(v.) C. A. —Sale liif Court — R''slriclive Covenant .—In a sale by the Court, 
one of the conditions jirovided that tho conveyances should contain 
covenants by the purchasers for securing tho liabilities .and riglits under 
certain rcser •ntioiis and stipulations as to the property, the forai of such 
covenants, in case of dispute, to be settled by the Judge. A dispute 
having arisen couccniing the fonn of the covenant, the Judge settled 
IIk' covenant, adding a proviso that if the purcliascr assigned his pur¬ 
chase, and the assignee entered into a similar covenant, the purchaser 
should be freed from further liability . Held that this proviso must be 
stnick out .-—Pollock V. Rahhits, L.R 21 Ch. D. 46C; 31 W.R. 160. 

Voluntary Gift 

(vi.) Ch. Div. K. J .— Policy of Jns’UTarce effected in Daughter's Name — 
Rcteutum of Policy. —R. effected an iueui'aiice on his own life in Ida 
daughter’s name, and ]>aid the.rpremiums himself: Held a complete 
gift to the daughter, though he retained the policy in his own possession. 
— ircstOTi V. Richardson, 47 L.T. 314. 
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Water 

(>•) C. A. — Watencorki- Cowpanij ——Docidioii of Q. U. Div. (sol*, iv., 
p. 17) rcversoil.—v. (3ritnd Junction ira^ertWf/rA's Co., 47 L.T. 504. 

WiU 

(«.) Ch. Div. V. C. B.—( 'hai'ifii — Afortmnin—‘Bon(J}{ t^eciirpj on Parinh 
Jintea —9 Ct‘o. //,, 0 . 30.—Bonds created under a private Act worn 
secured on the rates payable by oocujjiors or bwuei's of all tonementfl 
and hereditanients within the limits of the Act. To euforoo jiaymont 
of the rates a power of rtistresH was given, Icf^'iabTe on the goods ami 
chattels of the owners and occMi]»jers ■ WrW that these bonds <lid not 
give the owner an intoivat affecting lands, teuomonts, or heiodi- 
tainonts within the moaning of tho Mortmain Act. —Jervin v. Lawmncf, 
47 L.T. 428. •• 

(iii.) C. A.— Construrtio-n-^Aiirmitif irithouf any Dihlnction—^Income Tnr.— 
Decision of V. C. 11. (see vi., p. 1”) revors(*d on the ground that tho 
matter was jvs ,/»/f7icatn, aii ortlcr having been made in 1801 directing 
tho payment of tho annuity until tho further ordor of the Court, free of 
all deductions oxee))t income-tax.—rcarrtli v. Mnn'wtt, 31 W.B. 08. 

(iv.) Ch. Div. K. J. tVn xtrurtinu — V,.vvcutoi’y Dci'isc —/?i/h.' in Wi/d’s 
Cass.—Dorise to II. and J, a.s tenants in common, “ and in their respee* 
tive proiiortione to their childron, or JU'eording to their wdlls Jlef<! a 
gift in foe simple to K. and J. as temanfs in common, with a aujiev- 
added executory devise at the death of each to his chiJ<ircn or devisees. 
— lie Bui'kinonfry’n Ksfalfi, 47 L.'l’. ,514. 

(v.) Ch. Div. E. J.— CoiiHtrurtinn — (3i/t ufhy dpu^i of A. niift If. to (heir 
Children .—Bequest to K. for life, and nffor his deaf li to his issno, on 
failui’e of his issne to F. and K. share and sham alike, and afU*r death 
<tf F. and 11. to their childrOTi, share aufl shuix* alike and their hoirs for 
ever. K. survived F. and J{. and died wifhout isstn*. 1’. died without 
issue, and K. snrviv’od him and left children . Held that the property 
was diviniblo into mnielies between Iho children of R. and tho per- 
H<tual riqtrosfjntatives of F.—/.’« HulchinNini'n 7'ruht.v, Ij.H. 21 Ch. D. 811; 
51 L..T. Ch. 02i; 47 L.T. 578. 

(vi.) Ch. Div. K. J.— ('onutrucfion—(lift to (‘liUilreti "f A. (xnd JS .— Vrstiny, 
—Testator gave his roeiilao unt«) and e<|imny amongst the cliildi-on of 
bis brother-in-law J. and Uoheri A., and direett'd tl»ttt the saine shoald 
be vested legacies at the tinjc uf Jiis decease, ihilicrt A. thed beforo 
testator, leaving children ; Held that the gift was to the children of .1. 
Olid to Bobert A. himself, oml (hat the oliildrcii of J. tln'rcforc took tin' 
whole of the rCKiduo.—/»> h'eatherhtonn'H Truflu, L.lt. 22 Ch. J). Ill; 47 
L.T. 6.38; 31 W.R. 80. 

(vii.) Ch. Div. P. J.—(. hnisfruction — liironuit<feiit Ciftn of Jiesidue. — Testator 
gave his residue iipcm e.xhiin.stivo trusts for his ilunghters, soii.s, und a 
granddanghter, in unequal shares, and ni.tde a second residuary gift in 
favour of tho same persons in ccjual Khares 1 Held that the (irst gift 
must prevail .—Urtbhw v. Mumfeld, 62 L.J. Ch. 27 ; 31 VV.H, 88. 
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\S THE 

Call) ,Reports,• Cali) |louraa( Reports, ®imes 

* 

Reports, anb iilechin ,Rfpo^‘tcr, 

FOR KjaJKUAKY, MaRCII, AN)) Al'UIl-, i8Sj.* 

By Henry M. Keary, of Lincoln’s Inn, Barristcr-nt-Lavv, 


Administration :— 

(i.) Ch. Div, F. J. ■■Ai/iiinii.s/i4ifin’ Jcfiiuj IIS -Iti-jhtnf h’i’Uinu'r — 

> 11 x 1 Interests .— Whei'O an a<iiniii)Hla’iK.(>i’ to an 
ulbo aoLs as solicvLoi- for tlu' plaiiitilT in a croilttoi-’s action for ailiiiinis' 
(aatioii, lit* oiinnol (‘xcrcisc hiH viiflitol' i «*t;nin}r hi rcKpootof any moiio^s 
wliicli liavo coiiiu into liiH liuiiils Niibscijiiontly to tlio iuHtitiitioii of tho 
uclioii - lUrty. L R., 22 Ch D., (hit; IH b T. tJ7; UI VV.IC 22 i. 

(li.) CU' DlV. F. J.— It'inkrvj'try — t)cnth of I'li'lis, hiii‘ie<l HiniLrujit — 

lor — Hiinhnii'fi’n t< t| 1hJ 2, 20. Wluiio tho csiatt* tif an 

niulischai{<cd l)aukruj»t ih hointc a<hiiimsU-ictl, ami tino of tlin uhhcLh in 
a 'k'liL <luu fi-oui a crctlitoi inciuictl afiur the liankrnptcy, sin-h crcflilijr 
iH not to sot oil tho debt, and claioi for tlio balance in tliu 

ailminisLralion.'- (/veen v. Ji.Ji. 22 Ch. 1). 58<i‘ ; 18 fi.T. 251; 2J 

W.K. tia. 

(iii.) P. D. A. Div .—Urnnl to tTcKt:iior’« widow dul not f.iiko out 
joobalii, but sold pait o( her husband’s estate and phiced the proceeds 
t-o her own account. Slio dim I in testate, and adiniuistratioii tci her CHtati* 
and elToctH was I'lautod to tlio ndniiniHtrator with the will aimoxed of 
the testatoi’s estate, as a creditoi. •• In, the ‘ji'oils nf Mallor, 21 W.lt. I7d. 

(iv. ) P. D. A. Div.- Miii'.tiul \\iii>ni.ii — /)(■»'</ of .SV'y.f/,a.iio»»,— 'I'ho iiitoHtalo 

was a niai iied wotnati living apart Iroiri lint- )i us band iiiolni a dned of sepa* 
latloii, by winch it was aK*i-ed tliat all l»ei pjopcriy uiidis[ios(:d of should 
jfo in iho .same inaiincr as if slic bad siirvivinl her husbaml. 'I'lio (Jourt 
pas-icd over tlie biiabaiid and f^ranted adminisivatioii to her father, 
liiiiit.oil to property covered by the deed. - /a the riooits of llunifthnojf, 
AHen V. Hinnjjlaeos.—L.Q,. H P.D. 16; G2 L.9. P.D.A. 24; 48 L.T. 12D; 
31 W.K. 292. 


* Cases reported only in the hmo Times llrports and Weekly Reporter for 
April 28th, are poscjiuned till next (Quarter's Divest. 


I. 
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(i-) Ch. Div. P» J. — Proof—Secured Creditor — Judicatw'e Act, 1876, s. 10 
—liankmptcij linles 1870, rr. 99, lOO.—Anocured creditor of an insolvent 
testator, who claims to prove against the estate, bat whose proof is 
registered on the ground that his debt is less than the amount at which 
ho has valued his security, is not a secured creditor so proving” 
within ilnie 100* of Bankruptcy Roles; bnt is entitled to liave his 
principal interest and costs in full out of the proceeds of his security, 
thongh in excess of the amount at which he had valued the secunty.— 
Wtlliavis V. HopJcins, 31 W.U. 496. 

(ii.) C. A- -~Te}itatorJ)omiciledin Scotland. —Testator, who was domiciled in 
Scotland, made a will iu Scutch form appointing six trustees, three of whom 
resided in England and three in Scotland. The great bulk of testator's 
property was in Scotland, and the will was proved there. A legatee 
entitled to a share of the residue, and resident in England, brought au 
action to administer the estate. All the trustees were served, and 
appeared without protest: Held, on motion for jndgnient for adminis^ 
trabion of the whole estate, that the Court had no discretion at the trial, 
but was bound to give judgment for administration.— On- Ewin(f v. Oir 
Ewing, L.R. 2 Ch. D. 456; 31 W.U. 464. 

Agreements and Contracts:— 

(iii.) Q. B. Div.— Conatruction of Contract- -Hxihi io Compensation for Delay, 

- -PlttiiitifE agrciid with u local board to remove a certain quantity from 
the bed of a river for a certain sum, to the satisfaction of the board’s 
engineer, and by a certain time, subject to such extension of time as 
tlio ouginoor might tiduk reasonable iu case a staging on the site of the 
work should net be removod soon enough ; any difference between tbo 
board and tbo plaintiff concerning the work to bo referred to the 
engineer. In consequoiice of tlio delay of the board in removing the 
staging, the plaintiff was put to considerable expense; tield that he 
was entitled to recover dautages from the board, if it should appear 
that the delay was unreasonable,and that this was notadifference which 
uatne within the arbitration clause of the contract.—Lriio^^rni v. Wallasey 
Local Board, 47 L.T. 625. 

(iv.) C. A. -(Contract Relating to Land —Feibul Prouti.'se—Part Perform- 
ttjji-e— of Frauds, s, 4.—In order to exclude the operation of the 
Statute of Frauds in the case of a parol contract as to an interest in 
laud, there must bo some act of part perfurmauue such as is uuequivo. 
oidly roferatile to the contract. Humphreys v, GVeeu, L.R. 10 Q.B.D. 
148; 62 L.J. Q.B. 140; 18 L.T. 60. 

(v.) Q. B. Div. lleccijiton Deposit of Coods—Reference to Conditions — 
Implied yUsent .— I'laintiff lefts waggonette to be sold at defendant’s 
ropositoi*y, ind received a receipt which he did not read, and which con. 
luinud the words, ‘‘subject to the conditions as exhibited on the pro¬ 
mises.” One of the conditions so exhibited was tbat, after the lapse of 
a month, property might be sold by auction without notice to the owner 
unless the charges were paid: that plaintiff w'as bound by ilie 

rondniim.-iraanns V. RymUl, L.R. lOQ.U.D. 178; 52 LJ. Q.B. 121; 
31 VV.R. 337. 

(vi.) C. A. — Perf'O'mance—Agricment to grant Lea.’ie to Nominee — 

A lessor agreed to grant a new lease t(> the lessee’s nominee on his 
surrendering an existing lease; but subsequently refused to giutit the 
new lease, and the lessee brought au action for S))eci6c performance, 
but had appoiuLed no nominee before the trial of the action: Held 
that the appointment of a nominee was a condition precedent, and that 
the action znnst fail.— ^yilUams v. Bisco, L.R. 22 Ch. D. 441; 48 
L.T. 198. 
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Arbitration:— 

00 C. A.— Injunction tt> 7iVs7ram.—-DeciBiim of Q. B. Div. (see viii., p. 22) 
reveised.- North London Had. Co. v. (L N. Had. Co., 31 W.R. 490. 

Bankruptcy:- • 

(ii.) C. A. — AnmilHng—Limit of Time for — lUinl,ni})U'y Act, 1869, s. 10.— 
Ihough the time limited for appeuliog from an order of adjudication 
has expired, the Court has puwcr to annul the adjudication in a proper 
Ci'tse. See. 10 of Bankrn}»tej Act does not apply to proceedings 
taken f«ir such a purpose.- Ex^orte deisrl, lie Stamjar, L.B. 22 Ch. D. 
486 5 31 W.H. 261. 

(lii.) C. J. S.- -Corn-position — K.fiiiuination of Croditoi —Juiisdirtion — }>a-nk~ 
rwptnj Arf, 1869^ s. 96 linidiin>fri, Hides, 1870. rr. 166-171.—The 
Court lias powo'r under sec. 96 of Ihinkrnptc^' Act, in the case of a 
(mrnposition wliere resolutions hav’o botui registered and a trustee 
appointed, to order a creditor win* h.as tendered a j>v<Kif to bo examined 
on the application of the tiebl<ir, and to coniuiil him for contempt upon 
his refnsing to be avtimi ~ Rr varte Willni, lie llrm/ft, 48 L.T. 79: 31 
W.R. 383. 

(iv.) C. A. — Coinposiiion— Small Assets- lir'jistratiim .—Decision of C. J.B. 
(hoc. iv., p. 23) reversed .—parie Jinssell, He Robins, 47 L.T. 676} 
31 W.H. 412. 

(v.) C. A. — CompositiiYii-— Smalf A.'^set.s lloiiislration.-- A debtor haviiig 
practically no jisso-ts Uled a h(|uid:i(ioii petition, and the cieditors 
acooptod u composition of one slulling in the pound, seciirotl by tluj 
debtoi’s brother iiiul })avsibl(i w/tliin seven days after fho secoml ineei- 
ing: Held, that the resolution was hond and ought, to !)« regis¬ 
tered.—/';,- paiie JfviHon, Re Wallou, '17 L.'J’. 674 5 31 W.R. 372. 

(vi.) C. J. B. t'ojupo.'.dioa- SiiinlL Assets- Rr>ji.-itrntioii — Ih-scriplion of 
Debtor .—A debtor’s slateineut showed debts to £2,5(10 and assets to 
£70} and Iho erejliiors losolved to accept a coiiipoHition of sixpeueo in 
the pound without any security: Held that the rosoluliuns ought not 
to Iw registered. The debtor ilcscribeil hiuiself as of 165, F. Road, 
Clapimm. but ho admitted that ho occasionally slept at 15, M. Ktreot, 
Hnigravc 8 (jiiai'e, of which lie hsi<l a lease : Held that (ho description 
was insutticieut.— E.i-paiie. I'nIbrooK, Re. Lloijd, 48 L.T. 128. 

(vii.) Ch. Div. B. J.' Jhhi hintneil (ill Miuni.s of /''ruad — ./ud'/iiuni/. for 
bejore HaiiLi IHuchar'ic — liaidu I'ph >1 Act, 1869, .s‘. 49. --'I'he Court has 

juiisthction, during the i>ank}uptcy t-r insolvency'of a debtor, tf> give 
judgment against Idm lor a debt which ho has incurre-l hv' frainl or 
breach of trust; but the judguient cannot be enforced until after his 
discharge. v. iioHerid'je, 52 L.I. Ch. 280; 48 L.T. 117. 

(viii) C. A..— ^Debtor's Hnmnious '-Rond Fide J>isjiide—Solvent Debtor — Seeu- 
idif —RfiHlrujdci/ Act, 1869, 7.— Pioceedings on a dclitor'a summons 

[lending iho trial of an ai'tion for the debt will not iieiH’SHaiily ho 
stayed wil liout security, though Dm alleged debtor is bolveut, and thero 
is a hondjiite disjiutc us to tbo d«)»l. 'i’lie jirobabilily of success in tlm 
acDou is one element to be considered.— E.i paiie Jacobson, Re 
L.R. 22, Ch. D. 312; 48 L.T. 197. 

(ix.) C. J. B.— Debtor's Smnmons — Ronojhte Rdpule — Sfciirit'j—Rankruplnj 
Act, 1869,5. 7 .—Where the proceedings und<fr a debtor’s summons are 
stayed pending an action to try tho validity of an alleged debt, and in 
the opinion of the Court there is more than a reasonable probability that 
the alleged debtor has a good defout^e, tho Court will not require him to 
give security.—A’jj parte Re Smith, 48 L.T. 320. 
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(i.) C. J. B.— Debtor's Summons — Dismissal of — Creditor's Meclintj — r'ojji* 
— Hankrupfnj Act,1869, s. 7.—At aprivate nioeting of creditors 
of a Hrui, a renolution was passed that a deed of assi^moiit of the 
debtors' estate should bo executed to trustees for the beuofit of the 
creditors. The deed was never executed, but the estate was ^iven up 
to the trustees.' Subsequently H., who assented to the resolntion, 
issued a debtor’s sumtnons upon a dishonoured bill of exchange : Held 
that tho only question arising on the sumnious being whether or not the 
debt was due, the summons could not be dismissed on the grounds of 
the previous resolution.—A’® parte Heilbut, lie Hosier, 47 L.T. 738. 

t 

(ii.) C. A.. —Debtor's Summons--Judgment Debt — Consideration—Limit of 
Time for Rehearing. —Where a debtor's fli^mmnns is founded on a judg* 
meut debt, it is not necessary to state the consideration for the debt on 
the summons; and a mis-statement of tho consideration will not vitiate 
the summons. There is no fixed time for an application to ro-hear a 
bankruptcy petition, though, generally, the Court will not rehear such 
a matter after the expirf.iion of the time for appealing.— Ex parte Uitso, 
Re iUUo, L it. 22 Ch. D. 629; 31 W.ll. 373. 

(iii.) C. A.—Jurisdiction — Claim hg Receiver against Third Partn. —A 
rocoiver and nmnager of a liquidating debtor’s projicity, in the course of 
carrylug on the debtor’s business, sent goods, which he had paid for, to 
tlie ilebtor by rail, and tho railway company claimod a lion on tho goods 
for money duo from the debtor : Held, tliat the Court of Bankruptcy 
bad no jurisdiction to interfere between the cornjiany and the receiver.— 
E,i' parte Great Western Rtul. Co., Re RiisheH, L.R. 22 Ch. D., 470 ; 
48 L.'l‘. 196; .n VY.R. 419. 

(iv.) C. J. H. — Lease-Disclaimer — Agreement to Assign — Appeal from 
Gounfy Conrl. —A lessee having, piior to filing a liquidation petition, 
agreed to assign his lease to a third party, leave for tho trustee to 
disclaim was refusod, except on the terms of oxecutiug the assignment. 
Au appeal does not lie from the discretion of the County Court Judge in 
giving loavo to disclaim.- -B.c parte Edmonds, Re Tipping, 48 L.T. 77. 

(v.) C. A. — Lno.-yc — Disclaimer — Distress — Rent —CciTcuonta iii Jjease — Hank- 
ruptcij .Iff, 1869, ss. 23, 24.—Decision of C. .1. B. (see iii., p. 3) 
affirmed .—JCc parte Dyke, lieMorrish, L.R. 22 Ch.D. 410; 48 L.T. 303 : 
31 W.R 278. 

(vi.) C. A. — Lease — Disclaimer -Leave of Gourt Hankrnptrg Rales, X87i, 
r. 28.— Whore a trustee in bankruptcy obtains leave to disclaim a lease 
under r. 28 of Bankruptcy Rules, 1871, tho Court will not order him to 
pay tlie landlord any couipensation for his n.se and occupaiiou, except 
under .special circumstances.- A’.r parte Ishernujod, He Knight, L.R. 23 

Cli. 1). 381; 31 W.R. 412. 

(vii.) C. A. — LHiniilaiinn — Ho Resolations —Power to Adjudicate Ranicrnpt — 
DankraptCfi Art, 1869, ss. 125,126. -Tho Court has power, under sec-s. 
125, 126 of Bankniptcy Act, to jvdjudicato a debtor, who has presented a 
}M{uidatton potilion, abauknipt, though no resolutions for hipiidivtiuri or 
composition luive boou passed. juirttf Walker, Re AIci[eniij, 48 
L.T. 291 ; 31 W.R. 119. 

(viii.) C. A. — Lfipiidafton—Rereiver (uid Afanagcr - Taration of Chanjes — 
Raijment for Ovods ^rdennl bg — I'.futkriiptrt/ Rules, 1871, r. 5.—After 
the trustee in a liquidation by a trailer had been appointed, l'\, who had 
previously been appointed receiver and manager, claimed payment of 
two sums, one in respect of qxpenaes incurred by himself and two 
persons employed by him in the management of the debtor’s business, 
and the other in respect of goods purchased by him on credit for car' 
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ryinjf on the business: ReJd that he was only entitled to the payment 
of tho first amount after taxation, and that the trustee could only be 
ordered to pay this and the second amount out of uvailal>l© assets, if 
any.— h!.v parte TcariJ, lie Ihisfusll, 31 W.R. -US. 

(i.) C. J.B.- Order aiui Vinpositimi Hiring Vnrfiiture — It<inJ:rii.ptcif Act^ 
1869, s. 15 (6). • In 1877 a sheriffs otfiuer took possession of furniture 
of a debtor nnder a jL/a. and sold it privately to a friend of the debtor. 
Tt was agreed between the debttu* and the purSlnisor that the debtor 
shonld remain in possession of the furniture and ])ay interest on the 
[lurchase money. The debUu* buving filed a liquidation peiition ; Held 
that the furniture tviis in tho order and disposition of the doVitor as 
reputed owner.—A’r paHe Pickering, fic PowJer, 48 L.T. 32. 

Bill of Sale •• 

(ii.) Q. B. Div. Reinitration—Afidfivit of -41 42 Kief., c. 31, 

X. 10 (2). 'I'ho nflidavit of execution and attostation filed upon the regis¬ 
tration of a hill of sale w’as made by ilie attesting witness, and a 
description of tho depunent’H residence was contained in tlio introduc¬ 
tion to the affidavit, and was the same ns the description given of his 
residiuice in tlio attestation clause: Held tliat tliis wan a description of 
tlie residence of tho attesting witness sat.isfying 41 <fe 42 Viet., o. 31, 
sec. 10. sub-sec. 2 —lifniherg v. Vnrko, L.R. 10 Q B.l>. 90; 62 L..!. Q.B. 
Ill; 4H L.T. 311; 31 W.R. 216. 

(Hi.) C. A. — Hill t5 (V" 46 Virt, i 43, ss. 3,8. Section 8 of 

Hills of Sale Act (1S7H) Aniendnietit Act, 1882, does not n[»ply to bills 
of sale twocuted bofoie the couiineuccmont of the^ct, wliich have not 
been registered.—y/tcA-i.oa v. DnrUni', 31 W.R. 361 ; 4l7. 

Building Society: - 

(iv.) C. A.—Rrferenrt! to 37 ^ 38 Vi' t , c. 42, .s. 3k 'I'he rules 

of a building society incorporated under the Act of 1874 providml that 
disputes between the society and any of its members should ho icferred 
to tlie Registiar of Huilding Hocioties. I’JairitilT, u njoinbcr of tho 
society, commenced an notion for an acoonnt in f>f umrlgago 

IranHactioris wii h the society : J-hdd, utfirming I ho deciHion of 1‘earHoii,,). 
(52 L.J. Ch. 225; 31 W 11 378), that tho society was ontith'd to have 
all inatterH in disputH referred to tlic rogistiuj-, and the action stayed. - 
Hack V. homlon Permanent JUiilding 4H L.'l'. 2 t7; 31 W.R. 392. 

(v.) C. A. ~-^yln‘h)ll^■up -I'riontif /Utricti'wj Panerx — Hiiil'ltiig Soi irhcti 
1838, 1874, 1875 --'IMio rules of a building society, orirollml 
pursuant to 6 & 7 Will. IV., c. 32, eni|)owerod tin; diri-cLors to issiio 
deposit or p;iid-np shares of the value of Cl oaeli, bearing intcM'Cst at 
5 jiei cent., ami al)owo<l tlio iJc|)OKitor, on giving one inonlh's mitiiH', to 
withdraw tho whole or pai't of hts dejmsit in preferonee to all oilier 
shares. Tlie rules also conlaiiied unlnniteil boriowing [lowers . //<■/</, 
ill tho windnig-up, that out.side seonrod cindifors ranked first, then 
other outside creditors, tlien the deposit shai'cliolilors, and then oi-dinary 
nnadvancod shareholders, and then those who hail advuneeil money to 
the society under tho unluniLefl, and tlieiefoie illegal, borrowing 
powers, e(|ually whether holding scciuitie.H or nor. Iff dnuriUfin f^crinn. 
iwnt fivUiliuij i^iociety, e-c pnrtv (Uilvi'rl, HaiokiiK, Scult, <18 L '1'. J34. 

Charity: * 

(vi.) Ch. Div. P. J. - Scntch. (Jbjeti- Self Irninnt of Srhenie —.4/1//bra/to/I to 
o/.S«.s5tfju.—Where tho Court directs an application to be made 
to tho Court of Session in Scotlann for the purpose of settling a charit¬ 
able scheme, the Attorney-Geiieral is the [iropor person to make the 
application. —Yeates v. Fraseif 48 L.T. 187; 31 W.R. 375. 
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(K) Ch. Div. F. J .— Suit or otTier Proceeding—Certificate of Charity 
CommissionerH —16 17 Viet., c. 137, b. 17.—^The provisiona of the 

Charitable Trusts Acts, 1853 to 1869, prohibiting the commencement 
of any suit, petition, or other proceeding on behalf of a charity without 
the certificato o^ the Charity CornniisBioDera, are express and to be 
strictly adhered to,— Thomas v. Harford, 48 L.T. 262. 

Colonial Law :-r 

(ii.) P. C.— Law of Canada — Practice—Special hmre to Ap^wal. —Special 
leave to appeul«froiri th.o Supremo Court of the Dominion will not be 
granted except where the case is of gravity and importance,as involving 
matter of public interest, or Bome iinpctrtant question of law, or affect, 
ing property of large amount.—i'vnice v. Oagnov, L.ll. 8 App. 103. 

(iii.) P. C,—Lair of Ceylon — Execution — Apphen/wn lo set aside Sale — 
Time. —By Ceylon Ordinance, No 4, 1H67, sees. 53, 54, any application 
by a judgment debtoi to ect aside a sale in execution of immovable 
property must bo made within thirty days, and the abscuco from 
Ceylon of the judguiont debtor is no excuse for non-compliunce with 
the terms of the Ordinance.— Stllcry v. Huruuinis, L.R. 8 App. 99. 

(iv.) P. c .— Latr of Malta — Covstrnction of Peed — Primn/jenilvra. —The 
general rule governing the suceossion to n priniogonitura is that line is 
tvJ bo eorieideiod in the first place, degree in the second, sex m the third, 
age in the fourth ; and a proscribed deviation therefrom must not Lo 
construpd as inteiforing therewith more than is necessary to give effect 
to the deviuUou.- -Sttickland v. Apap, L.Jt. 8 App, 106. 

(v.) P. C.- Law of Queensland ■Leiji.^.latwe Assembly — J)isquahficalion-- 
31 Vu'f., No. 38, .sn. 0, 7— J’rinevpfd and Agent- -Estoppel. —M. & Co. 
wero general agents to charter ships for a firm of shipowners of which 
defendant was ii membor, and they concluded a charter.party wit)» the 
Local Government “for and on behalf of the owners” of one of the 
ships of the firm, but contrary to the express direction of defendant: 
Held, that this diii not ronder defendant disqualified from sitting in the 
Legislative Assembly under the pi*ovisiuns of Queensland Cuustiiutional 
Act of 18()7.- -Miles v. McJlwraith, L.B. 8 App. 120. 

(vi ) P. C.— Law of Victoria — Probate Duty -Victorian Act, No. 388 of 1870, 
s. 2 (7).— A legal personal lepvesentativeiu Victoria should, as logai'ds 
the personal estate of decousod mentioned in sec. 2, sub.sec. 7 of Act 
No. 3K8 of 1870, state accounts only of so much thereof us comes under 
his control by virtue of his Victorian probate.— Ulacl wood v. The Queen, 
L.U. 8 App. 82. 

Company 

(vii.) H. L Ailiidi's-JHvidends Payable in Propo^'tion to Shares — Shares 
partly Pmd Uf—Tho articles of association of a company provided that 
the directors might declare a dividend to be paid to the members in 
proportion to their shares. Part of the shares were fidly paid up, and 
the rest partly paid u]): livid that it w'as not competent for the 
directors to declare a dividend pavable to the sharoholders in propor¬ 
tion to the icspcctivo ntnounta y>ai(l npon their shares.-- Oakbauk Oil Co. 
v. L.U. 8 App. 65. 

(viii.) C. A.— Articla —Poaer to Rmorr Pireefors.—Shareholders in general 
meeting have no power to renft>ve directors, unless such power is given 
by the articles of association. — 7mpe.riaZ Hxjdropnthie Hotel Co. y. 
31 W.R. 330. 
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(i-) C. A. — CosUhook Mine—Relinguinhing ^femhor. —In the F. mine it 
appeared that on the retirement of mombera the accounts had, for 
many years, been taken on the footiDf;r of a division of the liabilities 
among all the shares, whether solvent or insolvent: IleUl that this 
custom was unreasonable, and that a relinquishing member must pay his 
share of liabilities according to the general cu%tom in oost’book mines. 
The company became iusolvent after the date of the relinquishment: 
Held that the machinery and plant of tlio company must be valued as a 
going concern at the date of relinquishment.— Eo Feank Mills Mining 
Co , 48 L.T. 260 31 W.R. 440. 

(ii) Ch. Div. F. J. — Genpi'al Meeting—Veuiand nf Poll —Special Resnht- 
Unix -Cumpanien Act, 1862, k. 61.- Five members agreed to demand a 
poll iu order to pass a resolution for the voluntary winding-up of a 
company, and 'before the general meeting informed tho chairman of 
such agreement; and after an amondmonb against the rosohition was 
carried tlio chairman anid, “ A poll is demanded Held that a valid 
demand for a poll had been made.— He. Phu'iiia’ Electric Light and Poirer 
Co., 48 L.T. 260 ; 31 W.R. 398. 

(iii.) Ch. Div. F. J.— Pledge of Sh(tra.'<—Emeution nf iHanl Transfer — 
Jntphed Pniver of Stile. —Plaintiff had shares in a company, whose articles 
provided that all transfers of shares should bo subject to tho approval* 
of tlie directors, and he deposited his shares and a transfer thereof 
wliich he hod executed in blank, with a stoekbx'okor to secure an 
advance ; and the stockbroker, handed the shares and transfer to Q., to 
secure a jireviotis advance of a larger amount. Tlin slockbroker 
having died insolvent, Q. filled up the tmnsfer with his own name, and 
applied to the directors to register it; an(| plaiiitifT, on learning this, 
gave notico to the company that he claimed tho shares r Held that Q., 
having received notice of plaintiff’s claim before his legal title to the 
shai-es was comfilete, could only hold thorn as security for tho anumnt 
ft>r which thev were pledged by plaintiff. - h'unce v. Clark, 48 L.T. 
185; 31 W.R. 374. 

(iv?) Ch. Div. F. J. -Ht'cbjiration of Regi/ttei' False Staiexnent in Pro. 
fspechts—Eintienee nf -Whore a shareholder in a company a])plms to 
have his name removed from the list of sharoholdors on liio grounds of 
false statements in tho prospectus, a passage in tlio speech of the chsir- 
man at a statutory mooting of tho company is n(»b ovifloneo of tho 
alleged false staternenfs. Er parte Ahhoff, fto Derala Calil Mining Co., 
L.H. 22 Ch. D. 593 ; 48 L.T. 259 ; 31 W.R. 425. 

(v.) Ch. Div. F. J. Shareholder Trustee—Calls ~ Uight to Indnonity .— A 
person who has taken shares in a company at tho requost and on behalf 
of another jxrrson, lias no right U> sue such other pf^rson for an Jmlom. 
nity against possiide Ihture calls which liavo not yet been made.—- 
— Halletf v. Indian Main,noth Gold Mines, L R. 22 Ch. D. 501 ; 48 i,.T. 
107; 31 W.R. 285. 

(vi.) Ch. Div. E. J.—ll'/niZmj/.Myi —Aareemeut for Sale of ConvpanipH Mine ■ 
Providing Fumis for Litigation—Mainteaanceand Champerty Covipaniei 
Art, 1862, ss. 95, 161. A eornpany w’hicb was being wound-up under 
supervision, in order to procure money to bring an action against F. 
to rescind a contract for purchase of tho ci^mpany’s mine ami recover 
the pnrchase.moimy, made an agrcemimt with a new eum|mny formed 
for the purpose, whereby they assigned to the new oompariy their mine, 
and the new company was to provide money fur tho litigation and also 
for preventing deterioration by working the mine. There was also a 
clause empowering tho liquidator to ro-purchaso the mine: Held that 



6o 


QUARTEULY DIGEST. 


the Conrt had power to sanction the agreement, although no special 
reeolotion of the shareholders had beon passed; and that it was not 
bad on the grounds of raaintenanoe or of champerty.—Ra Oambnati 

Mining Co.y 48 L.T. 114. 

(i.) Ch. Div. K. J. -Winding-up — Contributory—Director — Qualijica^ 
tion —Where the articles of a company provide that the qualification 
of a director shall be the holding of fifty shares, bat that this shall not 
invalidate uny a(;ts of directors prior to thoir being so qualified, a man 
docs u<jt beconio a Bhaichulcler or liable as a oontribntury in l ospect of 
fifty shaies inercl 3 ’«by accep(ingtho office of dii-ootorand acting as such at 
two meetings.— BreU'i, C’n.s»‘, Be dolvmbKi Che'inical Factory, 47L.T.571. 

(ii.) Cll. DiV. P- J.- WIndhg-up—Defnulling rjiqnulafor--!^ure.iij — Re. 
(ipeiiiug -4rroitM/s.—Whore a liquidator in the wiii,ding-np of a company 
becaiiio bankrupt, and the nccounts against him were cairiedin and 
vouched without any lutice to liia surety; the Court allowed the 
a(*c.ouiitH to bo re.oi)ent‘d on ibe summons of tlie Huioty, on his ]>aying 
into Court the amount for wliicb he was found liable and iJlOO to incot 
costs, uiul inidci taking to pay interest from the date of the order, on the 
sum which should eventually be found dne, if required to do so .—Ite 
IlinninijUnm Ihenung Co., 31 W.ll. 416. 

'(iii. ) Ch. Div.P. J. Windtng.up—Diatresa for Rvnt —Collateral Security — 
('imipamus Act, 1862, .s. 163. If a company bo oudorlossees, tho laixl- 
lord will bo allowerl to dislrain for reuL, though he hold a collateral 
security from the company for such rent, on which he would be entitled 
to prove ill tho winding-up .—Kc paite Clvmoncv, Re Carnage Co-opciattce 
Sup'fiJy A>^soruif‘k"7i, 4H L.T. 308; 3l W.ll. 307. 

(iv.) C. A. — Wiudiug.vp'—Liquidator—Ap 2 *<^l''>impnt of.-- A judge cannot 
delegate the nomination of an official liquidator .—He (Jraat,Southern 
Mijam-e Cohl Mining Co., 48 L.T. 11. 

(v.) Ch. Div. P. J. — W'lnding-up—Resolution for Volwntary Windi7Mi-up— 
Act, 1862, ss. 145, 147. - When, after presentation of a wind- 
ing-np petition but before the hearing, tho sharoholdcra of a company 
7*esolvo on a voluntary winding-up, the Court is not bound to make a 
compulsory ordci, but may continue the voluntary winding-up uucler 
supervision. Ue Simon's lieif Gold Mining Co., 31 W.R. 238. 

Compensation for Loss of Office:— 

(vi.) Ch.LiV.P.J. Metrnpotittm liridgeit Art, 1877 {40 ^ Kief., c. xei.^.), 
.s. 20—(7cid'A’liiphii/fd as’ Solintoi'. The D. C. Jlridgo was taken over 
by the WetrojKjlitan Board of Works, under tlie MetropoUtau Bridges 
Act, 1877, and thereby the plaintiff, who had been clerk to the D. C. 
Bridge Co., ’ost his office. lie had received a salary as dork, and also 
paymenls fov legal business done by him as solicitor, and commission ou 
lent.'^ which ho collocted : IleUl that he was entitled to have these 
receipts taken into mmount in esLimatnig tlie amount of his compensa¬ 
tion. ■J>ren' v. Mrtrojiohfan lionnl of Woil-s, 47 L.T. 616. 

Copyholds;— 

(vii.) Q, B- Div. — Action to Anac-'-s Amount of Fine The lord of a manor, 
who was admitlodly entitled by cuMom ton fine amounting to three 
years’ improved annual value of the heroditBuieuts upon the admittance 
of two joint lives, brought an notion fora fixed sum of money which lie 
alleged to bo assessed ou tliin principle,and claimed, if necessary, an 
inquiry as tc the iuipruved annual vnine : Held that there was outhing 
to prevent him bringing tbeactiim and recovering the fine to which he 
was reasonably entitled on the admitted principle.—-Fi'aser v. Mason, 
48 L.T. 268. 
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Copyright 

(i.) Ch. DiV, V. C. B. — Jic^jUtration —J'Tanie qf Publisher — Ohjections^ 
5^6 Vk t., c. 45. -Iti reffiatoring the copyright of a book the name of 
the first publisher mast bo given nniler the heaJing “ Name of publialier 
and place of pnblication." Where the registj-ation is defective, it is of 
no consequence that tho dofendaiit’s objections to title in an action for 
infriiigemont have boon dcliv'cred too late, as plaintiff is preclndecl from 
suing by the Btutnto.— Cootu v, Jmld, 'W L.T. 2^5; 31 W.Il. 425. 


County Court• 

(ii.) C. A. — Ptaciicp — l^pfendanf s Uiiiht to sum up 'Rvidcncp. —At the trial of 
an action in a county court the defendant has no I'ight to sum up his 
evidence. /qVmorfc v. iratA-uii!, .31 W.H. 331. 


Crimes and Offences 

(iii.) Q. B. DiV .—.^fluUvration of Food^Vilulfd SpiV/fs——38 <5^ .39 
I'lct., r, 83, Hs. 8.8; 42 .5* Vtct., c. 30, 6.--Tho vendor of spirits 

diluted to below the amount under pro<)f allowed by tho Sale of Food 
and Drugs Act Amendineiit Act, 1879, s. 8, in ncit precluded from any 
defenco open to him under sec. 8 of the Act of 1875; arid may show that 
the purchaser had notice, by a priiiteci notice <Ir;vwii to bis attention, that 
tho spirits sold W'erc diluted. —(Sioje v. Klseij, 52 L,l. M.C. 44; 48 
L.T. 228 ; 31 W.U. 5'Xl. 

(iv.) C. C. R .—Affemjyi to Coviviif Murder — At(rni‘i,fio Shool with Juieiii — 
2t A’ 25 Viet, c. 100, >>i. 14, 15—Prisoijcr drew from his pocket a 
h'aded pistol with intent to c/nuuiit imirder, ami was pr«‘V<mted from 
firing only by its being immediately taken from him : Hrhl that ho 
could not bo convicted iimler wc. 15 of 21' & 25 Viet., <,•. 100, fclumgh 
judge at tlio trial had bold ihut ho could not bo convicted under 
sec. Tt - Ite<ii)Ui v. Uroun, ^8 L.'!'. 270 ; 31 W.U. 180. 

• . 

(v.) Q. B. Div.- Chihl Jnnng*i}i ii frpfjumtrd In/ liuhis- 

Inal fSchaols Jrt.s~29 4' 30 i'lcl.. r. 118, a. 14; 43 4t yiet., r. 15, 
s. 1 - if it can bo provc<l (liat a child itmlei foiirte.cii, brought before a 
inagisiinte under tho Industrial iSchoolB Acts, 1888 and 1880, iH living 
ill a house fj-cipienlcd hy prostitutes for the piirpost's of piosLitution, 
t he uiagistrato is hound to make an older for his or her removal to an 
industrial school, though the child be living with its mothcj', who is nob 
a prostitute.— Hisrocls v. JrviHoiisoji, 52 L .1. M.C. 42 ; 48 L.T. 225. 

(vi.) Q B. DiV.- JCleutPiifaru Kduraiton Atteudavre f}nh'i —39 til'40 F»V/., 
r. 79, ss. 5. 11. Sec. 11, sub-scc. I of Kleniontary KilucuMoii Act, 1878, 
applies to childreu prohibitc«l from being taken into einployiiicni by 
sec. 5.— W'luuord r. Tongmid, L.U. 10 Q.B.I). 218; 52 L.I. M,C. 25; 
48 L.T. 229; '31 W.R. 271. 

(vii) Q. B. DiV.— Kutradiiion—-1‘'frci<in \Vu}rant -IVnrrmif •>/ ('uinmitlal— 
Ite.urri'piiou oj (Jtfriire -33 S' 31 I'lci., c. .52, s. 10. A Ficnch subject 
was apprehended in Knglaiul upfui a wuiranr. issiiod by tlio clui'f metro¬ 
politan police rmigistrati*, and comuiittcil under sec. Itl of E.xtraflition 
Act, 1870. In tho foreign warrant issnea in Franci* the prisoner was 
heenued of ahxt>> Oe covjluhce, and in the {sibcu xJiagistiaUi’s warrant tlie 
offence was described as ** franfl by an agent • ” Hidd that the descrip. 
turn of the offence in the warrant was sulliciont.—A'.c yaric Piot, 48 
L.T. 120. 
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(i.) C. C. H -.—False PreUnees- Previous Conviction — Sentence .—Prisoner 
wftR convicted on an indictment for obtaining goods by false pretences, 
and also pleaded gaitty to a pravioas conviction for false pretences 
charged on the indictment; and was sentenced to seven years’ penal 
servitude ; Held that the SQntence was wrong, and mnst be reduced to 
five years.— lierjina v. 7/ora, 48 L.T. 272. 

Debtor and Creditor:— 

(ii.) Q. "R. -Attachment of Tieht—‘Aitachahle Interest—Equity of fir. 

detiipiian — Ord. 45„?’. 2.—A judgment debtor was entitled under a will 
to an annual income for life, payable by trustees half yearly; and he 
asRigitnd his interest by mortgage to secnre a sum borrowed by him. 
The trustees had advanced to the debtor more than the payment due 
at the next half year. No receiver was appoin'usd : Held that the 
debtors interest was not attachable under Ord. 45, r. 2.--Webb v. 
Stenton, 48 L.T, 268. 

Easement 

(iii.) C. A.— Fascia—Unity of Ownership- Division of Toncmeiits.- -Plaintiff 
was lessee of No. 2 in a street, the successive occupiers of which 
premiseH had Rince 1852, painted thoir names nil a fascia, part of which 
extended over No. 3, bidonging to the same landlord : Held, on the 
ovidenoo, that the fascia formed part <if jdaintiff’a tcuomenl, and was 
not included in tho lease of No. .3.— ?'rai\rU v. liaytrnrd, L.R. 22 Ch. D. 
177; 52 L.J. Ch. 291; 48 L.T. 297 ; 31 W.Il. 488. 

r 

Ecclesiastical Lawr 

(iv.) C. A. Depiiruiion- - Prohibition — IntPi'lcrutory Decree—Royal Palace — 
3 4 Viet., c. 86.—Decision of Ohitty, .T. (see iv., p. 30) affirmed.— 

Combe v. Do la Here, 48 Tj.T. 298; 31 W.R. 258. 

Election:— 

(v.) Q. B. Div.— ifiitticipal Kler.tion—Nomination Paper —38 .)’• 39 Viet., 
c. 40, s. I (2).—A burgess subscribing a nomination paper at a nmnici. 
pal olecMon must set out correctly the sitnation of the property m 
ri’speot of wliich ho is enrolled on tho burgess roll, in accordance with 
tht' directions in tho note to tho form of nomination paper in sch. 1 of 
Municipal Klootion Act, lS75.— Henry v. Aimutriiie, 52 L.J. Q.U. 165; 
31 W.Il. 2U. 

(vi.) Q. B- Div. — Munirijvil Election — Petition — Corrupt Practices Time 
for Delivery of Porticalars —35 Sf 36 Vict., c. 60.—In a municipal elec¬ 
tion petition the respondent applied for an order for delivery >»f parti* 
culars of alleged corrupt practices : Jield, that in the absence of special 
circumstances, the particulars would not bo ordered to be delivered 
earlier than seven clear davs befoi'e the hearing of the petition.- - 
Lenham v. Hnrber, L.H. 10 Q.B.D. 293; 31 W.U. 428. 

(vii.) Q. B. Div. —P(tr7jfniicnt — llorouijh Vote Iteyistration — Amendment 
of Ik'scription —41 42 Vict., c. 26, 28 (12). The i*evi8ing barrister 

may amend the description of the nature of the qualification fora par> 
liiimeutary vote in a borough by changing " house,” in the occupier’s 
list, into “ dwellitig-honsc,” when it is proved that the property is below 
£100 yearly value, but has been peenpied by claimant as a dwelling, 
house during the qualifying year.— Friend v. Toivers, L.H. 10 Q.B.D, 
87 i 52 L.J. Q B. 109; 31 W.R. 247. 
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(i.) C. A. —ParJiamcnt —Bifroufjh Vote—Loitger or Householder—ZO ^ 31 
Viet, c. 102, SH. 3, 4; 41 ^ 42 Viet, e. 26, s. 5.—A tenant of part of a 
house wholly let out in tenenientB does not lose hia qualification for a 
vote by reuBoti only that durinp^ the qualifying year the tenant of another 
part of the houso gave up his tenancy to the landlord, and that part 
remained nnlet.— Anchetill v. Jiayiia, 52 L.J. Q,.B. 104; 48 L.T. 342; 
31 W.R. 233. 

(ii.) Q. B. Div. — rarliaiuent — Klertion Veiitio^i—^Inapectiou and Viseovet'y-^ 
31 ^^'•32 Viet, c, 125, .vs. 2, 26~h'uleH Af. Term, 1808, r. 44.—In a 
])ar)iau)entary election petition the Court or a judge at chambors has no 
jurisdiction to make orders against the sitling member fur inspection 
and discovery of documents.— IJoore v. A'eiMiard, L.R. 10 290 ; 

48 L.T. 230. 

•• 

Fishery 

(Hi.) Q. B. DiV.— License — Tributary—Reservoir fed by Stream —36 ^ 37 
I'ict, c. 71 , s. 22. —A reservoir of a water compnuv supplied by a tribu¬ 
tary stream, and discharging its surplus water into the old course of the 
stream, is not a tribiitarv within the moaning of the Salmon Fishery 
Acts.—ilnr6/.«/K v. Terry, L.U. 10 Q.B.I). 131; 62 L..1. M.C. 31; 48 L.T. 
219; 31 W.ll. 289. 

Highway:— 

(iv.) Q. B. Div. — liejjair—Dayiyernus J^mjeelion—Cover of Water Valve — 
Hiyluixni and Water Authority. local board as water authority fixed 
in the highway a pipo with an iron valve-tuivcr at tlic Lop. This was 
originally level with the roadway, but in eonsc'^uoneoof the road wearing 
aivay it projected above it, and a horsp sluiiibh'd against it and w;ih 
injured ; Held that the local board, winch was also the highway 
authority, wjis liable for the injury.—AV«f v. Worthimj Itocnl Hoard, 
L.R. 10 Q.B.D. 118; 52 L..}. Q.B. 77; 48 L.T. 362. 

• 

Husband and Wife: - 

* (v.X Q. B. Div. -f 'ouveiiavee- of Wife's Vroparty — Vispciishiy with Husband's 
Cnneurrenee 3 .V''4 Wtll. lV.yr.7-h s. 91.—Winsro a husband and wife were 
living apart, and the wife, being deviHee of real estato on trust for sale, 
the linshaiid refnsed to concur in a convoyanco on a sale under the li usts 
of the will unless he received a sum of money for doing so, the Court 
granted an order dispensing with his concurrmice under 3 A 4 Will. IV , 
c. 7V, B. 91, though he had to a slight oxlont contributetl to his wife’s 
support.—/.'« Caine, L.R. 10 Q.B.D. 284; 4^8 L.T. 357; 31 W.K. 428. 

(vi) Ch.Div. C. J . — Covenant to settle, after.aequired J‘roperly Qi/ttn Wife 
for Separate Use. —By their marriage settlement, a liusband and wife 
covenanted with the tiustees U) settle all property to which the wife, 
during the coverture, or her husband in licr right, should bucomo 
(‘iititlod, for any estate or interest whatsoever. During the coverture 
the wife’s father died, having bef|uoathed to her property for her 
separate use independently of any husband : Held that tin's property 
WHS bouml by the eovonaut.— J*ott v. Jirassey, L.R. 22 Ch.D. 275; 48 
L.T. 155 ; 31 W.R. 469. 

(vii.) Ch. Div., Pollock. B.— Corenant to settle, after-ae.piired Prope^dy — 
Gift to Wife for Separate Use. On the niarriago of S with his wife, the 
wife's father covenautod by rleed to pa^ an annuity to trustees on trust 
for the husband and wife during their joint lives in rnuietios, the wife’s 
moioty for her separate use, with ri’Mtraiut on anticipation ; and by 
another deed the husband and wife covenanted that property coming to 
the wife during coverturo should bo settled on trust fov the husband aut} 
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wife daring their joint lives in moieties, the wife’s moiety for her 
separate use, with restraint on anticipation. SubseqneuLly S., for valne 
roceivocl from the wifo’s father, assignod his interest in the annuity to 
the triistoes of the settlement on trust for hia wife for her separate nee 
for life, and after her decc^ase ou the trnsts of the settlement: He/d 
that the wife was restrained from anticipation of her interest under this 
assignment.v. Spo<mei-, 4-8 L.T. 159. 

(i.) Ch. IDiv, K. J. -Voi’yjunht/o settle ojier-acquirpd Pro'pei'txj — ’Married 
I! ouiau Infant - k/Uction .—By a aottlement on tho marriage of an infant, 
she purpoited to assign to trustees all property derived by her under 
her father's marriage settlement, and the husband covenanted to biding 
irjto settlement all iifter-:i<cqnirod jmoperty. At tl>o date of the settle¬ 
ment the wife was entitled to a contingent reversionary interest under 
her fatlioi’a marnage aettlonient, which did not come within 20 & 21 
Viet., 0 . 67, nnd was, therefore, not assignable by her. On corning of 
ago, she executed an acknowledged deed, ])nrporting to assign to the 
trustees all property by the settlement expressed to be assigned. Rub- 
se<|ueiitly part of the revorsioiinry interest fell into possossiou, and was 
invested by hnsiiand and wifo in tho trustees’ names. 'J'ho husband 
died, nnd tho wife became of unsonnd mind : Heh/, that she lind 
effectually elected to eonfirm the settlement.— irddflr v. J’njoit, L.ll, 22 
' Ch.D. 2i)3 ; 52 L .1. Ch. UI ; 48 L.T. 112 ; 31 W.U. 377. 

(ii.) P. D. A. Div. --Divorce Apidication la shiyrir iiiiieforvialiiiij Decree. 
Abso/ute-- 23 i^‘ 21 I'icl, r. I'l-l, .s. 7—29 VtcL, r. 32, s. 3. In tho 
absence of special circumatanoea the Court will not shorten tho interval 
between tho deci^oe nisi and tho decree absolute. — ItippimjaU v. 
Jlvppinijall, 48 L.'J'. 12G. * 

(iii. ) P. D. A. Div. Divorce —Be.s'ei’fiOTJ - Condonation — Revival .— A bus- 
liaml having boon guilty of desertion and odnliery, the wife ftirgave 
him and tln*y returned to cohabitation. Ho subsequently (iommitted 
adultery: Hiid that the subaeiinent adultery revived tho de.sortion.— 
itlandford v. I'.lamlfonl L.U. 8 I'.D. 19; 52 hJ. P.D.A. 17 : 48 L.T.-238 
31 W 11. 508. 

(iv.) C. A.— Divorce—Judicial Seporation—Vnreasonahle Delay —20 l5’ 21 
VicL, c. 85, .S-. 31.— Decision of Hanneu, 1*. (seo ii., p. 8) icvoised.- 
Mason V. l/.^sna, 48 L.T. 290 ; 31 W.R. 301. 

(v.) H. L. Dii'Oire %n Scotland ■Mnrriofie in Enyhnul .—A domiciled 
Scotchman man iod an Kngliahwoman in England, and they then went 
tci reside in Scotland. Two years afterwards tlie wife obtaineil a divoi c*o 
in Scotland ii rinrnlc inaf^iinomi, ou the ground of tho hnsbnn<rs adni. 
lory only; Held that tho divoice was a soiitonre (if a court of coinpo- 
lont jurisdiction, aixl entitled to locognition in the courts of this 
country.— llact', i/ v. Fanne, L.R. 8 App. 43 ; 48 L.T. 273 ; 31 W.R. 433. 

(vi.) Ch.DiV., Pollock, B,— Separa/v Estate Restraint on Anticipation 
Cnnipronnse of Action iSauciinn of Cvnrl t4 4^ 45 , c 41, s. 39. - 

An action having been brouglit by tbe oxocutors of M., who had by deed 
granted an nnimity to T1., a married woman, ft>r her separate use, without 
power of anticipation, ng^viiist II and her hubbaud, claiming that the 
dood did not bind M.’s estate, tho (Jourt, under sec. 39 of Conveyancing 
Act, 1881, sanetiemod a oomproniise, by which it viits arianged that a 
lump sum should be }>.aid in lieu of thofyinnity; but directed that 11. should 
give her consent on her separate examination before tbe judge.—» 
Musgrnvev. Sandenian, 48 L.T. 215. 
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(i.) Ch. DiV., V. C. B.— F!itat(>— liestr(Uiit nnAni/icipalion — Costit 
Cha7-tjo(l on- -44 .y" 45 Viet., r. 41, s. 39.—A married woman luivinR a life 
interest with a restraint on anticipation, brought an action for reotifioa. 
tion of a deed on the ground of mistake, and undertook to pay the costa 
of all parties. The Court, with her consent, made an oi'der under 
sec. 39 of Conveyancing Act, 1881* charging the costs on her life 
interest —Sedgivick v. Thnma.'i, 48 L.T. 100. 

Infant:— 

(ii.) C. A.— Ciiatodij of —Hleijitiviaie Jji/aut.—Where an illegitimate child 
seven years old had boon since its birth in tlte care of fostei-parents in 
pour circumstances, and the mother was the mistress of a man not the 
father of the child, the custoiiy of the, child was, upon the mother’s 
application, given to a sister and brother-in-law of the mothor.^— [letjina 
V. Nash, lie Cacey, 31 W.K. 430. 

(iii) Ch. Div. P. J.- Defeasible Qift ta- - Arnuuvlaf mn of Incfime - 23 ^ 24 
I'V't., c. 145, s. 2 O. - -Property was beijnoathod to trustcos in trust for an 
infant, with a gift over in case of death under twenty.one. 'I'ho Infant 
died under twenty-oiio. Held that tho accumulations of iiicuiue to iho 
time of hie death belonged to the infant, and that sec. 20 of Lord Crau- 
wortb’s Act (lid not »pply- A’c Buckley's Tnist.'^, L.tt. 22 Ch.D. 5H3; 48 
L.T. 109; 31 W.K. 376. 

(iv.) Ch. Div. P. J. — Ttfnavf-in^Tad ■ Proceediny.s for Vroteciitm 0/ J;li>tale - 
Cofjfs .-—An action of ejectment was brouglil, with the sanction of tho 
Court, iu the name of an infant tenant.in.tail of settled [iroperty, by his 
gaardiaix as uexc friend, for the protection of his estate: Held that the 
Court could give leave to raise a suui sudicieiit to iiiocl. tho costs of tho 
{wdion by equitable mortgage by deposit bf the title deeds. — lie Jones, 
48 L.T. 388; 31 'W.H. 399. 

Injunction 

(v.) Ch, Div. P. J. —Breach <»/ ('oijtrari — Ncyaiv'e Slipuiallon. —Whether 

• an injuiictiou will be granted against tho breach of a cfuitracl. of which 
tim Court would not d(*^rcc- specific peifoimance, ihipimds on the 
presence of a negative stipulaliou in the contract, prohibiting iwsts in 
contravention of tho affirmative part. -Dminell v. Bennelt, 48 L.T. 68 ; 
31 W.lt. 316. 

Landlord and Tenant:— 

(vi.) C- A.— Ayyicnltural Bohliiifj — Oal-Ooiny Teiunit’.s Valaatiim — Tenaat 
Joi' Life. —An owner in fee simple demised a farm for seven years and 
died before the expiration of the term, having devised all his realty to 
ti'ustei'S for 1,000 years to raise money iu aid of his personal OHtiiic, and 
subject thereto t<* pluiutiff for life. 'I’ho l(‘rni of I,0(/JyeaiH wiis iriort. 
gaged for £20,(X)0. On the c.viuralinn of tho seven years the tenant 
gave up tho farm aud no new tenant could be found: Ihhi, that 
plaintiff, nnd not the testator's estate, was hahloto pay the oiit.going 
tenant’s valuation.— Maasel v. Norton, 3J W.K. 326. 

(vii.) Ch. Div. P. J. — Lettse—Voreoant to Jteneiv — <'on<httnns l‘ie<cdcnt. - 
A lease for twenfy-oue years contained a cuvenuut by the lussois that 
they would, before the expiration of tHb torm, whetiev*;r thereunto 
required by the lessees, and on receiving from them a tine of £1,000, 
grant a new lease, the lessees paying to the lessors on the execution thereof 
a fine of £1,000: Held that tb% payment of the fine and execution of 
tho new lease before the expiration of the term were not conditions 
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attornment clauee in hia mortgage deed will not render the drat mort* 
gageo liable to account on the footing of mortgagee in poSBesBion in 
reapeet of the rout thereby reaerved.—v. Oritndu, L.R. 22 Ch. D. 
478} 52 L.J. Ch. 2t8} 48 L.T. 106} 31 W.K. ‘315. 

(i.) Ch. Div. P. J.—Fornc’tosure--llaiikr\ipt Mortgagor—Dtscluimer .— 
In a foreclosure action against a bankrupt mortgagor and his trustee in 
bankruptcy, whdre the trustee has disclaimed and neither defendant 
appears, the mort^'agee is entitled at the heariug to a foroclosnre abso¬ 
lute agiiiiist the trustee, and aii ordinary foreclosnvo decree against 
the bankrupt.— English'?. Barlow, 48 L.T. 188. 

(ii.) Ch. Div. F. J.— Foreclosure ■ Order for Sale —44 45 Viet., r, 41, 

». 25. —Whore, at the trial of a foreolosnre action, plaiuti/T asks for a sale, 
and the mortgagor does not appear, the Coni-t will order an acconiit of 
what is duo to plaintiff, and then that so much of the property bo sold us 
will be sufficient to satisfy what is found due. — ll'tide v. TYiiaoa, L.R. 
Ch.D. 235 5 47 L.T. 096; 31 W.R 237. 

(iii.) Ch. Div. F. J.— Foreclo.'iure Right of ilorfijagee to Deeds. A first 
mortgagee who forecloses cannot chiini from a puisno mortgiigee deeds 
which affect only the equity of redemption.- Greene v. Foster, L.R. 22 
Ch.D. 506; 31 W.R. 285. 

(iv.) c. A. — Power of Sale .— huproper Sale.— R. acted as solicitor for botli 
parties in the mortgage of a reversionary interest, and inserted in 
ibo deed a power of sale exercisable without notice on default of 
imymont of interest for a month. The interest being in arrear, E., 
without notice to the mortgagor, sold the property. At the time 
of sale the life' touant was in very delicate health and died before 
the sale was conipletod * Held that the fact that the sale was at a con- 
sidoruble under-value afforded no ground for setting it aside .—BMijes 
V. il/ai/nan7, 31 W.R. 461. 

(v.) Ch. Div. C. J.- Pnonhj—Deed vot llegtstei'ed in Middlesex— A^airied 
H oniau— Clumje on Sepm'itte h'-ttate —A marn'od woman entitled equi¬ 
tably for lifo for her separate use to land iu Middlesex, charged her 
separate estate by a di-ed dated 2yth May. 1880, with payment of a debt 
duo from her husband. The pniporty bail been mortgaged by a deed 
dated 8tii April, 18t0, which had not been registcied. A receiver was 
obtained by plaintiffs, who were the mortgagees under the deed of May; 
Held that the deed of April was entitled to priority, as that of May 
only operated upon what the married woman could honestly charge.— 
Punchard v. ToniJiins, 31 W.R. 286. 

(vi.) Ch. Div. V. C. B.-/ 'riuniineiil bn Jit-slaliiien/s -(U/niiiiit>}>tiiu Paijiihle 
in Defdidi. —J‘y a mortgage deed it was agiced to repay the loan by 
iustahiionts, and on default of payment to pay a commission of one per 
1 ‘out. for every tmmtb Irom tbe due date to the date of payment of such 
instulrnent: ihdd. that the commission wan not in the iiaiuro of a 
penalty .—Gniend Credit Co. v. Cleg'f, L.R. 22 Ch. L). 6i9 ; 48 L.T. 182 ; 
31 W.R. 421. 

(vii.) C. A.— b'cpaynunit by Instahnents— Proof tn Rnii-A;/-upt(;y.--A mortgage 
to a building society ptovided that the loau should be repaid by iustal. 
uienls, such instalments to be a])propri.Ued first in payment of interest, 
and secondly of principal. On dufault of payment fur three mouths the 
whole of tho amount to become due and payable. Tbe mortgagor 
became bankrupt, aud uas in default fur moie than three mouths : Held 
that such parts of the future iustf.linents os consisted of interest were 
nob provable in bankruptcy as a debt presently due.— Ea parte Bath, re 
Phillips, L R. 22 Ch.D. ISO; 48 L.T. 293; 31 W.R. 281. 
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(i.) Ch, Biv. F. J. -Satisfaction-Legal Estate-Tenancy at }yiil .—3 
4 Will, ly.y c. 27, ss. 7, 25, 34.—Whou the money duo upon a mortgajjo 
has been paid to the mortgagee, but no rououvoyauoe has been executed, 
the mortgagor becomes a tenaut at will to the mortgagee, and the legal 
estate of the latter is extiuguishod by thirteen years’ adverse posses- 
aion by the mortgagor. Section 25 of* 3 & 4, Will. IV., c. 27, does not 
apply to the relation between a mortgagee whose mortgage has been 
satisfied and a mortgagor.— Sands to Thompson, L.U. 22 Ch.U. 011 j 48 
L.T. 210; 31 W.U. 397. • 

Municipal Law: - 

(u.) Ch. Biv. P. J. —Local Aiithordy — l^archase of Land hy—~E.vtinyuisk~ 
inent of Easement —/Irti.san.s’ l>ivcllings Imiirovcnmnt —38 89 Vict., 

c. 36, s. 20. —The effect of snc. 20 of Artisans and LabtJiirors' UwcllingS 
Improvotnonb ^ct, 1875 is that upon the purchase of land by a Inuiil 
authority for tin* purpose of carrying into effect a schomo under the Aob, 
all onsciiicni/s affecting the land beo<»tno cxtiuguialied, subject only to the 
cunrlition that compensation is to bo paid to persons injured in manner 
provided by the section.—.Siir(/tn.«fo«. v. Finn amt ifctro^wlttan Hoard of 
mrksy 52 L.J. Ch. 235; 31 W.U. 498. 

(iii.) H. L- —Maintenance of Insane Prisoners—ti ^ 4 Vict., c. 64, s. 2; 40 .5' 
41 Vict., c. 21—The liubi)||y for the ntainlonance of lusano prisoners, 
which hy 3 & 4 Vict., c. 54, s. 2, is imposed upon the county in ilofuult of 
any ascertained place of settleniont, is transferred to the Consolidated 
Fund by the Prisons Act, 1877.— Men's y. The Queen, 48 h.T. 1 ; 
31 W.U. 385. 

Parliament: — ^ 

(iv.) Q. B. Biv. — House of ('ommon.s ■ roirer to E.iclnde Memher Juris- 
dichon of Law Courts. -To a claim for damages for an assault coinmitted 
on plaintiff, a Momlier of i’atliaiuciit, wiiiist attempting iu enter the 
House of Commons, defendant pleaded that tho lluuse liad previously 
grdered that defendant should remove tlm plaintiff from the llunso until 
ho should engage nub further to disturb the proceedings of the ilonse, 
^ and that, acting iu pursuance of sucli order, ho rouiovod the plaintiff : 
Held, on demurrer, a good defence. Bradlauyh v. Ei slime, 47 L.T. 618 ; 
31 W.U. 365. 

Partition 

(v.) Ch. Biv. K. J. — Sale -31 .jl* 32 Vict., r. 40, >>s. 3, 5.— In a partition 
action asking for a sale iu lieu of partition, plaintiff should show m his 
statement of claim, under which section of the Act he wishes to ju’oeoed, 
and a sale will not be orderod under sec. 3 unless it is shown to bo more 
beneficial.— Evans v. Evans, 31 W.K. 495. 

Partnership 

(vi.) C. A.-~ E,'puhion of J*uriner- -Injunction from Soliciting Customers. — 
A purtnor who bus been expelled under u pruvisiou in the articles of 
partnership, and been repaid his share of the capilul, will not be 
restiained from carryiug on the business on his own account, and 
Bolioiting the old customora of the linn.— Dawson v. Beeson, L.ll. 22 
Ch. D. 504. 

(vii.) C. A.— Goodwill — Vissolutimi — Soltciiors. —A., B. and C. onterod into 
partnership as solicitors in 1874, and iu 1877 it was agreed that A. and 
H. should continue the partnership and tbaf^^. should becomo a clerk at 
a salary ; six mouths afterwards C. died and his executrix brought on 
action for account against A. and B.: Held that she was nut entitled to 
any allowance iu respect of C.’a Share in the goodwill of the business. — 
Arundell v. Bell, 81 W.R. 477. 
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Patent:- 

(i.) H. 'Lt>—h^fri'i^gf^^nevit—'l'ra/n.sshipmeni of Pirated Article^Custom Hoxtse 
Ageiitn. —Plaiutiffa were patentees of an invention, an element of which 
was the rendering nitro-glycerine less liable to explode, so that it could 
bo transported wilh.safety f Held that the transshipping by defendants 
acting as custom house agents in an English port, of a similar pi’epai*a« 
tion manufactured abroad, was not an exercise or user of the patent, 
and no action would he against them for infringement.— NnheVs Ej.'plo. 
aives Co. v. ,?<wes, Scott ^ Co., L.R. 8 App. 6; 31 W.R. 388. 

• 

Poor Law:— 

(ii.) C. A.— Rate— Police-Stntioyi —A honse was hired for a police superin. 
tendent by the county authority, and the rent pai<l out of the public 
rates and deducted from his salary. He was coihpelled to live in the 
house so long as the connty authority rented it, and was liable to be 
removed at any time: Held that he was rateable in respect of his 
occupation of the house.— Siartm v. We.‘>t Derby Union, 31 W.R. 489. 

(iii.) Q. B. DiV.— Hetilement—lllegUnnaie Child—Idiot over Sixteen 39iy^40 
Viet, c. 61, a. 31. -An adult lUegitiinute idiot who is incapable of taking 
care of herself acquires a settlement by residing for three years in a 
. town with her mother.- Salford QuarMians v. Mimcltester Ove^'seers, L.R. 
10 Q.B.D. 172 ; 62 L.J. M.C. 34 ; 48 L.T. 119; 81 W.ll. 380. 


Power of Appointment:— 

(iv.) Ch. Div. P. J. — Married IVoman—General Vnv'er — Devise — Failure ,— 
A married wont in devised properly by virtue of a general power of 
appointment: Held that she had made the property her own, so that 
ou the death of the doviaoo in her lifetime, the gift over on default of 
appointment did not take effect.— WiHowjhhy-Osburne v. Holyoake, L.lt. 
22 Ch. D. 238; 48 L.T. 162; 31 W.R. 236. 

(v.) Ch. Div, E. J. —Sncce6i>‘rue Apponitwents- —Insii^fficient Fund- Priority 
— Abatrnwnt.-'TLho donee of a power to appoint by will or deed a sum 
of i;i0,000 invested in mortgage made successive appuiutmeuts by deed 
of different sums described as part of the £10,000, and by will confirmed 
these appointments and appointed the balance of the fund. The mort. 
gage security proved insufficient to realise the £10,000: Held that the 
appointees took according to priority of appointment, and not rateable 
proportions of the fund.— Gilbert v. Whitfield, 52 L.J. Ch. 210. 

Practice 

(vi.) C. A. — Appeid—Appliciifion for Bail—Criminal Matter- —36 37 Viet, 

c. 66, .S'. 47.—A refusal to admit to bail a person indicted for a misde* 
meanour is a judgment in a criminal matter within sec. 47 of Judicature 
Act, 1873, and therefore no appeal lies from such refusal.— Regina v. 
Foote, 31 W.R. 490. 

(vii.) C. A. — .ippealfrom Chambers. —Where a case has been heard by a 
Judge in Chambei’s in the Chancery Division, the parties cannot appeal 
to the Court of Appeal without an argument before the judge in Court, 
unless the judge either certifies that he docs not want to hear, or 
refuses to hear further argument.— Mancheste}' Val de Travers Paving Co. 
V. Slayg, 47 L.T. 556.^ 

(viii.) Q. B. Div. — Appeal from Chambers — Uefueal to Commit Debtoi’ — 
Judicature Act, 1878, »>. 60.—A refusal by a Judge at Chambers to 
commit a defendant to prison fo^ default in payment of a judgment debt 
is subject to appeal. —Delenhim y. Wardroper, 48 L.T. 286. 
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(>.) Q-B. Div. — AitachumxioJ Debt—Charging (h'der — Vou'er i') 

—1 «f’2 Viet., c. 110, ss 14, 15.—An application under 1 & 2 Viot., 0 . 110, 
H. 15, that a charging order made under secH. 14 and 15 should bo dis¬ 
charged, cannot be entertained after the order has been made absoluto.— 

Jeffryes v. Iteijnf)ld{i, 62 L..T, Q.l). 55 ; 4iJ L.T. 358. 

• 

(ii-) Ch. IDiv. V. C. B.— Covcun'ciit Actions—Conduct of Procpedings.'-^’ 
Where thioe notions had been brought for the adiTUnlstration of an 
estate, the Court ordered the actions to he c<ftiaoHdatod and gave the 
conduct of the proceedings to the plaintiff in tlie second action, on the 
ground that he being the person who would ultimately have to bear the 
costs was most intex’ested in keeping them down.— He Prime's Estate, 48 
L.T. 208. 

(ui.) 0. A. — C'lels^ Actum Against ('orporotion—Joinder of Individual Cor- 
purafors as Defendants .—Decision of Fiy, .1. (see ii., p. 12) affirmed.— 
Aitomcy-Geneial v. Bermondsey Pestnj, 31 W.R. 463- 

(iv.) C. A.— Costs — Appeal- Bhort-hand Notes—Jtules of ConW (t’ost*), 1875, 
Ord. 6, —When the costs of taking short.liund writer's noLes of evi¬ 

dence arc allowed they will include 3d. per folio forwtpies supplied for t ho 
use of counsel and of the judges, in addition to tho printf'r’s bill .—Binger 
Siantifactnring Co, v. Jjooij,b2 h.J. Ch. 288} 31 W.ll. 302. 

(v.) Q.B. Div. ('csls‘~Counter ('loim .—Plaintiff claimed for.£13] iSs.for 
work and labour done, and defendant denied tho claim except as to a 
small sum, and counter-claimed for £74 for damfigc's for defective work. 
The issues were jeferred to an official rofm'co, xjho fr)niid that plaintiff 
was entitled to £32 i8s., and dol'endant to £34 lUs.ou the coui.tei'-cduiiii : 
Held, that the piopei judgnient was for defeiuhint for tho hrilnxico of 
£1 12 h., and the costs of tho action.— Loire v. Holme, L.R. 10 Q.Ii.D. 286 ; 
31 W.H. 400. 

(vi.) C. A.— Co.sii, — hiteiplvudcr — Appeal — HheriJI.- Jn nnintorjileadenu'tion 
an order was made giving tho shoiiff his costs, and one of the parties 
* tqifiealod, and asked by his ajijioat ti< have the shenn's costs {laid by tho 
other party, and served the sheriff with notice : Held that ho ought not 
to have uppeured on the ap]Hial, and would not ho allowud liis costs of 
doing so. Costs of short-hand notes of evidence not used at the hearing 
of an appeal will not be allowed.—- A’j: parte Webster, He Morns, L.R 22 
Ch. D. 136} 31 W.R. 111. 

(vii.) Cll. Div. P. J.— Costs — Motion for Receiver — Adniinisiraiion ylciton- 
Pxeeutor deson Tort.---A creditfir bringing an ailminisliat ion action against 
an executor de son toil, who is a])poiiitecl executor by the will, but 
declines to prove, is entitled to the costs of amotion fur tho appointment 
of a receiver pending the granting of probate.— Fostei' v. Davis, 
31 W.R. 411. 

(viii.) Ch. Div. P. J. — Costs—Payment xnto (Jourt — Acceptance in Hatisfactioxi 
— Ord. 30, IT. 1, 4—Ord. 30 applies only to an action which is striialy 
brought to recover a debt or damages and tlicrofoio the Court has a 
discretion as to costs in every uthur case, though plaintiff accepts in 
satisfaction of his cunso of action a sum paid into Court by defendant. 
—NxchoU V. Evens, L.R. 22 Ch. D. 611; 48 UT. 66} 31 W.R. 412. 

(ix.) Ch. Div. P. J. — Cost« — 2'axntior. - Party and Party—6 ^ 7 Viet, c. 78, 
s. 88.—A person liable to pay c^ts as between party and party is not 
entitled to a reference for taxatim under the third party clause (sec. 38; 
of Attorneys Act, 1843.—i^e Cowdell, 52 L.J. Ch. 246; 31 W.R. 886. 

F—2 
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(i.) Ch. Div, F. J.— Costs — Taxation — Reviewing— Rales of Court (Costs), 
3876, <h'd. 6, rr. 30 -33. A person who is not a party to the makinR of 
an order for taxation of costs, and who desires that tho taxation may 
bo reviewed, ought to apply to have the order for taxation set aside, and 
not move to review ^be certificate. —Charlton v. Charlton, 31 W.R. 237. 

(ii.) C. A-— Discovery—Affidavit of Documents — Ord, 31, r. 12.—If it appears 
from an affidavit of documents or from the docamenta therein referred 
to, or from any admission in the jdeadings by the party making the 
affidavit, that he has other documents besides those set out, which may 
reasonably be supposed to be material to the case of the party seeking 
discovery, a further affidavit will be required.- -Comfognie b'inanciire et 
Comnierciale Ou Pacifigue v. Pe^'uvian Quano Co., 52 L.J. Q B. 181; 48 
L.T. 22 j 31 W.R. 395. 

(iii.) Ch. Div. C-X— Discovery—Afildavit of Documents — Recovei'y of Land — 
Ord. 31, rr. 12, 13.—A plaintiff in an action for the recovery of land 
claiming by a purely legal title cannot obtain discovery from defendant 
unless before the Judicature Act, a bill for discovery in aid of the action 
could nave been sustained. —Damiel v. Ford, 47 L.T. 675. 

(iv.) Ch. DiV- C. X— Discox)ery — A^flldaHt of Documents — Reference —Ord. 31, 

, r. 12.—An order having been taken by consent roferring an action and 
all matters in difference between the parties to an arbitrator, plaintiff 
took out a summons under Ord. 31, r. 12, for an affidavit of documeuts : 
bifid that the Court had no jurisdiction to make an order. Liberty to 
apply is implied only in orders not of a final nature. —Penrice v. Williams, 
81 W.R. 496. 

(v.) Ch. Div. C. X— Djscocerij—Further Ptadiculors—Patent Action —15 
^ 16 Vict., c. 83, 8. 41.—After the close of the pleadings in an action to 
restrain iufriiigeniont of a patent, plaintiff obtained leave fi'omthe district 
registrar to administer inten'ogatories asking the names and addresses 
of persons alleged to have used the invention at the places referred to 
in the particulars; Held that notwithstanding sec. 41 of Patent Law 
Auiondmont Act, 1852, the Court had jurisdiction to order the inter¬ 
rogatories to bo answered. —JUreh v. Mather, L.B. 22 Ch. D.629: 52 L.J. 
Ch. 292; 31 W.K. 362. 

(vi.) C. A. — Discovery — In.^pection of Documents—Reference fo in Pleadings -— 
Ord 31, rr. 14, 17.—A defendant is entitled to inspection of documents 
rofeiTed to in plaintiff’s statement of claim or affidavits before putting 
in his slatomont of defence. —Quilter v. Meatley, 31 W.R. 331. 

(vii.) Q. B. ^xv.- Discovei-y — Interrogatories — Action to Hecovex' Penalty — 
Ord. 31, n\ 1, 5. - Tho plaintiff in an action to recover statutory penalties 
cannot administer interrogatories to defendant. —Hevimings v. Williavi. 
6071.31 W.R. 336. 

(viii.) Ch. Div. E. X— Discovery—Next Friend —Oi'd. 31, r. 12.—Where it is 
sought to remove a person from being next friend of an infant in an 
action, he cannot be compelled, under Ord. 31, r. 12, to give discovery 
for that purpose.— Lawton v. Khves, 31 W.R. 411. 

(ix.) Ch. Div. P. X — Ihscovex'y — Px'odurtion of Docnmenf.'i. —The Court is 
not bound to order documents to be produced for inspection at the office 
of tho town agent of the solicitor of the party on whom the oi der is 
made, but may iu a proper case order production in some more conve¬ 
nient place. —Prestuey v. Mayor of Colchester, 48 L.T. 3f3 j 31 W.R. 414. 

(x.) C. A>— Discovery — Production oi Locumenls—i’ossession o/6y Defendant 
and Another. —Decision of Q. B. Div. (see iv., p. 40) affirmed.— Kearsley 
V. Philijis, 31 W.R. 467. 
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(i.) Ch. Div. P. J.—Viftforery — Prodnctinn of T)oc\inim\iif -Privilogo.-^ 
In an action by against tboir truBtcea for breach of 

trust: Held that the trustees must produce all letters auii copies of 
letters from or to their solicitors in relation to matters in question in the 
action written n?i<c hteiu motaui. —Jlfason. v. Cattley, L.R. 22 Ch. D. 609. 

(ii.) Ch. Div. V. C. B .— l*n)dtu tion of Ihcuini’uts Privilege .— 
A company defendants in an acthm refused to produce o«)rT 08 poi)dence 
which had taken place between the otticers uf the company in oonse- 
qtieiice ('f a letter from the plaintiff which clcfotuhinfs rt'gardod as a 
threat of litigation. The Court licitjg of opiiyou that ttie letter did nob 
amount to a threat: Held that the correspondence was not privilogod. — 
^ye<tinghouKe v. Midhind tlail. C«i., 48 ]j '1'. 98. 

(iii.) C. A. — ]hnihle Litiyahon —Conrnrmff Arltons ni Engliiih and Foreign 
Courts .—When two actions wore ponding in this country against the 
same defondaiila by different plttintiffa, and a thu*d action in America by 
one of the Knglish plnintilTs against the same defendants together with 
others, and the object and scope of the actions wore nut identical, though 
arising out of the samo matter, tlio Court rcftisod to intorforo.—il/c/feury 
V. Wis, L.H. 22 Ch. I). 397; 47 L.T. 549; 31 W.R. 305 

(iv.) C. A. — Pouhh- Lillgation Concurrent Actions m KuijUsli mul Foreigji 
(/s.-- Though a plaintiff may bo put to his oloctiou between two 
actions, where one is in an Kngllsh court and the other abroad, on the 
gn.utid of vexation, the Court will not consider the double litigation 
veval.ious where there are subataTif ial reasons to induce plaiTititl to sue 
in both countries.— Perurian ('n v. ihckividdl, 48 Ij.T. 7. 

(v.) C. A. -Ei'idencc offer Pecree Itiijhi fo ^Snbfin-un ir»facA',s*-15 16 

Vict., c. 80, a.s. 40, 41— th<t. 37, r. 1. .\iiy paity may, withuiit tlio leave 
of the Court, issue a snt)po'*iia for the nxaininaf.mn of a witnn«R at any 
stage of tho action.— Itaiimondv. TapsoUf L R. 22Oh l>.43(); 31 W.R.394. 

(vi.) Ch. Div. V. C. B. Fieri Facius Wrongful fieiiure Interpleader - 

• (Vi.st.v.—'I'liosheriff, iindei’a/i./rt against A., took possossion of R.'sguods 

in A.’s house, b. gave formal nut.ice the shci ill ticforo and afl(“r seizure 
that the goods weie his, and tlirce days att.erwaids issued a writ against 
tho shorin'for an injunction and damages. I’lie stionff intorplcadod, anti 
subsequently R.’s title to the good.s was establisliod. Tho uution against 
thesbei'itf having been brought to tiial: Held that it must bo disiniHscd 
without costs. -AijJivin v. Hroas, 52 L .1. Ch. 10r>; 47 L.T. Gf58. 

(vii.) C. A.- -Mariied I) oiimn— Aefiou hyne.rt Friend - IUkoiisshI —.Vmi.pai/a/enf 
of Costs Seciivil Ac.ti07i. - Where ono action by a next frienti on boluilfof 
a iiiaiTied woman has bt*en dismissed with costs for want of jiropecutioii, 
a second action by a new next friend, with the same object, will be stayed 
until the costs of the first fiction have been paid. Rnndle v. I'miiie, 
48 L.T. 194; 31 W.R. 609. 

(viii.) Ch. Div. F. J.— Manied. Womnn — Petition hy —45 tj* 4^ T7cf, c. 75, 
8. 1 (2).— Upon a petition for tlie appointment of new tiustoes of a 
property to which two luanieil women were entitled, siibii'ct to a life 
interest, Hliert} was given to amend the title of itie petition by striking 
out tljo iiaiiies of Itieir i:usbands us petitioners.— He (/ulu-in, 31 W.H. 374 

(ix.) P. D. A. Div. — Mart led Wt/nxun FluiiiHg Secuntij for Costs 45 
4tl VicA. c. 75.—.Married women suing as plaintiffs without their hus¬ 
bands: Held not now liable ^ give security for costs.--IVwpf/ait v. 
RVsoft, L.R. 8 F.D. 18; 48 L.T. 238; 31 W.lt. 508. 
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(»•) C. A.— Notice of Moiirm — Short — Trregvlat'ity in .—Where a party 
appliee Cor special leave to serve short notice of motion he must die* 
tinctly state to the Court that the notice applied for is short, and the 
same fact nmst appoar on the face of the notice served on the other 
party ; but where short notice of motion has been irregularly applied 
for and served, but .the party served has not been injured by the irregn. 
larity, tlie Court may disregard the irregularity.—Daiuson v. Beeson, 
L.E. 22 Ch D. 504. 

(ii.) Ch. Div. C. J —Payment init of Co%iH — Petition—Acljonrnment into 
Chavibers —lOtV'H Vici., c. 96, s.2 —15 ^cXfiVict., c. 80, s. 27.—A trust 
fiitul having btJeii paid into Court under the Tnisleo Relief Act by 
trnstecH of a will, a petition was presented by paities intei-ested for an 
inquiry and |>aymeut out to persons found entitled; and on the petition 
being heard the inqiaiy was diroctod and the further hearing adjourned 
into Chaiubots: Held that the Court had jurisdiction to adjourn the 
petition into Clmnihpi-a niuler sec. 27 of 15 & 16 Vict.. c. 80.— Re Moate'e 
Trust, L.R. 22 Ch. D. 6:i5; 31 W.R. 497- 

(iii.) Ch. Div. C. J.— 7 'leadliiij No Vefeiire—Infant Defndani—Motion for 
Jwifjnient -Onl 19, r. 17 ; 29, i. 10; 40, r. 1.—In an action for sale iu 
lieu of partition the only derciuiant was an infant. No defence was 
put ill, and planitifFs moved for j'ldgment, and supported the motitm by 
* affidavits verifying the statement of claim. Tho guardian ad Htent did 

nut object to tho pi'oposeil judgment: Held that plaintiffs had taken the 
proper course, and that no notice of trial uee<l be given.— 
v. IKa/ri/iouM*, 52Ij..l.Ch. 83. 

(iv. ) Ch. Div. P. .— Receiver - Morfiiaao of »s7tar«.-—A receiver 

may bo appointed oyer the whole of a property at the instance of a 
mortgagee of an undivided share -Siimsinnv. CrutweU, 31 W R. 399. 

(V.) Q. B. Div. — Receiver.-- Re.Cfwry of Land — Landlord and Tenant.-^ 
In an aetion for recovery of land by a landlord against his tenant under 
a proviso for re-iMilry for breach of covenants in the lease, a feceiver 
of rents and profits pinuling the tiial may be appointed on iilaintiff’s 
apjilioation .—(Jivotkin v. Rird, 52 L.,1. Q.ll. 263. '• 

(vi ) Q,. B. Div.- hV/crtnice —Ajqdicatum to Set A^ide —Jiuhcoforc Act, 
1873, .•?«. 66—58.— Applient.ion to set aside the liiidiiigs of a refeico 
appointed under sec. 57 of .Tndicaturo Act, 1873, to try the issues of 
fa''t in nn action and report to the judge making the order, must bo 
made to a cliviaional Court, and uot to the judge Cooke v. A'eu’crt.'.f/e <wid 
Gateshead H alericorA^i Co., L.R. 10 Q B.D. 332. 

(vii.) Ch, Div. P. J. Service of rleadiuris — Order for Iliscorery — Attach- 
nieut~Ord. .U, r. 21.—An order w'hs made in an action that defendant 
ahouhl, within four days after service of tho order, produce on oath 
for-inspoclion all deeds and writings in Ins possession or power relating 
to tho Knbji'ct.matter of the netion ; lle/d that service of this order on 
defendant’s solicitor was sufficient service on which to found an ai>plica. 
lion to nttiich defendant for disobedience.—./oy v. Hadley, L.R. 22 
Ch. D. 571 ; 47 L.T., 615 ; 31 W.R. 619. 

(viii.) Ch. Div. P. J. — Service of }*!eadiin-'<--Su'b.',tifuted Service — Notice of 
Motion- Ord. 9, r. 2.— Service of a writ of summons ttigether with notice 
of motion, when* defendant had left hia home and conld not be found, 
and defendant’s wifo liad gone to reside with her relations, was directed 
to be made by serving tho writ and notice on the wife, leaving copies at 
defendant's house, and advortisiili iu local papers.— Mollou'S v. Banniste}', 
31 W.H. 238. 
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(5.) C. A.— SpeelnlCaiie — Minial-r of FaH in. —Wher© a apeoial case isatated 
in an aotioit and a decision given on it under a mietake of fact, the 
special case oanuot be amended ; but the Court is not bound by that 
decision, unless it has been adopted in subsequent orders, but may direct 
the action to goon to tiial, and direct inquiries to ascertain tbo real facts. 
— Tomlin v. Underhay, I^.B. 22 Ch. D.*495. ^ 

Principal & Agent:— 

(ii.) Q. B. Div.— darning — Kmploying Ageni.. to •Tint —8 9 Yicf., r. 109, 

s. 18.—I'he employment qf an agent to luRke a bet in his own name on 
belialf of his principal implies an authority te pay the bet if lost, end 
the agent may recover from his principal the amount so pai<l notwith¬ 
standing 8 4’S Vict.f c. 109, s. 18 —Head v. Anderson, L.B. 10 Q.B.D. 
100; 62 L.J. Q.B. 214: 48 L.T. 74; 31 W*.U. 453. 

Probate 

(iii.) P, D. A. Div. —Coi//cj7— Appointment of Additional Erreutor ly. —Tes¬ 
tator appointed A., 11 , C. and D., executors by his will, and A. and £. 
joint executors by Ins codicil : Held that the Hpptuiitment by the 
codicil did not revoke the appointment by the will; and A. having died 
and n., C. and E. having renounced, probate was granted to D.— In the 
.pioils of Khnsh’ij, •hS li.T. 125. 

(iv ) P. D. A.Div. — Codicil — histof TicgacifS — Jneorporation. —Testator in 
a codicil referred to one gift ns being contained in a list of gifts which 
be had previously deposited with hisbroth<u‘; Held that the whole list 
was incorporated by the referenro in thccfidicil. hi Hio yoods of Daniell, 
L.R.8 P.D. 14; 62 L.J. P.D.A. :j 3; 48 L.T. 12^; 31 W.U. 2t8. 

(v.) P. D. A. Div.— Krasiires — flrtrinsir Ijtndcni'e. —Where erasures are 
found in a will after testator's death, the Court can hear evidoiioe to 
show under what circuinsiauccs they were made, and if it apjiear that 
they were made sfter execution, and not with the intention to revoke, 
• may order the original words to be restored.— Slnrtini v. Whelluck, 48 

L. T. 237; 31 W.R.382. 

p. D. A. Biv. —Siynnfnpe of WtU—At Foot or/'.’ud.—Testatrix left a 
will which extended over to the thir<l page of a sheet of I'oolt-cap. 'i'he sig. 
natures of herself and attesting witnosKPH were at the hottoin of the 
first page; hut she also signed at the end of the s(‘cond page in their 
jircseuce and before execution, 'i'he Court granted probate of the first 
two pages. —111 the goods of Wrey, 31 W.tt. 47<>. 

Public Health:-- 

(vii.) Q. B. Div.- -A'ltixnncc—Acruniu/afioa—38 ^ 39 e. 55, s. 91 (4). 
—It IS not necoKSnry, in order to constitute an oiToiico under sec. 91, 
sub-sec 4, of Public Heitlth Act, 1K75, that the nccitmulutioii in (jiieslion 
should bo injuiious to henlth as well as a nuiMiince.— liishop Attrhlnnd 
hical Hoard, v. /h’.</o./» Aurkluiut Iron t'o., I,.11. 10 Q.B.l). 138; 62 L.J. 

M. C. 38; 48 L.T. 223 ; .31 W.K. 288. 

Railway 

(viii.) C. A.,~Appointment of Iteceivci'—Proper Oni'ioingti— HiiiUIh of Dehcntare- 
Hohhr.<> —30 tV’ 31 Vict., c. 127, ss. 4, 2o .—Where a receiver of a railway 
company has heen appointed under 8ec.«4 r»f liuilwiiy Conipariies Act, 
1807, the pnoi ity of debenture-holders secured by sec. 23 of that Act is 
subject to the provisions in the dth Koeliori, by wliich moneys in the 
hands of the receiver are appUcabie first in paying working expenses and 
proper outgoinga.—ifs ComwaU Alin&i'als RwU. Co., 48 L.T. 4i. 
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(i-) C. A.,— Can'ier — lAahiliiy —AltemaUvi Rates — B., on sending some fish 
by defendant railway company, signed a “risk note” by which the 
company were to be free from all liability for loss or damage by delay 
in transit or from whatovor cause arising, and the rates charged were to 
bo onc-fifth lower than tlio ordir ary rate. 'I'he company, ns B. knew, 
carried g(K)ds at the ordinary rate without any condition respecting 
liability : Jlehl that Iho teinisas to exemption contained in the l'i^k note 
were uin'easonable and not binding on B,— Hrown v. Manchester, Sheffield 
find Lincohishtrc Hail. Co., L.U. 10 Q.B.D. 250; 52 L.J. Q.U. 132; 
31W.R. >J0l. 

(ii.) Q. B. Div.— Com^nhory Vvrchafie—Sale oj Swjiet'fiuovs Land—Mines — 
Itiillif to Support— 8 I'lcf., c IH, 127— 8 4^’ 9 Vtct., c. 20, ss. 77— 81.— 
Whole a lailway company has compultorily pwrehuBed land with mines 
snbjnecnt thereto, and Knbs«-(juently sells a part of it as sn])ertliiou8 
land, the jnirclmKer aciiuiics the right of subjacent snppoi t for Ins snrl'aee 
against tbn owner of the rninos.—i’oun/nf'i/ v. Claiftcn, 47 L.T. 731 ; 
31 W.H. 601. 

(in.) C. A.— Conipulyiny Pu/rchatr—Special Act—Itojld to Line of 

Another Cnnipoinj—8 Vicl., c. 18, s. 16.—The B. railway company's 
Hpecial Act, which incorporated the Lands Clauses Act, 1845, empowered 
tlui coTii])any to cross the brie of the G. company by a bridge and 
tunnel, him! for that purpose to pnrehase and take an easement or right 
of using in pcr]»etiiity such part of llie land of the G. company as tho 
S. cornpnny VM'reautlioi iy.cd In enter ujum for the purpose of consti'ueting 
tho bridge and tunnel; and the Act also contained an arbitintion clause 
in ciise of disjuite between thu couipanics . Held tliat tJie acquisitjoii of 
the S. coinjuiny of the light of cr’ossing the (» company’s line was not 
a compulsory tal^ng of land within sec. ]t> of Lands Clauses Act, 1845, 
and I hat tin* ;n bitialH^ci claiiPc in the Company’s Act was in subslit ulion 
for thciimchinery of the T.andBClauses Act forsl6scspingcompen^ntlon.— 
(I rent H'csho n ituil. Co. v. Su nitlon and ( 'kelfcnhani l{inL. Co., 47 L.T. 709 ; 
;U \V H. 479. 

(iv ) Q. B. Div. — Thrnv-iih Hate — Hujht to Apply for — I'hrough Trnjjir —30 
A’37 I’/c/., r. 48, .s. 11.—A i-ailway company applieil under rcc. 11 of 
Ibulways llegnlntioii Acl, 1H73, to ^bo Commissioners for art order, 
alloviing tin ongli rates for tinttir. over their line between termini, both of 
w'bich were situated on the Iiiich of other eompanies. 'J'ho uj'plicants 
did not work their<iwii railway, but mnintaiiied and managed their bne : 

that they w< le (ntitUfi I 0 n iluough rate in respect of tiaflic 
eiirricd over their line by the companies on whoso lines tlie termini were 
Hitiuitod.- iiiuit llV.'tem ihiil. Co. v. Cvntial Wule.s Hnil. Co., L.JL lU 
QB.I). 231; 52 L.i.QB,211; 18 L.T. 234, 315 ; 31 W.R. 321. 

Revenue 

(v.) Q. B. Div. — Hcei' — Hrev'er not for Sale—Jfousenot e.rceedmg 

Value —43 iV 44 Viet., c. 20, .ss. 32, 33 --A brewer, not for sale, oocupieti 
two houses, one below and the other above .CIO annual value. Tie took 
out a license for both, but <liti not make the efitn'es refiuired of a 
brewer not lor sale and chargeable to duty before bicwirig in the house 
of lower value: that tho case did not come within tho proviso in 

sec. 33 of Inlimd Kevenue Act,1880, excm])ting from duly 11 brewer licit 
for sale tho aniuinl value of whose house did not exceed £10.— Tippett 
V. Hart, 62 L J HI.C. 41; 48 L.T. 319. 

(vi.) Q. B. Div. — Iji'ijn' V Duty — Vropirtg not redvceil to Mnneif— ‘Ad Geo. III., 
r. 52. s. 22.— In 30 Geo. 111., c. 52, s. 22. the words “not reduced 
into money,” should be read, “ |ot ledireed into money during tho 
adjninisti'atiou.”—/Ittmttt'i/HVeneraf t. Ilarditr, 31 W.IL 499. 
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(i.) C- A. —Propeiiy Tax—Attnizc rouHs--66 Vict.t c. 86.—Property Tax 
under Schedules A. and B. of the Income Tax Acts is not payable in 
respect of a building coneisling partly of a county police station, but 
mainly of Assize Courts used only by the judges on oireuit, the jnsticea 
in petty and quarter sessions, and the county court judge. — Cooitiherv. 
Berkshire L.R. 10 Q.B.D. 267 ; 62 L.J. Q.B. 8l; 4? L.T. 687; 

31 W.R. 356. 

(ii.) Ch. Div. V, C. B ,—Sticccssion I)uty-‘IlereTsio'nni‘y Interest —16 ^ 
17 Viet., c. 51, ss, 10, 14—44 45 T'lct., c. 12, 41.—A fund was held 

trust for H. for life, and tlien for his son absolutely. The son died 
and li. took out letters of aduiinistration to hjm as next’Of.kiu, and paid 
duty at 8 per cent on the value of the son’s interest under the Customs 
Act (jf 18HI : Hf7d that by v»rtno of sec. 41 of that Act, the one per 
cent, succession duty to which the son would have born liable if he had 
survived i(. vnder the Succession Duty Act, 1853, was nut payable by 
H.—Rr Haygnrth's Trusts, L.R.22,Ch. D.645; 48 L.T.24; 31 W.R. 316. 

Settlement: — 

(iii.) Ch. Div. F. J.— F.nlargrwf-id of Long Trtm into fVr Simple-^ Rent 
having no HJoney J’alue— Coni'eyancing Act, 1881, s. 66.—The words 
‘‘ rent having no money value " in pec. 66 of Conveyancing Act, 1881, mean 
a rent which, when j’oeeived, is of no money value .—lie tSinith and Stiitt, 
31 W. 411. 

(iv.) C. A.— Maintenance—Power or Truif—-Discretion to a^iply Income for.-^ 
Ily n mairiage eettlenjent, personalty was settled on trust for the wife 
for life, and after her death for her children, and it was declared that 
the truHteea should, after her death, apply the yholo or such part of the 
income as they should thitik fit, of the expectant slinre of auy oliild for 
or towaidsits niamtrnonre. After the wife’s death the frustces paid 
tlic whole income to the husband during the infancy of tl»o only child of 
the njaii'isge, without exercising any discretion as to its ujiplication to 
, his maintenance : that as no discietion had been ('xer<‘ise(1, tho 

estate of the hiisbfltid was liable to lepuy the whole amount of the 
income received.— ll'd&ou v. 2'nrner, L.R. 22 Ch. J). 52J ; 62 Ch. 
270 ; 31 W.R. 4.18. 

(v.) Ch. DiV- F. j — Fall- I'll 7V'iiaiit for Life — I'nisf for Foie on Death of — 
Assiynnu-nt of —46 iS’’ 46 I'irt., r. 38, ss. 2, 3, 38, 45.—'J’he 

)iower of sale of settled jiropcrty given to Iho ttmant for life by see. 3 
of the Settled Land Act, 1882, cannot bo leslncted r>n 1)»e ground that 
before the passing of the Act tins reversion had been assig^ned to a jnir- 
chaser for valno. IVustees with a power to sell settled land <)n llie 
death (>f the tenant for life are not ti nstees with a power of sale within 
tliO meaning of sec. 2, sub-sec. 8 of the Act, and no sale can lie cff<'Cted 
by the tenant for life until such trustees have been app<iinted.— H’Aee/- 
ni.ghtv. He/frer, 52 L.,1 Ch. 274; 48 L.’J’. 70; 31 W.R. 363. 

(vi.) Ch. Div. F- J. — Fetilctl Ki-tate — Infant —44 (Jl’46 ric(.,c. 41, 
.V. 4].—Real estate to which an infant was entitled contingently on his 
attaining tnentv-one was ordcicd to be p«ild under ConveAuncing Act, 
1881, sec. 41.—LnWfeU v. Luhlell, 52 LJ. Ch. 207 ; 31 W.H'238. 

(vii.) Ch. DiV-Pollock, B.~3'rMstee Can'j/n».(/oil J!usi7irf.s--Adi:nncenhi/ — 
f'reditor of Try''tee.- By a tnaiiiagc p»ntienieiit a lunatic asylum was 
assigned to trustees on Liust to sell at the retpiost of the husband arid 
wife, tint to allow the hutband to curry on the busineaB of tlie asylum 
without paying rent, but paying certain piomiums. The husband 
became banlirupt, and the trutee of tlio settiement entered into posses¬ 
sion of tlie asylum and corned it on until it vpus sold: Held ibot the 
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trustee could not have recovered moneys advanoed by him for the pnr« 
poses of the asylum from the trust fund, and therefore a tradesman 
who had supplied the trnsteewith ^oods for the use of the asylum could 
not recover payment out of that fund.— Stricicfand v. Symons, L.S. 22 
Cb. D. 666 ; 48 L.T. 188. 

Ship 

(i.) C. A.— Bill of Lailinri—Exempted Perils — Negligence — Collision—Ship 
Registered in Foreign Country- Judiratnre Act, 1873, s. 25 (9).—Plaintiff 
shipped ^oods on board defendant's vessel, the C., under a bill of lading 
containing exceptions of collision, and accidents, loss, or damage from 
any act, neglect, or default of the pilot, master, or mariners, or other the 
defendant's servants, in navigating the ship. The 0. came into collision 
with another vessel of‘defendant’s, the A., the collision being due to 
negligence for which the A. was mainly, and thd'U. in part, in fault. 
Both Khips were regi-stered in Holland: Held that the contract in the 
bill of lading was governed by English, and not Dutch law; that 
defendants were not liable for a breach of contract to carry safely; but 
that they were liable in tort for the A.’.'i negligence, and that such 
liability, by reason of hoc. 25, sub.soc. 9, of Judicature Act, 1873, 
extended only to one-half of plaintiff’s loss. Chartered Mercantile Hank 
Ilf India V. Netherlands India Steam Co., 52 L.J. Q.B. 220; 31 W.R. 44'6. 

(ii.) F. D. A- Div. - Collision lAghis-- Speed. —A ship ap]»roaching another 
vessel so as to involve risk of collision may be justified in keeping her 
engines going full speed ahead when she is placed in a position of 
danger by the neglect of the other vessel to exhibit tbe proper lights. — 
The Benares, 48 L.T. 127. 

(ill.) C. A.— Collision — JUi^r Tees Nainyation — Maximum Speed. —lu Rule 22 
of Rules for Navigation of River Tees, maximum speed moans speed 
over the ground, and nut through the water.-- The R. L. Alston, 
L.R. 8 P.D. 5. 

• 

(iv.) P, F. A. Div.— Ship—Wages Action — Jurisdiction. —In an 

action fc»r wages and wrongful dismissal brought by persons dqmiciU'd 
iu Euglaud agaiusb a foreign ship in which they had served under articles 
signed in a port of the country to which the ship belonged, where they 
alleged imprisounient, hardship and ill-treatment, tho Court refused 
to exercise its jurisdiction against the protest of tho consul alleging 
that, by the law of the ship’s country, all disputes relating to such 
matters were to be referred to and decided by the tribunals or consuls 
of tho country.— The Leon Xlll., 47 L.T. 659. 

(v.) P. D. A. Div. — Master's Vishursenicnts — Lien — Necessaries — Laches^ 
2-i Virt., c. 10, s. 10.—A master has, uuder sec. 10 of Admiralty Court 
Act, 1861, a maiitimo lien for bis disbursements; aud a liability to pay 
a debt incurred fur neccHSuiics confers the same rights on tho iiiasler us 
an actual iiuyiiient hy him when the res is in the hands of tho Court. 
Judgment having been recovere<l against a master on bills of exchange 
which he gave for necessaries in July, 1881, he issued a writ against the ship 
in November, 1881, and the owners’ solicitors then gave an uudertaking 
to put iu bail; Held that there was no such laches as would pi'evout 
plaintiff from maintaining the action.— The Fairport, 52 L.J. P.D.A. 21. 

(vi.) P. D- A. Fiv.— Negl^ence — Kvemption from Linhtlitij—Loss of Life ,— 
The ticket of a passenger by defendants’ steamer contained a notice that 
defendants would not be responsible for any loss or damage arising from 
perils of tbe sea, or from machineiv, or from any act or default whatso¬ 
ever of the pilot, in 4 eter, or miriuers: Held that defeadauts were 
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exempted from Hability for loes of life of a passenger by ne^rlif^enoo of 
the defendants’ servants in a collision .—Haigh v. Royal MnU 8ti>am 
Packet Co., 48 L.T. 267. 

(i.) P. D. A. Div.— Ne<tUgf*»re — Emnptinn from Liability — Totvarte.— 
The owners of a tuf? gavo notice that they would not be answerable for 
any loss occasioned to any tow by notcHgencp br default of them or their 
servants, and this notice was brought to the knowledge of a tow that 
was lost through the tug taking more vessels than she could properly 
manage: Hrld that tho owners were exempt from liability .—The United 
iSrrcice, 62 L..T. P.D.A. 18. 

Solicitor* 

(ii.) C. A. — Ooat.'i — Short.liavd Azotes—Ta-rnfion.—Where a solicitor proposes 
to incur unusual expenses in an action, 'such as taking sliori.hand notes 
of evideocet it is his duty to point out to his client that the expenses so 
iuenn'ed will not t)o allowed to him on party and party taxation if he is 
successful —Re lihfth itnd Famthawe, L R 10 Q.B.D. 207; 52 L.J. Q.R. 
186} 47 L.T. 610 ; 31 W.H. 283. 

Stolon Goods, Property in 

(iii.) Q. B. DiV-— Nt‘‘jotiabU- liiatrume.nt — Rfstiiution — liMul-fidf Holder for 
Vahif —24 25 Viet., c. 96, 100.—Tl»e owner of a negotiable instrn. 

nient which has been stolen has no title to it as against a hond.yidc holder 
for value, although he has prosecuted tho thief to conviction.—t-Aiciirsfer 
V. Hilt, 52 L.J. Q.B. 160; 48 L.T. 361-; 31 \Y.R. 245. 

Trade Mark 

(iv.) H. I 1.-7 'rade Name — hifriniiement — Hr^nred Patent .—Defendant sold 
sewing machines in Riiglaiid manufactured by a (lerinany company, and 
described them in his circulars as boing on the “ Singer’’ system, with 
explauHliuns show’ing that tho macliinos weio iiunlo in Germany accord- 
• ing to expired patents of the plaintiff company : Held that jilaiutiffa 
were not ontithul loan injunction .—Sniffer Mannfartwinfj I’o. v. Long, 
. . L.R. 8 App. 15; 48 L.T. 3; 3L W.R. .325. 

(V.) Ch. Div. P. J.— Tra^e Name - JHort'jiiyfe of (I'oodwdI — Jliijht to 
[■Itjiiiirtion,— The mortgagfe of the goodwill of 11 business and tho right 
to UKO a trade name, who lias nev<ir used the uanio, and does not allege 
that ho iuteiids to do so, CHiiinit ohtuin an iiijiiiictioii to rcstraiu persoiiB 
claiming under the mortgagor from cairyingon the business uuderthe 
name .—Benzleij v. Suure.-’, L.li. 22 Ch. D.660 ; 52 L.J. Ch. 201. 

Trustee 

(vi.) C. A. —Ttreacli of Trust — Itn^e-dmcnt—(Hieque payable in Siorkhrohcr~— 
//C.s'K of Trust Fund .—A trustee about to invest trust funds instructed 
a stockbroker to purchaso stocks, and tho broker produced a bouglit 
note, irregularly drawn, hut pui porting to b«* a contract for tho jiurchase 
of certain corpoiation securities, and showing that the contnmt was 
with the cor[><)iatiun. I'he stock ruigiit have been purchiiseil from the 
corporation direct. Tlie trustee gave the broker a cheque for the 
amount payable for the stock, and subsequently the broker absconded ; 
and no securiticH wore leceived by the trustee, ami the money was 
lofct : Held that the trustee W’us nt>t liable .—Spetyld v. (Inivnt, 
48 L.T. 279; 31 W.R. 401. 

(vii.) Ch. Div. P. J.-Ni-iv Tyt'slee—23 24 Vict., c. 115, s. 27. --Power of 
Trustee to Contpymnise. —T1|B survivor of two tnistces appointed by a 
will made since 1860, and which cunlained no power to appoint new 
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trustees, appointed, on retiring, testator’s widow sole trustee; Uvhl 
that the appointment, though irregular, was valid under sec. 27 of Lord 
Craiiwoi'tli’s Act. The executrix and solo trustee of a deceased partner 
and the surviving partner sold the partnership property to a cotiipany for 
cash, shares and debentures, under an arrangement by which the con. 
siderationvS received by the executrix and the surviving partner respec- 
tively were uucqus}Jleld that the sale was a coiriproniise within the 
power of the execiitjix pnd not a broach of trust.—Tl'Vi’t of England 
Bank v. Mnrch, 31 W.R. 467. 

(i.) C. A. —Non — Ap 2 >ointnient offer Aihniniatrntion Decree — 

Sanction oj —Where a new trustee is to bo appointod after an 

adiiunistration t!e;oroc, tho appoiiitme/»t iiinst bo made by the donee of 
the power for the purpose, but subject to ttie sanction of the Court.— 
Eastuood V. Clarke, 31 W.R. 4l7. 

(ii.) C. A. — New Trusicp—Lunatic Trustee—Trustee Act, 1850, s. 32. — 
Where one of several trustees becomes of unsound mind, the (iJonrt will 
not, on petition, re-appoint the other trustees in place of themselves and 
tho lunatic.— He Asian, 4S L.'J*. 195. 

(lii.) Ch. Div. C. J.— New 'IS'usfee —Poiver to Appoint - Versontd Incapacity 
—Trustee Act, 1850, s. 32.—The Court has jurisdiction, uiid(5r see. 32 of 
Trustee Act, 1850, to appoint a new trusiee in the place of a trustee 
who has become incapable of acting Ihrouiih age and intinnity.—/iV, 
Lemann’s Trusts, L.R. 22 Ch. D. 633; 31 W.Il. 520. 

(iv.) C. A. — Right t-o Transfer of FRock — f^tock Rtavding tn name of Testator 
—One fjMecutor Lanattc—Trustee Act, 1850, s 6.—Where one of three 
executors of the sniviviug executor of a testator was of unsoiinfl mind, 
an »)rdor was made under sec. 5 of Trustee Act, 1850, giving tho right 
lo transfer a snin of st-iick belonging to tho estate of the original 
testator, though tho stock still continued standing in his name.— Re 
Wacher, L.R. 23 Ch. D. 633. 

(v.) Ch. Div. P. J. — Tiustee ami Cestuiis qve-inisi—Conjliciwg lnierest->- 
lieiiafits iirquired by Trustee. —A trustee will not be permitted to }>lare 
luinsolf in a position in which his personal interosts will conflict with 
Ihoso of the trust, and if he does place himself in such a position, and 
netpiires bonelits by so doing, these benefits will be transfcired to the 
trust, estate. —Bennett v. Gas Light and Coke Conijiany, 52 L-.f. Ch.98j 
48L.T. 156. 

(vi.) Ch. Div. C. J.— Vesting th’der-^Cojiyholds — Trustee Act, 1850, 
AS, 15,28.—The Court has power to make an order vesting copyholds in 
the person beneficially entitled, when a bare trustee thereof has died 
intestate and without an heir.— Re Ooilfretj's Trusts, 31 W.R. 426. 

Vendor and Purchaser :— 

(vii.) Ch. Div. E!. J.— Sale by Trustee — Payment if Purihase.Money to 
Sahcitor —4t 45 rir/.jC. 41, s. 56. Section 56 of Conveyancing Act, 
1881, applies to the case of a sale by trustees as much as to that of a 
sale by au ordinary vendor.— Re Ihllomy, 52 L J. Ch. 89. 

(viii.) Ch. Div. V. C. B.— Bpeeifir. Perfvrnumce — Misrepresenti.tion by Agent. 
—An agent commissioned by a vendor to find a purchaser has authority 
to describe the pr’operty, and to state any fact or circumstance which 
may affect the value, so as to bind^the purchaser .—Mullens v, JliZZer, 
L.R. 22 Gh. D. 194; 48 L.T. 1U3. 
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(i.) Ch. Div. Pollock, B.— Sj>ecific Performance—iJismprvsentaLicn — 
Piirol Evidence to Eji.‘plam Contract. —In nogotiatione for sivle of a 
property by R. to S., the latter asked R. whether he had ever put the 
property into the hands of an agont to sell for less money than he was 
then asking, and H. falsely answered “No:” a material niisrepi'esen. 

tation so as to deprive R. of a right to sl^ecihc performance. A contract of 
sale, provided that part of the purchase-money wtis to be paid in free¬ 
hold equities: Held that a contemporary document, written by one of 
the parties, was admissible as parol evidence to explain the meaning of 
freehold equities.— Roots v. Snelling, 4b L.T. 216 

(ii.) Ch. Div. P. J.— Siiecijic Ver/orinance---R9strictive Covenant.—Land 
was granted in fee in consideration of a rent-charge, and the deed of 
grant contained a covenant to build houses on the land, the rent of which 
shonid be double the value of the rent reserved by the deed, without 
limiting any time within which such building was to be I'equii'od: Held 
that the covenant was uimsaally restrictive; and Hemhie, that though 
the covenant did not run with tho land, the liability to allow others to 
enter and fulfil the covenant did.— Andrew v. AUkhit ij.B. 22 Ch. D. 
218; 52 L.J. Ch. 294; 48 L.T. 148 ; 31 W.ll. 426. 

(iii.) Ch. Div. P. J.—5 iim»uious under Venilor and l*wchascr Act—Return 
of Vrpoait — Jurisdiction. —The Court has jurisdiction on a summons under 
sec. 9 of Vendor and Purohosor Act, 1874, to order the return of the 
purchaser’s deposit with interest.— Rc Smith and Stott, 31 W.tt. 411. 

Voluntary Gift:— 

(iv C- A. — Oift by Husband to Wife—Corroborative Evidence. —After W.'a 
death his widower claimed to retain certain plate on tho ground that he 
had given it to her : Hold that tho fact t^at the plate had been taken 
by W. to and left at a house in Paris which belonged to the widow was 
no corroboration of her evidence of a gift to her by W., and therefore 
that her claim must fail.— Wynne-Finch v. Wynne»Finch, 48 L.T. 129. 

Water:— 

(v.)’Q. B. Div. — Water Cotppanj/ —Duty to Supply Pure Water—Water 
Poisoned in Service Pipe —10 11 Viet., c. 17, s. 35.—Where a water 

company, bound to keep the water in its mains or pipes pure and whole¬ 
some, does so and uses the best possible means for connecting the houses 
of the consumers with its mains, it is nut liable for injuries sustained 
by a consumer through the water becoming ooutuminuted in its passage 
through the connecting niediuiu with the consumer's promisos.— Milnes 
y. Huddersfield Corporation, L.R. 10 Q.B.D. 124; 62 L.J.Q.B. 64; 47 
L.T. 697. 


Will:- 

(vi.) Ch. Div. K. J. — Construction—Annuity free from DcducUona—Income 
Tax .—Testator directed his trustees to stand possessed of his residuary 
personalty upon trust to pay out of the income to his wife tho clear 
yearly sum of £1,000 for life, frou front all deduutioiis and abatement 
whatsoever : Held that tho annuity was not given free t»f iucome tax.— 
Oleadow V. Leaiham, L.B. 22 Ch. D. 269 ; 62 L.J. Ch. 102; 48 L.T. 264; 
31 W.K. 269. 

(vii.) Ch. Div. P. J. — ConhlntrUfiii — ConditH^n m ReHtrainl of iilarriaye.— 
The principle that a testamentary gift over operating as a general 
restraint upon marriage is void as against public policy, applies to a 
gift over operating to reduc^ the amount of a legacy as much as to a 
gift over of the entire legacy .—Pickard v. Holroyd, 48 L.T. 212. 
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(i.) C, A.— Conit/metioTt^—ErronewsRecital —Advance—Account.—Testator, 
haying by his will giyen £7,000 upon trnsts for the benefit of a married 
daughter and her children, by a codicil, after I'cciting that the 
daughter’s husband owed him £5,000, directed that unless that sum at 
least shoald be repaid before his decease, the sum of £5,000 should be 
taken in part payment aiu^ reduction of the legacy of £7,000: Hfld 
that the legatee was entitled to show that the recital in the will was 
eri'oneous, and that less than £5,000 was owing by him to the testator.— 
Tomlin r. Underhaif, L.R. 22 Gh. D, 495. 

(ii.) Cll4Di7.F> J.— Construclirm — Estate and Effects at Jf.— Chose in Actioji 
—Covtingevi Hequost — Intermi'diate Income—Gift partly oiirrous.— 
Testator gave to Vf. all his estate and effects in Mauritius if he shoold 
attain the age of tweuty'>iivo or die under that age leaving male issue, 
with remainders over : Held th&t debts due from doctors in Mauritius 
passed under the gift; and that the income acerning before the vesting 
of the gift fell into the residne. Part of the property consisted of 
oneroas leaseholds: ]leld that the legatee could not disuiaiui these and 
take the rest.— Guthrie v. WaWond, L.B. 22 Gh. D. 573 ; 52 L.J. Gh.165; 

47 L.X. 614 j 31 W.H. 285. 

(iii.) Ch.Biv.P.J. — Construction — Oi/t oreron Death— Legatee and Testator 

• dying simultaneously. —Testator left logaeies to three persons, and if 
any of them died their share was to go to tho others. One of the legatees 
and tho testator died at the same instant: Held that the legacy of this 
legatee fell into the residue.— Elliott v. Umith, L.ll. 22 Ch. D. 236 j 
62 L.J. Ch. 222; 48 L.T. 27; 31 W.B. 336. 

c 

(iv.) Ch. Div. P. J. — Construction — Oi/t to Dauf/htei'—Direction to Settle — 
Death before Testator—\Vills Act, s. 33. -Testator gave a share of his 
residne ojkir trust for his daughter B., and directed if she should survive 
him, her share should be deemed to be a part of the funds comprised in 
her marriage settlement, aud subject to the trusts thereof. B. rji:;d in 
testator’s lifetime, leaving children who survived him : Held that, as by 
the operation of sec. 33 of the Wills Act, H. must be taken to have 
survived the testator, her share nustrbe paid to the trustees of her 
settlement.— He Hone's 'Ih'usts, L.R. 22 Cb. D. 663; 52 L.J. Ch. 295; 

48 L.T. 266 ; 31 W.R. 379. 

(v.) Ch. Div. P. J. — Constmeiion — Oi/t to Husband of Daughter — Divorce. 
—Testator devised property to his daughter for life, and after her death 
in trust for any hesbaud with whom she might intermarry. If he shoold 
survive her, for his life. The daughter married defendant, aud was 
divorced from him on his petition, and he married again and survived 
her : Held that he was entitled to the gift under the will.— Bulhnore v. 
Wynter, L.R. 22 Ch. D. 619; 48 L.T. 309; 31 W.R. 396. 

(vi.) Ch. Div. P. J. —Construction— Oift in Widow—Nullity of Marriage. — 
Testator gave his wife a legacy of £200 and an annuity so lung as she should 
continue his widow, or at her option a legacy of £2,000 in lien of the 
annuity. The person described as wife obtained a declaration of nullity 
of marriage, subsequoutly to the dale of the will: Held that she was 
entitled to Uie legacy of £200, but not to the annuity or the £2,000.— 
Doddingion v. Clariat, L.R. 22 Ch. D. 596; 62 L.J. Ch. 239; 48 L.T. 
110; 81 W.R. 449. * 

(vii.) C, ^.—Construction — InconsistentOifts—'ErroneousReeitalin Codicil.— 
D^sion of Fry, J. (see vi., p. 18),)afiirmed.—v. Haggard, Afi 
L.T. 172; 31 W.R. 267. 
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(i.) Ch. Div. P, J.— Construction—Power of Appointment — JHection .— 
Testator having power to appoint among children of his first maiTiage* 
pui’ported to appoint, subject to charges, partly in favour of the children 
of the second marriage, and gave benefits out of his own property to 
children of the first marriage: Held that these latter wei*e put to 
their election.—-IV’hife v. White, L.K. 22 Gh. D. 555; 52 L.J. Ob. 282; 
48 L.T. 161 } 31 W.U. 451. 

(ii.) Ch. Div. K. J- Construction—Residuary Gift — 7je</acies suhstituted 
by Codicil. —Testator gave legacies of £70,000 and ^0,000 respectively 
to two legntres, and directed his residuary estate to be divided between 
them pro raUf in pi'opurtion to the amount of their legacies. By a 
codicil herevohed the gifts of the legacies and in substitution gave legacies 
of £80.000 and £140,000: Held that the residue was to be divided 
between the legatees in the proportions of the legacies bequeathed by 
the codicil.— Courfauld v, Cawston, 47 L.T. 647. 

(iii.) C« A. — Poivcr to bequeath —Customs Annuity and Benevolent Fund.-^ 
F., a subscriber to the Customs Annuity and Benevolent Fund for 
the capital sum of £1,000, died a widower, leaving three obildren, 
and bequeathed his insurance in the fund to X., who was no relation, 
and was never admitted as a nominee by thu directors: Held that 
P.'s children were entitled to the iosiiranco moneys to the exclusion 
of X. — Jle Pkxlh'ps* Insurance, 48 L.T. 81 j 31 W.El. 611. 

(iv.) Ch. Div. C. J.- Specific Leyacy — Ademption—Lunacy of Testator— 
Bale in I,unary. —16 17 Fief., c. 70, ss. 118, 119.—Testator having 

specifically bequeathed G. railway stock, was subsequently found 
lunatic, and the stock was sold on the lunacy, and the pi-oceede 
invested in consols, and carried to a separate account: Held thed; the 
specific legacy was adeemed.— Freer v. Freer, L.U. 22 Ch. D. 622 j 
31 W.R. 426. 
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